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PREFACE  TO  FIRST  EDITION. 


The  provisions  of  the  United  States  Bankrupt  Law  and 
the  system  of  practice  adopted  to  carry  them  into  effect, 
seem  to  be  well  understood  by  a portion  of  the  legal  pro- 
fession ; but  it  may  be  remarked,  without  being  invidious 
or  imputing  blame,  that  there  are  probably  a number  of 
sound  lawyers,  learned  in  State  laws,  who  seem  to  under- 
stand but  imperfectly  the  force  and  effect  of  some  of  the 
provisions  of  this  new  and  important  statute,  and  have  not 
had  sufficient  opportunities  to  become  familiar  with  the 
rules  that  govern  bankruptcy  practice.  There  is  certainly 
reason  to  believe  this  to  be  the  case,  if  some  of  our  legal 
brethren  are  to  be  judged  by  the  numerous  business  trans- 
actions in  fraud  of  the  Bankrupt  Law,  made  and  frequently 
repeated  by  their  most  confiding  clients.  However  this 
may  be,  there  certainly  are  many  business  men  so  unac- 
quainted with  the  law  and  ignorant  of  its  workings  as  to 
render  a short  treatise  on  the  subject,  in  language  as  little 
technical  as  possible,  desirable  to  many  citizens  who  are 
not  of  the  legal  profession.  This  little  work  is  therefore 
presented  to  the  public,  not  indeed  with  the  expectation 
that  it  will  fill  altogether  the  existing  void, but  with  the  hope 
that  it  may  prove  in  some  degree  useful  to  business  men, 
if  not  to  the  profession,  until  some  person  more  competent 
than  the  author,  and  possessed  of  more  leisure,  shall  fur- 
nish a treatise  on  the  provisions  and  workings  of  the 
Bankrupt  Law  which  shall  fully  meet  the  wants  of  the 
community. 

a.  w.  a. 
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PREFACE  TO  SECOND  EDITION. 


The  great  increase  of  bankruptcy  practice  throughout 
the  United  States,  and  perhaps  some  degree  of  merit  in 
the  book  itself,  occasioned  such  a demand  for  it  that  the 
first  edition  was  soon  exhausted. 

Many  new  bankruptcy  cases  have  since  come  before 
the  courts,  and  new  and  important  points  arisen,  which 
have  been  decided  after  learned  and  able  argument. 
Hence  there  appears  a necessity  for  a second  edition  re- 
vised and  considerably  enlarged. 

Thus  encouraged  by  the  favor  shown  to  his  first  efforts, 
the  author  now  respectfully  submits  this  second  edition 
to  the  consideration  of  the  public,  whose  interests  are  so 
deeply  concerned  in  the  prudent  administration  of  just 
and  wise  bankruptcy  laws. 
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PREFACE  TO  FOURTH  EDITION. 


The  demand  for  this  work  has  been  such,  that  to  meet 
the  requirements  of  our  customers  we  have  been  obliged 
to  issue  an  extra  edition,  and  feel  confident  that  our  efforts 
to  place  the  most  popular  work  on  the  subject  of  bank- 
ruptcy before  the  public  in  its  present  form  will  be  amply 
rewarded. 

W.  C.  Little  & Co. 
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INTRODUCTION. 


Bankrupt  laws  have,  for  a grpat  many  years,  formed 
part  of  the  Code  of  England;  and  the  Constitution  of  our 
country  has,  in  very  express  terms,  given  to  Congress  the 
power  to  make  uniform  laws  on  the  subject  of  bankrupt- 
cies throughout  the  United  States.  {Art.  1,  §8.) 

It  has  been  ruled  that  this  power  docs  not  belong  to 
any  of  the  several  States,  though  State  legislatures  at 
various  times,  by  certain  provisions  in  their  insolvent  and 
other  laws,  have  manifested  a disposition  to  encroach  on 
the  Constitutional  and  exclusive  right  of  Congress  to  legis- 
late on  this  subject. 

In  1800  and  1841,  Congress  passed  general  Bankrupt 
Acts  which,  however,  were  severally  repealed  after  being 
in  operation  for  a short  time,  the  justice  and  policy  of  such 
laws  being  for  many  years  a party  question.  It  is  well 
for  the  country  and  for  the  interest  of  creditors,  as  well  as 
honest  but  unfortunate  debtors,  that  this  question  is  no 
longer  a prominent  matter  of  dispute  between  the  great 
political  parties,  and  that  there  is  little  danger  of  our  pre- 
sent Bankrupt  Law  being  repealed;  while  on  the  other  hand 
amendments  which  further  experience  may  seem  to  render 
desirable  or  necessary,  can  receive  the  calm  consideration 
of  our  legislators  when  not  biased  on  this  question,  at  least 
by  their  passions  or  interests  as  politicians  or  partisans. 
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The  patriot  statesmen  who  framed  the  Constitution  of 
1787  foresaw  that  ours  was  to  be  not  only  an  agricultural 
and  manufacturing  country,  but  one  with  great  commer- 
cial interests,  controlled  by  merchants  of  great  enter- 
' prise ; and  that  beyond  all  other  nations  the  American 
pecple,  from  their  bold  and  adventurous  spirit,  would 
need  wise  and  just  bankrupt  laws,  and  that  these,  to  be 
just,  must  be  uniform. 

'ihc  principles  involved  in  such  laws  having  been  es- 
tabliihed  as  correct  and  consonant  with  justice  and  the 
true  interests  of  the  two  classes  they  most  affect,  not  only 
by  the  laws  of  our  English  ancestors,  but  also  by  the 
American  sages  who  provided  for  their  enactment  in  the 
Consthution  of  our  own  country,  and  by  the  various 
Bankrupt  Acts  of  Congress,  it  is  hoped  that  in  the  consid- 
eration of  the  subject  the  reader  will  not  be  influenced  by 
any  of  those  prejudices  against  bankrupts- and  bankrupt 
laws  once  so  prevalent  but  now  passing  away. 

On  tke  2d  of  March,  1867,  the  Act  entitled  “ An  Act 
to  Establish  a Uniform  System  of  Bankruptcy  throughout 
the  Unittd  States,”  was  approved  by  the  President.* 
Since  then  how  many  transactions,  heretofore  lawful 
under  State  laws,  have  ceased  to  be  so  under  the  Act  of 
Congress  or  law  paramount?  Very  few  business  men, 
even  to  this  day,  now  some  four  years  since  the 
passage  of  the  law,  stop  to  consider  that  they  are  trans- 
acting business  under  laws  and  judicial  decisions  affecting 
the  rights  and  duties  of  debtors  and  creditors  widely  dif- 
ferent from  those  existing  prior  to  the  passage  of  the 

• Acte  done,  conveyances  executed,  and  payments  made  on  the  2d  of  March, 
1867,  held  to  be  prier  to  the  passage  of  the  Bankrupt  Act,  which  did  not  really  take 
effect  except  from  the  date  of  its  approval,  which  must  have  been  on  the  3d  or  4th 
of  March,  as  it  was  not  presented  to  the  President  until  the  evening  of  Sunday, 
the  3d  of  March,  1867,  at  7.30  p.  m.,  and  was  not  reported  to  the  Senate  as  actually 
signed  by  him  until  the  morning  of  tho  4th. — Windsor  v.  Kendall , 3 Story,  615  ; 
in  re  Wynne,  4B.  R 5. 
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Bankrupt  Act.  And  it  is  only  after  they  have  suffered  jn 
property  or  reputation,  or  both,  from  transactions  in  fraud 
of  the  law  that  they  learn  by  experience  how  important  to 
them  a general  knowledge  of  the  law  and  an  honest  com- 
pliance with  its  requirements  may  be.  . • 

It  is  therefore,  with  the  hope  that  this  work  maybe 
of  use  to  the  profession,  and  perhaps  the  means  of  pre- 
venting many  acts  of  bankruptcy  by  clients,  that  it  is 
presented  to  an  indulgent  public  by 

The  Authcr. 
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Original  Jurisdiction  of  bankrupts  and  bankruptcy  pro- 
ceedings is  conferred  only  on  United  States  District  Courts 
in  their  respective  districts.  (Section  1.) 

General  Superintendence  and  Jurisdiction  in  bankruptcy 
proceedings  is  given  to  the  United  States  Circuit  Court 
within  its  Circuit.  (2.) 

The  Register  in  Bankruptcy,  in  each  Congressional  Dis- 
trict, shall  act  as  an  assistant  to  the  United  States  District 
Judge  (3),  and  he  shall  have  the  same  powers  as  such 
Judge  in  unconlested  matters  not  involving  questions  of 
discharge  or  commitment  for  contempt.  But  under  no 
circumstances  ought  he  to  be  directly  or  indirectly  inter- 
ested in  the  proceedings,  except  to  the  extent  of  his  fees, 
which  kre  regulated  by  the  Act.  (4.) 

A Register  can  summon  and  examine  the  bankrupt 
and  witnesses,  and  compel  production  of  books  and 
papers  in  proceedings  referred  to  him.  (5.) 

Disputed  Matters  shall  be  certified  by  the  Register  to 
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the  Judge  for  his  decision,  which  shall  be  binding  unless 
otherwise  stipulated.  (6.) 

Refusal  to  Testify  before  a Register  is  punishable  by 
the  Judge.  False  swearing  before  a Register  is  perjury. 

(7.) 

An  Appeal  will  lie  from  the  U.  S.  District  to  the  U.  S.  Cir- 
cuit Court,  when  the  debt  or  damages  claimed  amounts  to 
more  than  five  hundred  dollars,  and  on  a rejected  or  im- 
properly allowed  claim.  (8.) 

In  appeals  from  a United  States  Circuit  to  the  United 
States  Supreme  Court,  the  matter  in  dispute  must  exceed 
two  thousand  dollars.  (9.) 

General  Orders  and  Rules  regulating  bankruptcy  pro- 
ceedings shall  be  framed  by  the  justices  of  the  United 
States  Supreme  Court.  (10.) 

A Voluntary  Bankruptcy  Petition  may  be  filed  by  any 
resident  of  the  United  States  in  the  district  where  he  has 
resided  for  the  greater  part  of  the  six  months  next  immedi- 
ately preceding  such  filing,  if  his  debts  exceed  three  hundred 
dollars.  Annexed  to  the  petition  must  be  a schedule  of  all 
the  petitioner’s  debts,  amount  and  nature  of  each,  name 
of  each  creditor,  and  a description  of  security,  if  any', 
also  an  inventory  of  all  the  petitioner’s  property  and 
estate  of  every  kind,  and  the  same  must  be  verified  be- 
fore a United  States  Commissioner  or  Register  in  bank- 
ruptcy, and  accompanied  with  a certificate  of  a Register 
as  to  form  and  substance. 

Adjudication  of  Bankruptcy  will  then  be  made  (by  the 
Judge  or  a Register  designated  by  him),  and  a warrant 
shall  thereupon  issue  to  the  United  States  Marshal  of  the 
district  to  make  proper  publication  and  to  notify  the 
creditors  of  the  bankruptcy  of  their  debtor,  that  payment 
by  and  to  and  transfers  to  and  from  him  are  forbidden, 
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and  that  a meeting  will  be  held  at  a specified  time  to 
prove  their  debts  and  choose  an  assignee.  ‘(11.) 

The  First  IMeetiug  of  Creditors  will  be  presided  over  by 
the  Register  to  whom  the  proceedings  have  been  re- 
ferred. 

The  Return  of  the  Warrant  should  be  made  to  this  , 
meeting  by  the  Marshal.  (12.) 

Choice  of  an  Assignee  should  be  made  at  the  first  meet- 
ing by  the  creditors  who  have  proved  their  debts.  But 
the  Judge  or  Register  may  appoint  where  the  creditors 
fail  to  make  a choice. 

On  Failure  of  the  Assignee  to  Accept  within  five  days 
after  his  election  or  appointment,  the  Judge  or  the  Regis- 
ter may  fill  the  vacancy  or  order  a new  election. 

The  Bond  of  an  Assignee  may  be  required  by  a request 
in  writing  of  any  creditor,  and  it  shall  be  subject  to  the 
approval  of  the  Judge  or  Register.  (13.) 

Assignment  of  Bankrupt's  Estate  shall  be  made  by  the 
Judge  or  Register  to  the  Assignee  as  soon  as  he  qualifies, 
and  it  shall  relate  back  to  the  commencement  of  the  bank- 
ruptcy proceedings. 

The  Exempt  Property  is  necessary  household  and  kit- 
chen furniture,  and  such  other  articles  and  necessaries  of 
the  bankrupt  as  the  assignee  shall  set  apart  with  refer- 
ence to  the  family,  condition,  and  circumstances  of  the 
bankrupt,  but  altogether  not  to  exceed  the  sum  of  five 
hundred  dollars.  Also,  the  bankrupt’s  wearing  apparel 
and  that  of  his  wife  and  children  ; his  uniform,  arms,  and 
equipments,  if  he  has  been  or  is  a soldier  in  the  militia 
or  United  States  service,  and  such  other  property  as  now 
is  or  hereafter  shall  be  exempted  from  attachment,  or 
seizure  or  levy  on  execution,  by  the  laws  of  the  United 
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States,  and  such  other  properly  not  included  in  the  forego 
ing  exemptions  as  was  exempt  by  the  laws  of  the  State 
in  which  the  bankrupt  was  living  at  the  time  of  the  com- 
mencement of  the  proceedings,  to  an  amount  allowed  by 
such  State  exemptions  in  1864.  These  exemptions  are 
not  affected  by  the  assignment  to  the  assignee,  nor  are 
such  vested  rights  in  real  or  personal  property  as  were 
transferred  by  the  bankrupt  for  a consideration  passing  at 
the  time. 

All  other  Property  of  the  Bankrupt  shall  at  once  vest  in 
the  assignee  by  virtue  of  the  debtor’s  bankruptcy,  and  all 
property  and  rights  of  the  debtor  of  whatsoever  kind  or 
nature  which  were  conveyed  in  fraud  of  his  creditors  ; 
and  the  assignee  succeeds  the  bankrupt  in  all  rights  of 
action  and  defence  at  law  or  in  equity  and  may  prosecute 
or  defend  the  same.  And  a duly  certified  copy  of  the  as- 
signment shall  be  conclusive  evidence  of  the  assignee’s 
title. 

But  Property  held  “ in  trust  ” by  the  Bankrupt  shall  not 
pass  by  such  assignment. 

The  Assignee  is  Entitled  to  Notice  of  twenty  days  of  the 
commencement  of  an  action  against  him  and  the  cause 
thereof  must  be  specified  in  the  notice. 

Notice  of  Assignee’s  Appointment  should  be  given  by 
publication  at  least  once  a week,  for  three  successive 
weeks,  in  newspapers  designated  by  the  court. 

The  Assignment  to  the  Assignee  should  be  recorded, 

within  six  months,  wherever  any  conveyance  of  the  lands 
of  the  bankrupt  should  by  haw  be  recorded,  and  the  record 
of  the  same  or  a duly  certified  copy  thereof  sh  th  be  evi- 
dence in  all  courts.  (14.) 

The  Assignee’s  Duty  is  to  demand  and  receive  all  the 
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bankrupt’s  estate  assignable  by  this  act,  and  he  shall  sell 
the  same  for  the  best  interest  of  the  creditors,  and  he  must 
keep  an  account  of  all  moneys  received  by  him  as  assig- 
nee, which  shall  be  accessible  to  the  creditors  at  all  times. 
(15.)  He  has  the  same  remedies  for  the  recovery  of  the 
bankrupt’s  property  and  claims  that  the  bankrupt  would 
have  had  before  his  bankruptcy  and  he  shall  be  allowed 
to  .prosecute  as  assignee  all  proceedings  commenced  by  the 
bankrupt,  and  suits  pending  in  his  name  as  assignee  shall 
not  abate  by  his  death  or  removal.  (16.)  On  the  receipt 
of  money  belonging  to  the  bankrupt’s  estate  the  assignee 
is  required  to  deposit  it  in  some  bank  designated  by  the 
court,  and  the  account  of  it  must  be  kept  distinct  from 
that  of  all  other  moneys,  and  so  in  regard  to  all  the  other 
propertj'  of  the  bankrupt,  that  it  may  not  be  confounded 
with  other  property  or  interests.  The  court  is  authorized 
and  required  to  direct  a temporary  investment  of  funds  in 
the  assignee’s  hands  when  a distribution  of  a bankrupt’s 
estate  is  likely  to  be  delayed  by  any  legal  cause. 

Notice  to  Creditors  must  be  given  by  the  assignee  of  all 
dividends  and  of  meetings  subsequent  to  the  first  meeting, 
and  he  will  be  allowed  necessary  disbursements  and  rea- 
sonable compensation. 

Settlement  of  Controversies  by  Arbitrators  may  be  made 

under  directions  of  the  court.  (17.) 

Removal  ol  Assignee  for  sufficient  cause  may  be  order- 
ed by  the  court,  after  notice  to  him. 

Assignee  may  Resign  and  be  discharged  with  the  con- 
sent of  the  court.  He  shall  close  up  his  trust  and  trans- 
fer the  property  to  his  successor  before  the  liability  of  his 
surety  will  cease. 

Vacancies  may  be  filled  by  the  appointment  of  a new 
assignee  by  the  court  or  by  the  creditors. 
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Retiring  Assignee  shall  at  the  expense  of  the  estate  trans- 
fer it  to  the  succeeding  or  remaining  assignee. 

A Creditor  preferred  contrary  to  this  Act  is  ineligible, 
and  shall  not  be  permitted  to  vote  in  the  choice  of  an  as- 
signee. 

An  Assignee  may  be  punished  for  Contempt  for  not  obey- 
ing the  orders  of  the  court.  (IB.) 

Provable  Debts  are  those  which  were  due  and  payable 
by  the  bankrupt  when  he  was  adjudicated.  Those  not 
then  due  may  be  proved  with  rebate  of  interest.  De- 
mands for  conversion  of  property  by  the, bankrupt  may  be 
proved. 

Liability  as  Indorser,  Bail,  Surety,  &c.,  for  the  bank- 
rupt may  be  proved  if  liability  becomes  fixed  prior  to 
the  final  dividend. 

A Contingent  Claim  is  Provable,  with  a right  to  share 
in  the  dividend  if  the  contingency  happens  prior  to  the 
final  dividend. 

• 

Rent  may  be  proved  to  Date,  and  Unascertained  Dam- 
ages arising  on  contract  or  promise,  or  for  the  unlawful 
taking  of  property  may  be  assessed  and  proved.  (19.) 

Mutual  Debts  and  Credits  shall  be  stated  and  set-off 
allowed,  and  the  balance  only  proved. 

Debts  purchased  subsequent  to  Bankruptcy  shall  not  be 
allowed  to  any  one  indebted  to  the  bankrupt  as  a set-off. 

Creditor  holding  Security  shall  be  allowed  to  prove  only 
the  balance  of  his  claim  after  deducting  value  of  the  secu- 
rity, which  is  ascertained  by  agreement  between  him  and 
the  assignee  or  by  sale  as  directed  by  the  court,  or  the 
creditor  may  release  his  security  to  the  assignee  and  prove 
his  entire  debt.  Should  the  property  which  a creditor 
holds  as  security  exceed  in  value  the  sum  secured,  the 
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assignee  may  release  the  bankrupt’s  right  of  redemption 
therein  to  the  creditor  on  receiving  the  excess  value,  or  he 
may  sell  the  property  subject  to  creditor’s  claim,  and,  unless 
it  is  so  released  or  the  amount  of  security  be  ascertained, 
the  creditor  cannot  prove  any  part  of  his  claim  against 
the  bankrupt’s  estate.  (20.) 

Proof  of  Debt  will  act  as  a Waiver  of  right  of  action, 
and  all  proceedings  commenced  or  unsatisfied  judgments 
obtained  thereon  shall  be  discharged  and  surrendered 
thereby.  (21.) 

Stay  of  Suits  against  Bankrupt  shall  be  ordered  until 
the  determination  of  the  question  of  the  bankrupt’s  dis- 
charge ; but  if  amount  of  ilaim  be  the  only  subject  of  dis- 
pute, suit  may  proceed  to  judgment  to  ascertain  amount 
due,  but  execution  thereon  will  be  stayed.  (21.) 

The  Liabilty  of  the  Bankrupt  on  any  obligation  at  time 
of  adjudication  arising  on  distinct  contracts  as  member  of 
more  than  one  firm,  shall  not  prevent  proof  and  dividend 
thereon  against  the  separate  estates  liable  therefor.  (21.) 

Proofs  of  Claims  against  a bankrupt’s  estate  must  be 
filed  with  the  Register  before  whom  the  proceedings  are 
pending. 

Corporations  must  verify  their  claims  oy  tno  oath  of 
their  president,  cashier,  treasurer,  or  other  authorized 
officer. 

Assignee  may  examine  Proof  of  all  debts,  and  keep  a 
register  of  the  names  of  creditors  who  have  proved  claims 
against  the  estate. 

Investigation  of  Proofs  may  be  made  by  the  examina- 
tion of  the  bankrupt  or  person  tendering  proof.'  (22.) 

Proot  of  Doubtful  Claims  should  be  postponed  by  the 


Digitized  by  Google 


32 


SYNOPSIS  OF  THE  UNITED  STATES 


Judge  or  Register  until  after  election  of  assignee,  to  enable 
him  to  investigate  them. 

Proof  by  Preferred  Creditors  cannot  be  made,  unless 
the  preference  is  surrendered. 

All  Debts  duly  Proved  shall  be  allowed  by  the  Court, 
and  it  shall  cause  a list  thereof  to  be  certified  by  the  Regis- 
ter to  whom  the  case  is  referred. 

Creditors  may  act  by  Attorney  duly  authorized.  (23.) 

Rejected  Claims  are  not  thereby  lost,  for  the  creditor 
may  appeal  from  decision  of  the  District  to  the  Circuit 
Court,  and  the  prevailing  party  is  entitled  to  costs. 

Return  of  Note  or  other  instrument  or  obligation  used 
as  proof,  may  be  made  to  owner  on  his  filing  attested 
copy.  (24.) 

Perishable  Property  may  be  sold  by  order  of  the  Court, 
and  property  in  dispute  may  likewise  be  sold,  and  the  pro- 
ceeds of  such  sales  shall  be  the  measure  of  the  value  of 
the  property  so  sold.  (25.) 

The  Bankrupt  may  be  Examined  under  oath  before  the 
Court  or  Register,  and  must  submit  to  the  same  whenever 
ordered  until  the  close  of  the  proceedings. 

The  Bankrupt’s  Wife  may  also  be  examined  under  oath. 

The  Bankrupt  is  always  Subject  to  the  Orders  of  the 
Court.  He  may  correct  his  inventory  and  schedules,  and 
shall  not  be  liable  to  arrest  during  the  pendency  of  bank- 
ruptcy proceedings  in  any  civil  action,  unless  the  same  is 
founded  on  a debt  from  which  his  discharge  would  not  re- 
lease him.  (26.) 

Creditors  who  have  Proved  their  Claims  shall  share 
pro  rata  in  the  bankrupt’s  estate,  without  priority  or  pre- 
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ference,  except  on  claims  for  wages  to  the  amount  of 
$50,  which  shall  be  paid  in  full  if  there  be  assets  sufficient. 

Evidence  of  Payment  must  be  produced  before  a divi- 
dend can  be  received  by  a person  who  proved  a contingent 
liability  against  the  bankrupt’s  estate. 

The  Second  Meeting  of  Creditors  shall  be  called  three 
months  after  the  first  meeting,  at  which  second  meeting 
the  assignee  shall  make  a full  report,  and  a dividend  may 
be  declared  by  a majority  in  value  of  the  creditors  or  by 
the  assignee,  and  the  creditors  entitled  to  a dividend  shall 
receive  notice  thereof.  (27.) 

The  Third  Meeting  of  Creditors  shall  be  had  three 
months  after  the  second  meeting,  at  which  a final  dividend 
is  to  be  declared  unless  a portion  of  the  estate  is  in  litigation. 

No  Subsequent  Meetings  of  Creditors  will  be  held  unless 
specially  ordered  by  court,  although  subsequent  dividends 
will  be  ordered  if  occasion  require. 

Uncollectable  Claims  belonging  to  the  bankrupt’s  estate, 
the  court  will  order  sold  within  a reasonable  time. 

Dividends  will  not  be  Changed  after  they  are  declared, 
and  they  will  not  be  disturbed  by  the  subsequent  proof  of 
other  claims,  which  will,  however,  be  entitled  to  a divi- 
dend equal  to  the  pro  rata  already  paid  until  the  dividends 
are  properly  equalized. 

The  Assignee’s  Account  will  be  audited  by  the  court, 
and  if  found  correct  he  will  be  discharged,  and  after  his 
discharge  dividends  may  be  ordered  by  the  court. 

The  Assignee’s  Fees,  in  addition  to  his  necessary  ex- 
penses and  his  costs,  shall  be  five  per  cent,  for  any  sum 

not  exceeding  $1,000,  two  and  a half  per  cent,  on  all  sums 
8 
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above  $1,000  and  not  exceeding  $5,000,  and  one  percent, 
on  all  in  excess  of  $5,000. 

Priorities  to  be  observed  in  payment  of  dividends. — 
1st.  Fees,  costs,  and  expenses  of  suits,  and  of  the  bank- 
ruptcy proceedings.  2d.  All  debts  due  to  the  United 
States,  and  all  taxes  and  assessments  under  the  laws  there- 
of. 3d.  All  debts  due  to  the  State  where  proceedings  are 
pending,  and  taxes  and  assessments  under  its  laws.  4th. 
Wages  due  operatives,  clerks,  and  servants,  to  amount  of 
$50  for  services  rendered  within  six  months  preceding  first 
publication  of  bankruptcy  proceedings.  5th.  All  debts 
due  to  any  person  who  by  the  laws  of  the  United  States 
is  or  may  be  entitled  to  a priority  or  preference  in  like 
manner  as  if  this  act  had  not  been  passed.  (28.) 

Bankrupt’s  Discharge  may  be  applied  for,  if  there  are 
no  assets,  sixty  days  after  adjudication  ; but  if  there  are 
assets,  six  months  must  elapse  previous  to  application. 

Application  must  be  made  within  a Tear,  although  where 
there  are  assets,  for  good  cause  shown  the  court  may,  as  a 
favor , permit  application  to  be  made  after  that  time. 

No  Discharge  shall  be  Granted,  or  if  allowed  be  valid, 
if  bankrupt  has  sworn  falsely  in  the  proceedings,  or  has 
concealed  any  of  his  property,  books,  or  papers,  or  been 
guilty  of  fraud  or  negligence  in  caring  for  his  property  and 
the  delivery  thereof  to  his  assignee,  or  has  permitted  any 
loss  or  destruction  thereof,  or  if  within  four  months  pre- 
vious to  the  commencement  of  the  bankruptcy  proceed- 
ings he  has  procured  his  property  to  be  attached,  seques- 
tered, or  seized  on  execution,  or  if  since  the  passage  of 
this  act  he  has  destroyed,  falsified,  mutilated,  or  altered 
any  of  his  books,  documents,  securities,  or  writings, — or 
has  been  privy  to  any  false  entry  in  his  aocount  books  or 
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other  documents  to  defraud  any  creditor,  or  has  removed 
any  part  of  his  property  from  the  district  with  intent  to 
defraud  his  creditors,  or  if  he  has . given  any  fraudulent 
preference  contrary  to  the  provisions  of  this  act,  or  made 
any  fraudulent  payment  or  disposition  of  any  of  his 
property  ; or  has  lost  any  portion  of  it  in  gaming,  or 
admitted  a fictitious  debt  against  his  estate,  or  being  a 
merchant  or  trader  has  not  kept  proper  account  books. 
(29.)  A bankrupt  who  has  become  such  a second  time, 
under  this  act,  must  prove  to  the  satisfaction  of  the  court 
that  he  has  paid  all  his  dpbts  under  his  first  bankruptcy, 
or  been  voluntarily  released  therefrom  by  his  creditors, 
or  else  he  shall  not  be  entitled  to  a discharge  in  his  second 
bankruptcy  unless  his  estate  is  sufficient  to  pay  seventy 
per  cent,  of  the  debts  proved  against  it,  or  he  files  the 
assent  thereto  in  writing  of  three-fourths  in  value  of  his 
creditors  who  have  proved  their  claims.  (30.) 

Opposition  to  a Bankrupt's  Discharge  may  be  made  by 
any  creditor  (31),  but  if  the  bankrupt  has  conformed  to 
the  act  a discharge  will  be  granted  to  him  if  he  has  suffi- 
cient assets  or  the  requisite  consent  of  the  creditors.  ,(32.) 

A Bankrupt's  Discharge  will  not  Relieve  him  from  any 
debt  created  by  his  fraud  or  embezzlement,  or  by  his  defal- 
cation as  a public  officer  or  in  a fiduciary  capacity,  although 
such  debt  may  be  proved  and  a dividend  declared  on 
account  thereof.  Discharge  to  a bankrupt  does  not  release 
his  partner,  joint  contractor,  indorser,  or  surety.  Unless 
the  estate  of  a bankrupt  be  sufficient  to  pay  fifty  per  cent, 
of  the  debt t proved , he  shall  not  receive  a discharge  from 
debts  contracted  subsequent  to  January  isl}  ise9,  unless  he 
file  the  consent  of  a majority  of  his  creditors  in  number 
and  amount  to  whom  he  is  liable  as  a principal  debtor. 
V33.) 
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A Discharge  gives  Relief  from  all  debts  not  herein 
before  excepted,  which  are  provable  in  bankruptcy. 

The  Validity  of  a Discharge  may  be  contested  within 
two  years  from  its  date.  (34.) 

Fraudulent  Preferences  within  four  months  prior  to 
bankruptcy  proceedings  by  payment,  pledge,  suffering  or 
procuring  a seizure  of  debtor’s  property  or  an  attachment 
or  levy  thereon  to  enure  to  the  benefit  of  a creditor  or 
verson  under  liability  for  the  debtor)  by  one  who  is  insolvent, 
if  the  creditor  has  cause  to  believe  him  insolvent,  are  voxd) 
and  the  property  or  its  value  may  be  recovered  by  the 
debtor’s  assignee  in  bankruptcy.  ‘ 64ny  payment,  pledge, 
security,  transfer,  or  the  like,  made  or  given  within 
six  months  prior  to  his  bankruptcy  proceedings  by  one 
who  is  insolvent  to  any  person  who  then  has  reasonable  cause 
to  believe  hxm  so;  and  that  the  payment,  pledge  security, 
&c.,  is  made  with  a view  to  prevent  his  property  from 
coming  to  his  assignee  in  bankruptcy,  or  for  the  purpose  oj 
delaying  and  defeating  the  object  of  this  act;  shall  be  void/  and 
the  assignee  may  recover  the  property  so  pledged  or 
transferred,  or  the  value  thereof. 

An  Agreement  not  to  Oppose  a Bankrupt's  Discharge  by 

a creditor  it  void,  and  if  the  creditor  has  obtained  any 
property  or  money  thereby  he  shall  forfeit  double  the 
value  thereof  to  the  assignee,  and  all  share  in  the  bank- 
rupt’s estate.  (35.) 

Partnerships  may  be  Declared  Bankrupt  by  the  petition 
of  all  or  any  of  the  partners  of  any  creditor.  Only  the 
creditors  of  the  partnership  shall  vote  for  assignee.  Credi- 
tors of  the  firm  or  of  either  partner  may  prove  their  debts. 
Joint  assets  shall  be  divided  first  amongst  firm  creditors, 
and  individual  assets  amongst  the  creditors  of  the  indi- 
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vidual  partners.  Surplus  of  joint  assets  shall  be  divided 
amongst  the  individual  creditors  and  surplus  of  individual 
assets  amongst  the  firm  creditors. 

Partners  will  be  Discharged  and  proceedings  will  be 
carried  on  the  same  as  if  against  an  individual 

Where  Partners  Reside  in  Different  II.  S.  Districts,  the 

the  court  in  which  the  first  petition  in  bankruptcy  is  filed 
shall  retain  jurisdiction.  (36.) 

Corporations  and  Joint  Stock  Companies  may  be  declared 
bankrupt  on  petition  of  an  officer  authorized  by  a majority 
of  the  corporators  or  of  any  creditor.  (37.) 

The  Commencement  of  Bankruptcy  Proceedings  is  when 
a voluntary  or  involuntary  petition  is  filed. 

Oaths  shonid  be  administered  by  a Register  or  U.  S.  Com- 
missioner, and  the  latter  officer  may  take  proof  of  debts, 
subject  to  revision  of  a Register.  (38.) 

Acts  of  Bankruptcy,  by  any  person  residing  in  the- 
United  States,  and  owing  debts  to  amount  of  $300  : de- 
parting from  his  State,  district,  or  territory,  with  intent 
to  defraud  his  creditors,  or,  being  absent,  so  remaining 
with  like  intent,  or  concealing  himself  to  avoid  legal  ser- 
vice in  an  action  for  a debt  provable  under  this  act,  or 
concealing  or  removing  his  property  to  avoid  its  being 
attached,  taken,  or  sequestered  on  legal  process,  or  making 
any  assignment,  gift,  sale,  conveyance  or  transfer  of  his 
estate,  property,  rights,  or  credits  to  delay,  defraud,  or 
hinder  creditors,  or  not  being  released  for  seven  days 
from  arrest  on  a debt  provable  under  this  act,  or  who 
being  a bankrupt  or  insolvent  or  in  contemplation  thereof 
shall  make  any  payment,  gift,  grant,  sale,  conveyance,  or 
transfer  of  money  or  other  property,  estate,  right,  or 
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credits,  or  give  any  warrant  to  confess  judgment,  or  pro- 
cure or  suffer  his  property  to  be  taken  on  legal  process 
with  intent  to  give  a preference  to  one  or  more  of  his 
creditors  or  to  any  person  or  persons  who  are  or  may  be 
liable  for  him  as  indorsers,  bail,  sureties,  or  otherwise,  or 
with  the  intent  by  such  disposition  of  his  property  to 
defeat  or  delay  the  operation  of  this  act ; or  who,  being  a 
banker,  broker,  merchant,  manufacturer , miner  or  trader,  has 
fraudulently  stopped  or  suspended  payment  of  his  com- 
mercial paper  or  who  has  suspended  payment  thereof  and 
has  not  resumed  payment  within  a period  of  fourteen  days. 

Adjudication  of  Bankruptcy  will  be  made  of  any  person 
who  has  committed  any  of  the  above  acts  on  the  petition 
of  a creditor  or  creditors,  the  aggregate  of  whose  provable 
debts  amounts  to  two  hundred  and  fifty  dollars,  if  petition 
is  filed  within  six  months  after  the  commission  of  any  of 
said  acts.  (39  ) 

Involuntary  Proceedings  will  be  commenced  upon  filing 
•a  creditor’s  petition  by  an  order  of  the  court  for  the  debtor 
to  show  cause  why  he  should  not  be  adjudged  a bankrupt. 

An  Injunction  restraining  the  transfer  of  the  debtor’s 
property  may  be  granted  at  the  same  time. 

An  Absconding  or  Secreting  Debtor  will  be  arrested  and 
his  property  seized  by  the  marshal  by  virtue  of  a warrant 
of  the  court,  if.  sufficient  cause  be  shown. 

Service  of  Petition  and  Order  should  be  made  on  the 
debtor,  if  he  can  be  found  within  the  district,  or,  if  not 
found,  by  leaving  a copy  of  the  same  at  his  last  place  of 
abode,  or  by  publication. 

Proceedings  will  be  Continued  until  proper  proof  of  ser- 
yice  be  made.  (40.) 
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Dismissal  of  Bankruptcy  Proceedings  will  be  ordered 
if,  on  the  return  day,  the  debtor  shows  to  the  court  that 
the  facts  alleged  in  the  petition  are  untrue.  (41.) 

An  Order  of  Adjudication  will  be  made  if  the  facts 
alleged  in  petition  be  found  true  or  if  debtor  makes  de- 
fault, and  the  marshal  will  be  directed  to  seize  the  debtor’s 
property,  and  the  debtor  will  be  required  to  furnish  him 
within  five  days  a list  of  his  assets  and  of  his  creditors. 

Failure  of  Petitioning  Creditor  to  Prosecute  the  Proceed- 
ings will  not  prevent  the  adjudication  of  the  bankrupt, 
if  any  other  creditor  petition  the  court  therefor.  (42.) 

Change  from  Bankruptcy  to  Arrangement  may  be  made 

if,  at  the  first  meeting,  three-fourths  of  the  creditors  so 
determine.  (43.) 

Misdemeanors  under  the  Act  are  punishable  by  imprison- 
ment, with  or  without  hard  labor,  for  a term  not  exceed- 
ing three  years.  (44.) 

Extortionate  Fees  charged  by  any  officer  of  a bankrupt 
court  render  him  liable  to  a fine  of  three  hundred  to  five 
hundred  dollars  and  imprisonment  not  exceeding  three 
years.  (45.) 

Forgery  of  the  Signature  of  any  officer  of  a bankrupt 
court,  or  knowingly  using  the  same  or  a counterfeit  seal 
of  that  court,  shall  be  felony,  and  the  ofFender  will  be 
liable  to  a fine  not  less  than  five  hundred  dollars  nor  more 
than  five  thousand  dollars  and  imprisonment  at  discretion 
of  the  court  not  to  exceed  five  years.  (46.) 

A Deposit  of  Fifty  Dollars  is  required  to  be  made  with 
the  clerk  for  the  Register’s  fees.  (47.) 

Computation  of  Time  under  this  act  excludes  first  and 
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includes  last  day.  unless  last  day  occurs  on  Sunday,  Christ- 
mas day,  the  Fourth  of  July,  or  a National  Fast  or 
Thanksgiving  day.  (48.) 

The  Supreme  Court  of  the  District  of  Columbia,  and 
of  the  several  territories  of  the  United  States,  shall  have 
jurisdiction  of  bankruptcy  proceedings  in  their  several 
districts.  (49.) 

Original  Act  approved  March  2,  1867.  Sfast  anundnunt 
approved  July  14,  1870. 
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TREATISE  ON  THE  BANKRUPT  LAW. 


PART  I. 


CHAPTER  I. 

ACTS  OF  BANKRUPTCY. 

As  the  reader  may,  in  the  first  instance,  desire  to 
know  what  are  the  Acts  designated  by  this  law  as  Acta 
of  Bankruptcy, “it  is  deemed  best  to  give  him  as  clear  an 
idea  of  them  as  the  nature  of  this  work,  by  reason  of 
its  brevity,  will  admit  of,  and,  therefore,  attention  is 
called  to  the  1 1th,  35th  and  39th  sections  of  the  Act, 
which,  although  contained  in  the  law  which  is  given  in 
full  in  the  Appendix,  are  given  here  to  obtain  for  them 
special  and  particular  consideration. 

Section  11  provides:  “ That  if  any  person,1  residing1 


1.  Congress  is  empowered  by  the  Constitution  “to  establish  uniform  laws  on 
the  subject  of  bankruptcy  throughout  the  United  States;"  and  by  implication  has 
power  to  confer  jurisdiction  upon  the  District  Conrts  of  the  United  States  over  any 
person  subject  to  the  laws  thereof.—  In  re  Campbell,  B.  R.  Sup.,  xxxvi. 

An  infant  is  entitled  to  benefit  of  the  Bankrupt  Act — 3 McLean,  317. 

2.  Residence,  within  the  meaning  of  the  Bankrupt  Law,  equivalent  to  domicil, 
which  was  its  meaning  under  the  Insolvent  Law  of  Massachusetts. — McDaniel  v. 
King , 4 Uuth.  469. 

The  general  rule  is  that  a domicil  once  acquired  remains  until  a removal 
has  been  effected  to  some  other  place  with  intent  to  remain  there.  But  there  is 
another  rule  which  operates  as  an  exception  in  favor  of  the  native  domicil,  that  a 
mere  removal  from  the  new  or  acquired  home  with  intent  to  return  to  that  of 
origin,  revives  the  native  domicil  eo  instant*.— Story,  Conflict  of  Laws,  § 47;  lnr§ 
The  Venus,  8 Cranch,  253;  In  re  The  Indian  Chief,  3 Rob.,  12. 


Digitized  by  Google 


42 


GAZZAM'S  TBEATISE  6N 


within  the  jurisdiction6  of  the  United  States,*  owing 
debts*  provable  under  this  Act,*  exceeding  the  amount 
of  three  hundred  dollars,  shall  apply  by  petition 
iddressed  to  the  Judge*  of  the  judicial  district*  in 
which  such  debtor  has  resided  or  carried  on  business1 
for  the  six  months'1  next  immediately  preceding  the 


3.  An  alien,  resident  within  the  United  States,  may  take  the  benefit  of  the 
Bankrupt  Law,  and  it  is  not  necessary  in  his  case  that  lie  shall  have  resided  for  a 
period  of  six  months  within  the  district  in  which  his  application  is  filed — In  re 
Goodfellow,  3 B.  R.,  114. 

4.  A debt  which  cannot  be  recovered  in  an  action  against  a plea  of  the  Statute 
of  Limitations  cannot  be  proved  in  bankruptcy. — Ex  parie  Dewdncy,  15  Vessey, 
479;  in  re  Clendenning,  9 Qish.  Eq.  R.  N.  S.,  287. 

Unless  barred  throughout  the  limit*  of  the  United  States,  a debt  is  provable 
in  a Banicruptcy  Court— in  re  Ray,  B.  R.  Sup.,  xliv. 

A debt  created  by  fraud  is  provable  under  the  Bankrupt  Act. — In  re  Bundle  & 
Jones,  2 B.  It,  49. 

Any  debt  which  may  be  proved  by  complying  with  anv  of  the  provisions  of 
the  Bankrupt  Act  is  a provable  debt — Rankin  Pullain  v.  ilie  Florida , Atlantic  & 

0.  a R.  H Co.  1 B.  R.,  196. 

A debt,  the  consideration  of  which  was  a loan  of  Confederate  treasury  notes, 
is  not  a legal  debt  and  is  therefore  not  provable  nnder  the  Bankrupt  Act — In  re 
Milner,  1 B.  It,  19. 

A claim  against  a married  woman,  not  a debt  authorized  by  the  State  in  which 
she  resides,  is  not  provable  under  the  Bankrupt  Act — In  <e  Catharine  Slichter  & 
David  P.  Slichter,  2 B.  R.,  107. 

6.  A petition  must  be  properly  addressed  to  the  Judge  of  the  Judicial  District 
in  which  the  debtor  has  resided,  Ac.  Where  name  of  Judge  is  incorrect  petition 
will  not  be  filed.— B.  R,  Sup.,  xlvi. 

6.  The  jurisdiction  of  the  United  States  District  Court  is  limited  by  the  Judi- 
ciary Act  to  their  respective  districts. — In  re  Hirsch,  2 B.  It,  1. 

The  jurisdiction  of  the  United  States  District  Courts  sitting  as  .Courts  of 
Bankruptcy  are  Buperi or  and  exclusive  in  all  matters  arising  nnder  the  Bankrupt 
Act. — Jn  re  Loeb,  Simon  & Co.,  re  Winter,  re  Barrow,  1 B.  R,  125;  Taylor  v. 
Cbrryf,  20  How.,  583. 

United  States  District  Conrts  have  full  and  adequate  jurisdiction  in  all  matters 
relating  to  bankruptcy,  at  law  and  in  e<piity,  by  virtue  of  the  1st  section  of  the 
Bankrupt  Act— /a  re  Bowie,  IB.  R.,  185. 

7.  Petition  must  be  filed  in  the  district  in  which  bankrupt  has  been  carrying 
on  business. — in  re  Smith,  B.  R.  Sup.,  xlvi. 

A bankrupt  should  file  his  petition  in.  the  district  in  which  he  has  last  carried 
on  business  in  preference  to  where  he  has  last  resided. — In  re  Magie,  1 B.  R.,  138. 

Where  petitioner  in  bankruptcy  had  carried  on  business  and  resided  in  New 
York  for  twenty  years  prior  to  June,  1866,  and  removed  to  New  Jersey  that  year; 
it  was  held  that  his  petition  was  properly  filed  in  the  District  Court  for  the  South- 
ern District  of  New  York.— in  re  Belcher,  1 B.  R.,  202. 

B.  acts  as  agent  and  attorney  for  his  brother  in  buying  and  selling  merchan- 
dise in  New  York  city,  at  an  office  having  a sign  with  his  brother’s  name  on  it,  and 
well  known  bv  those  who  had  dealings  with  him  to  he  doing  such  business  at  that 
office;  it  was  Theld  to  be  carrying  on  business  within  the  meaning  of  the  11th  sec- 
tion of  the  Act — In  re  Bailly,  1 B.  R.,  177. 

Where  bankrupt  had  been  a member  of  a manufacturing  firm  in  New  Jersey, 
which  failed  and  stopped  business,  and  while  continuing  to  reside  in  New  Jersey, 
had  an  office  in  New  York,  where  he  resided  and  wrote  letters,  and  was  settling  up 
the  business  of  the  firm;  it  tfaa  held  that  he  was  not  carrying  on  business  in  New 
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time  of  filing8  such  petition,*  or  for  the  longest  penod 
during  such  six  months,  setting  forth  bis  place  of  resi- 
dencCj  bis  inability  to  pay  all  bis  debts  in  full)  bis  willing- 
ness to  surrender*  all  bis  estate  and  effects  for  the  benefit  of 
bis  creditors and  bis  desire  to  obtain  the  benefit  of  ibis  c 94et, 
and.  shall  annex  to  his  petition  a ■'schedule10  verified  by 


York  within  the  meaning  of  the  StAtnte,  and  discharge  must  be  refused  for  want 
of  jurisdiction. — In  re  Little,  2 B.  R.,  97. 

8.  The  longest  period  during  the  six  months  next  immediately  preceding  the 
filing  of  a petition  means  the  longest  period  in  which  the  debtor  has  resided  or 
carried  on  business  in  any  district  during  that  time,  and  not  the  greater  portion  of 
the  six  months. — In  re  Foster,  3 B R.,  57. 

Where  a bankrupt  bom  in  Boston,  became  domiciled  in  California,  but  left 
that  State  with  no  intention  of  returning,  and  after  a residence  without  the  United 
States  of  several  months,  returned  to  Boston,  and  in  less  than  two  months  there- 
after filed  his  petition  in  bankruptcy.  The  act  of  leaving  California  with  no  inten- 
tion of  returning,  at  once  revived  the  domicil  of  origin,  and  a petition  filed  in  this 
district  cannot  be  vacated  for  want  of  jurisdiction,  notwithstanding  that  the  bank- 
rupt has  not  resided  within  the  district  for  the  greater  part  of  the  six  months  next 
preceding  the  filing  ol  the  petition. — In  re  Walker,  l B.  R.,  90. 

Removal  from  a new  or  lately  acquired  home  with  intent  to  return  to  that  of 
origin  revnres  the  native  domicil  eo  instante.  —Story,  Conflict  of  Laws,  § 47;  in  re 
The  Venus,  8 Cranch,  253;  in  re  The  Indian  Chief,  3 Rob.,  12.  • 

9.  Unless  petition  is  legible,  Register  may  properly  refuse  his  certificate,  and 
same  will  not  be  filed — B.  R.  Sup.,  xlvi. 

Unless  petition  is  legible  it  will  be  ordered  to  be  taken  off  the  file.— Anon., 
Pitts.  L.  J.,  8L 

10.  Schedules  are  defective  if  they  do  not  set  forth  the  separate  itemB  of  the 
bankrupt’s  personal  estate,  and  they  may  be  remedied  by  an  amendment  at  the 
instance  of  the  bankrupt. — In  re  Hill,  B.  R.  Sup.,  4. 

The  right  of  any  creditor,  after  his  claim  has  been  duly  proven  and  admitted, 
to  ask  that  the  petitioner  be  compelled  to  amend  any  defect  in  his  petition,  or 
either  schedule  thereunder,  seems  most  reasonable  and  is  clearly  just  and  equita- 
ble.— In  re  Jones,  2 B,  R.,  20. 

The  sign  “do.,”  dots  or  inverted  commas  cannot  be  used  in  the  schedules  by 
way  of  reference  to  indicate  anything  necessary  to  be  stated. — In  re  Ome,  B.  R. 
Sup.,  xviii.  Ik 

Judgments  in  favor  of  the  bankrupt  should  be  set  forth  in  schedule  B No.  2, 
under  letter  b. — In  re  Sallee,  2 B.  R.,  78. 

The  Register  may  allow  amendments,  if  uncontested,  to  bankrupt’s  schedules 
of  property  and  liabilities.  The  originals  of  amendments  bo  allowed  are  to  be 
filed  with  the  clerk. — In  re  Mirford,  B.  R.  Sup.,  xlvi. 

Debts  barred  by  the  Statute  of  Limitations  of  the  State  in  which  the  petitioner 
resides  should  nevertheless  be  embraced  in  his  schedules. — In  re  Perry,  1 B.  E.,  2. 

The  entry  of  a debt  upon  the  schedule  by  a bankrupt  is  not  such  an  acknow- 
ledgment or  new  promise  as  will  revive  the  debt — In  re  Kingsley,  1 B.  R.,  66. 

The  omission  of  the  names  of  creditors  on  the  schedule,  with  the  knowledge 
and  consent  of  those  creditors,  is  not  such  a willful  and  fraudulent  omission  as  to 
prevent  a discharge  of  the  bankrupt  upon  the  objection  of  other  creditors. — In  re 
Needham,  2 B.  R.,  124. 

Material  additions  to  the  schedules  of  debts,  or  of  property,  are  not  allowable 
by  way  of  amendment  after  the  first  meeting  of  creditors,  except  upon  such  condi- 
tions as  may  prevent  injustice.  In  some  cases  the  issuing  of  an  alias  warrant  will 
be  required. — In  re  Ratclifle,  1 B.  R.,  98. 
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oathu  before  the  Court  or  before  a Register  in  bank- 
ruptcy, or  before  one  of  the  Commissioners  of  the  Circuit 
Court  of  the  United  States, 11  containing  a full  and  true 
statement  of  all  his  debts,  and,  as  far  as  possible,  to 
whom  due,  with  the  place  of  residence  of  each  creditor® 
if  known  to  the  debtor,  and  if  not  known  the  fact  to  be 

Where  a member  of  a bankrupt  firm  has  failed  to  file  schedule  of  his  personal 
property,  the  other  members  of  the  firm  will  not  be  refused  a discharge  because 
of  their  partner’s  omission.—  In  re  Scofield,  3 B.  R.,  137. 

An  application  of  a bankrupt  to  amend  his  schedules  is  an  «r  parte  one. 
Register  haa  authority  to  permit  such  amendment  —In  re  Watts,  2 3-  R , 145. 

A bankrupt  must  amend  his  schedules  of  assets,  if  there  have  been  any  omis- 
sions as  to  claims,  before  a discharge  can  be  granted. — In  re  Preston,  3 B.  R . 27. 

Where  the  husband's  equitable  interest  in  the  estate  or  property  of  his 
wife  has  been  levied  upon  and  sold  under  execution,  the  husband  has  no  longer 
any  interest  or  estate  to  be  returned  in  his  schedules,  and  he  cannot  be  charged 
with  swearing  falsely  in  stating  that  he  has  no  interest  or  estate  in  such  property.  - 
In  re  Huxnmitsh,  2 B.  II.,  3. 

1L  FORMS  OF  OATHS  TO  SCHEDULES. 

Oath  to  Schedule  A. 

United  States  of  America, 

District  of  , u : 

On  this  day  of  , A,D.  18  , before  me  personally  came  , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  petition  and  sched- 
ule, marked  A,  respectively,  and  who  being  by  me  first  duly  sworn  [or,  affirmed], 
did  declare  the  said  schedule  to  be  a statement  of  all  his  debts,  Ac.,  in  accordance 
with  the  act  of  Congress  entitled  " An  Act  to  establish  a uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  approved  March  2,  1867,  and  the  several 

amendments  thereto.  , 

District  Judge,  [or,  Register , or  U.  S.  Commissioner .] 


Oath  to  Schedule  B. 

United  States  of  America. 

District  of  , ss.: 

On  this  day  of  , A.D,  18  . before  me  personally  came 

the  person  mentioned  in  and  who  subsofibed  to  the  foregoing  petition  and  sched 
ule,  marked  B,  respectively,  and  who  being  by  me  first  duly  sworn  [or,  affirmed] 
did  declare  the  6aid  schedule  to  be  a statement  of  all  his  estate,  both  real  and  per 
sonal,  in  accordance  with  the  act  of  Congress  entitled  “An  Act  to  establish  a uni 
form  system  of  bankruptcy  throughout  the  United  States,”  approved  March  2, 1867 


District  Judge , [or,  Register,  or,  U.  S.  Commissioner.] 

12. 

An  Act  in  Amendment  to  an  Act  entitled  “ An  Act  to  establish  a uniform  sys- 
tem of  Bankruptcy  throughout  the  United  States,”  approved  March  2, 1867. 

“Sec.  3.  And  be  it  further  enacted.  That  the  Registers  in  Bankruptcy  shall  bnvo 
power  .to  administer  oaths  in  all  cases  and  in  relation  to  all  matters  in  which  oaths 
may  be  administered  by  Commissioners  of  Circuit  Courts  of  the  United  States,  and 
Bucn  Commissioners  may  take  proof  of  debts  in  bankruptcy  iu  all  cases  subject  to 
revision  of  such  proofs  by  Registers  and  by  the  Court,  according  to  the  provisions 
of  said  Act”  Approved  July  25,  1868. 
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so  stated,13  and  the  sum  due  to  each  creditor;*  also  the 
nature  of  each  debt  or  demand,  whether  founded  on 
written  security,  obligation,  contract14  or  otherwise,13  and 
also  the  true  cause  aud  consideration  of  such  indebted- 
ness in  each  case  and  the  place  where  such  indebtedness 
accrued,  and  a statement  of  any  existing  mortgage, 
pledge,  lien,  judgment  or  collateral  or  other  security 
given  for  the  payment  of  the  same;  and  shall  also  annex 
to  his  petition  an  accurate  inventory,  verified  in  like 
manner,  of  all  his  estate,  both  real  and  personal,  assigna- 
ble under  this  Act,  describing  the  same  and  stating  where 
it  is  situated,  and  whether  there  are  any,  and  if  so,  what 
incumbrances  thereon;  the  filing  of  such  petition  shall 
be  an  act  of  bankruptcy  and  such  petitioner  shall  be 
adjudged  a bankrupt.’'13 

13.  Schedules  should  contain  a list  of  tho  separate  items  of  the  bankrupt’s 
property,  even  though  the  same  be  household  furniture  and  wearing  appareL—  In 
re  Hill,  B.  It.  Sup.,  iv. 

Where  the  schedule  states  the  residence  of  creditors  as  unknown,  the  bankrupt 
must  show  that  he  has  endeavored  to  ascertain  the  present  resideuce  of  such  creai- 
tors. — In  re  Pulver,  B.  R.  Sup.,  xi. 

Claims  for  unliquidated  damages  not  to  be  included  in  bankrupt’s  schedules 
until  the  amount  has  been  fixed  by  assessment  by  the  Court — In  re  Clough,  2 
B.  R.,  69. 

14.  It  should  be  distinctly  stated  in  the  schedules  whether  or  not  a note  was 
given  for  the  debt  or  whether  a judgment  has  been  recovered,  and  whether  the 
debtor  only  iH  liable,  or  whether  any  person  is  liable  with  him;  if  so,  whether  as 
joint  contractor  or  partner.— In  re  Ome,  B.  R.  Sup.  xviii. 

The  separate  items  of  the  petitioner’s  estate  must  bo  set  forth  in  the  (sched- 
ules) inventory. — In  re  Hill,  B.  R.  Sup.  iv. 

Where  oue  member  of  a firm  becomes  bankrupt  and  had  in  his  possession  any 
of  the  joint  estate,  it  would  pass  to  his  assignees,  who  would  kola  as  tenant  in 
common  with  the  solvent  partner;  and  although  the  firm  is  not  in  bankruptcy,  all 
joint  property  should  bo  mentioned  in  the  bankrupt’s  schedules.  Insurance  on 
petitioner’s  life,  payable  to  bankrupt’s  wife,  is  considered  assets  whore  payment  of 
premiums  have  been  made  after  insolvency.— in  re  Erben,  2 B.  R.,  66. 

15.  "Where  a bankrupt  has  charge  of  aud  conducts  in  his  own  name  tho  busi- 
ness of  another,  taking  half  of  the  net  profits  as  his  compensation  therefor,  his 
share  of  the  net  profits  is  not  properly  to  be  reported  as  asseta.  —In  re  Beardsley, 
1 B.  R..  121. 

A suit  brought  for  fraudulently  recommending  a person  as  worthy  of  trust  and 
confidence  is  not  a claim  within  the  14th  section  of  the  Act,  which  passes  as  assets 
to  the  assignee,  and  not  to  be  included  in  inventory  of  same. — In  re  Crockfett  & 
Schramme,  2 B R.  75. 

Property  which  the  petitioner  has  conveyed  in  frnud  of  his  creditors  must  be 
described  in  his  inventory. — In  re  Hussman,  2 B.  R.,  140. 

16  Adjudication  of  bankruptcy  is  not  appealable.— Ex  parte  O’Brien,  6 L R.  R. 
182;  ex  patie  Reed,  2 B.  R,  2. 
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The  person  whose  circumstances  are  described  in  this 
section  and  who  complies  with  its  requirements  becomes 
what  is  called  a voluntary  bankrupt,17  and  this  will  in- 
clude every  person  of  suitable  age  and  discretion,  whether 
man  or  woman,1*  citizen  or  alien,1*  provided  their  debts 
amount  to  three  hundred  dollars.1 


17.  In  voluntary  bankruptcy,  where  the  petition  states  that  the  debtor,  whether 
an  individual,  a copartnership,  a corporation,  or  a joint  stock  company,  has  *e- 
sided  or  carried  on  business  for  the  six  months  next  immediately  preceding  the 
time  of  filing  the  petition,  or  for  the  longest  period  during  such  six  months,  in  the 
city  and  county  of  New  York,  the  petitions  shall  be  referred  in  rotation,  by  Form 
No.  4,  to  the  several  Registers  appointed  in  the  six  Congressional  districts  therein, 
commencing  with  the  fourth  and  ending  with  the  ninth,  in  the  order  of  the  times 
of  filing  such  petitions  ; and  where  in  any  other  county,  the  petition  shall  be  re- 
ferred, by  Form  No.  4,  to  the  Register  appointed  in  the  Congressional  district  in 
which  ouch  county  is  embraced.  A petition  may  be  otherwise  referred  for  special 
reasons,  or  in  cases  not  herein  provided  for. — Rule  L,  Diet  Ct  of  U 8.,  Southern 
Dist  N.  Y. 

Upon  the  filing  of  the  petition,  schedule  and  inventory  of  a debtor,  in  con- 
formity to  the  provisions  of  the  11th  section  of  the  Bankrupt  Act,  and  of  the  Gen- 
eral Orders  in  Bankruptcy,  together  with  the  certificate  of  a Register  annexed 
thereto,  as  provided  by  Rule  5,  the  clerk  mav  enter,  as  of  course,  the  usual  order 
of  reference  thereof  to  the  Register  of  the  (Congressional  district  in  which  smh 
petitioner  is  stated  in  such  petition  to  reside,  in  the  form  pres  bribed  for  such 
orders  of  reference  by  the  General  Orders  in  Bankruptcy,  and  specifiying  tke  office 
of  such  Register  as  the  place  where  the  Register  shall  act  upon  the  matters  Arising 
in  the  case  in  which  such  petition  is  filed. —Rule  LXL,  Dist.  Ct.  of  U.  S.,  Northern 
Dist  N.  Y. 

Where  an  adjudication  has  been  made  on  a voluntary  petition,  and  a warrant 
has  issued  for  the  first  meeting  of  creditors,  and  the  matter  of  said  petition  is  still 
pending  without  any  discharge  or  discontinuance,  and  the  bankrupt  files  a second 
petition  in  which  the  same  debts  and  the  same  creditors  are  named,  the  choice  of 
an  assignee  will  not  be  made  in  the  second  proceeding  pending  the  first,  and  an 
order  will  be  made  staying  the  proceedings  under  the  second  petition. — In  re 
Wielarski,  4 R R.  130. 

The  proceedings  of  one  of  two  or  more  copartners  to  have  such  copartrere 
adjudicated  bankrupt  is  neither  wholly  voluntary  nor  wholly  involuntary,  but 
partly  voluntary  and  partly  involuntary  ; that  so  far  as  the  petition  is  concerned  it 
is  voluntary  uuder  section  11  of  the  United  States  Bankrupt  Act  of  1867  ; that  so 
far  as  the  copartners  not  petitioning  are  concerned,  it  is  not  involuntary  in  the 
sense  of  section  39  of  said  act,  unless  the  adjudication  is  asked  on  the  ground  of 
the  commission  of  an  act  of  bankruptcy  specified  in  that  section,  although  it  may 
be  involuntary  in  the  senee  of  not  being  voluntary  under  section  11  of  said  act. — 
in  re  Penn,  ti  ai,  3 C.  L.  N.  225. 

18.  Under  the  act  of  1S62  a promissory  note  given  by  a marriod  woman 
engaged  in  trade,  and  in  the  course  of  her  business  may  be  enforced  against  her 
soparato  estate  under  the  same  allegations  as  if  she  were  single,  but  when  there  is 
no  allegation  in  the  petition  that  the  note  was  given  for  the  benefit  of  the  separate 
estate  or  in  the  course  of  her  trading  transactions,  the  petition  must  be  dismissed, 
with  permission  to  amend  in  twenty  days,  on  payment  of  twenty-five  dollars  costs. 
-- In  re  Cornelia  M.  Howland,  2 B.  R.  114. 

19.  An  alien  resident  in  the  United  States  may  take  the  benefit  of  the  Bank- 
rupt Act — In  re  Goodlellow,  3 B.  R.  114. 

An  alien  insolvent,  within  the  commonwealth,  is  entitled  to  the  benefit  of  the 
insolvent  laws.  —Judd  r.  Lawrenct,  1 Cush.  Mass.,  631. 
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a When  an  insolvent  debtor,  knowing  himself  to  be  such,  bat  not  contemplat- 
ing bankruptcy,  pays  one  creditor  in  full,  there  is  no  conclusive  presumption  that  he 
has  given  a fraudulent  preference  within  the  meaning  of  section  29  of  the  U.  8. 
Bankrupt  Act  of  1867,  so  as  to  prevent  his  discharge,  although  such  payment  may 
be  an  act  of  bankruptcy  within  the  meaning  of  section  39  of  said  Act. — In  re 
Locke,  2B.R  123. 

Although  a debtor  previous  to  committing  an  act  of  bankruptcy  may  be  sued, 
and,  on  recovery  of  judgment,  an  execution  levy  and  sale  may  follow,  and  although 
mere  insolvency  is  not  sufficient  grounds  on  which  to  make  a decree  of  involuntary 
bankruptcy,  yet  if  the  debtor  suffers  a preference  of  creditors  by  means  of  such 
judgment  or  otherwise,  that  of  itself  will  be  an  act  of  bankruptcy,  and  such  ad- 
vantage obtained  by  creditors  having  reasonable  cause  to  believe  their  debtor  in- 
solvent, must  yield  to  the  right  of  the  assignee,  provided  other  creditors  file  their 
petitions  within  six  months.— Smith  v.  Buchanan,  4 B.  R.  133. 

Suspension  of  payment  for  fourteen  days  of  a note  of  a manufacturer,  upon 
which  he  is  An  accommodation  endorser,  is  on  act  of  bankruptcy  ; the  words  his 
commercial  paper,  as  used  in  the  United  States  Bankrupt  Act  of  1867,  meaning 
pAper  which  he  is  bound  to  pay,  without  reference  to  its  origin. — In  rt  Chandler,  4 
B.  R.  66. 

Contra. — An  accommodation  endorsement  on  a note  does  not  make  it  commercial 
paper,  as  to  the  accommodation  endorser,  within  the  meaning  of  the  United  States 
Bankrupt  Act  of  1867. — Innes  v.  Carpenter , 4 B.  R.  139. 

When  there  is  no  fraudulent  intention,  a dealer  may,  although  insolvent,  con- 
tinue to  sell  his  stock  of  goods  in  the  usual  way  of  trade,  and  endeavor  to  effect, 
if  possible,  a compromise  with  his  creditors. — In  re  Munger  & Champlin,  4 B.  R. 
90. 


When  a debtor  gives  a preference,  it  is  no  answer  or  defence  to  this  action  on 
his  part  for  him  to  say  that  his  creditor  “pressed”  him.  The  duty  of  the  debtor 
in  such  case  is  to  file  his  petition  in  bankruptcy  to  the  end  that  his  assets  may  be 
distributed  equally  among  all  his  creditors. — In  re  Rison,  4 B.  R.  114. 

A debtor  will  not  be  adjudicated  a bankrupt  because,  after  selling  his  property 
for  the  purpose  of  going  into  a new  business  enterprise  he  does  not  put  the  pro- 
ceeds into  such  a shape  as  to  be  seized  on  a process  issued  out  of  a State  Court 
Petition  dismissed. — Fox  v.  Eckstein,  4 B.  R.  123. 

If  a firm  which  is  insolvent  or  contemplating  insolvency  payB  a creditor  or 
transfers  to  him  securities  with  intent  to  prefer  him  over  the  other  creditors,  the 
firm  has  committed  an  act  of  bankruptcy. — in  re  Dibblee  et  al,  *2  B.  R.  185  ; in  re 
Poster,  2 B.  R.  81. 

The  word  “ suffer  ” in  the  39th  section  of  the  U.  S.  Bankrupt  Act  of  1867, 
implies  a passive  condition  on  the  part  of  the  debtor,  not  a demonstrative  active 
course  like  the  word  procure  ; hence  where  the  debtor  gives  a warrant  of  attorney 
to  confess  judgment  it  must  be  held  that  he  intended  an  act  of  bankruptcy  by 
suffering  his  property  to  be  taken  on  legal  process.—  In  re  Campbell,  3 B.  R.  124  ; 
b.  c.  2 C.  L.  N.  148. 

If  a firm  l>e  insolvent  or  in  contemplation  of  insolvency  at  the  time  of  a levy, 
ty  a sheriff  on  their  property,  and  refrain  from  going  into  voluntary  bankruptcy, 
it  committed  an  act  of  Bankruptcy  and  suffered  its  property  to  be  taken  on  a legal 
process — In  re  Dibblee,  % R.  R.  185. 

A suspension  of  payment  of  his  commercial  paper  by  a solvent  trader  and 
non-resumption  of  such  payment  within  a period  of  14  days  is  per  se  fraudulent, 
aud  is  an  act  of  bankruptcy,— Hardy,  Blake  <£  Co.,  v.  Biniwjer  & Co.,  4 B.  R.  77. 


h Neither  the  actual  nor  the  alleged  residence  or  place  of  business  can  be  directly 
made  the  ground  of  opposition  to  a bankrupt’s  discharge.— in  re  Burk,  3 B.  R.  76. 

A peritiou  to  the  District  Court  of  the  United  States  for  the  district  of  Massa- 
chusetts tor  the  benefit  of  the  Bankrupt  Act  of  1841,  in  which  there  was  no  other 
averments  of  the  petitioner’s  residence  than  his  description  of  himself  as  “of  Bos- 
ton in  the  County  of  Suffolk  and  State  of  Massachusetts,"  and  which  did  not 
expressly  allege  that  be  owed  debts  not  created  while  acting  in  a fiduciary  capacity, 
but  which  referred  to  an  annexed  schedule  of  his  debts,  containing  debts  uot  fidu- 
ciary in  their  character,  and  was,  iu  the  form  prescribed  by  the  District  Court, 
under  the  power  conferred  npou  it  by  the  6th  section  of  the  Bankrupt  Act,  was 
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sufficient  to  give  that  court  jurisdiction  of  the  case. — Loring  v.  Kendall , 1 Gray, 
Mass.  305. 

Where  it  appears,  even  after  an  adjudication  of  involuntary  bankruptcy, 
(although  with  consent  of  debtors,)  that  the  bankrupts  had  a notorious  place  of 
business  in  another  district  up  to  within  six  weeks  prior  to  the  filing  of  a petition 
of  bankruptcy  acpunst  them  in  the  distri  2t  in  which  the  adjudication  was  made,  it 
was  held  that  the  court  hod  no  jurisdiction,  and  the  adjudication  and  other  pro- 
ceedings must  be  set  aside  and  vacated.  ~/n  re  Fogerty  and  Geirity,  4 B.  It.  148. 

Consent  of  the  debtor  to  adjudication  cannot  give  jurisdiction.  All  creditors 
are  parties  to  and  are  bound  by  proceedings  in  bankruptcy  that  are  regular  ; an  ad- 

i'udi  cation  not  mode  within  the  proper  jurisdiction  should  be  set  aside.- In  re 
iogerty  and  Gerrity,  4 B.  It.  148  ; in  re  Magie,  1 B.  R.  153  ; in  re  Walker,  1 B.  It. 
90  ; in  re  Little,  2 B.  R.  97  ; Sherman  d al.,  v.  Bingham  el  al.,  6 B.  It.  34. 

A Court  of  Bankruptcy  has  no  jurisdiction  outside  of  its  own  judicial  district 
In  re  Little,  2 B.  It.  97. 

The  U.  S.  District  Court  has  jurisdiction  by  virtue  of  the  1st  section  of  the 
Bankrupt  Act  of  1867,  to  adjudicate  iu  regard  to  an  act  of  bankruptcy  committed  by 
the  debtor.  The  appearauce  of  a party  confers  jurisdiction  so  far  as  that  party  is 
concerned,  and  wheu  once  thus  confei  red  cannot  be  withdrawn  without  the  con- 
sent of  the  court  or  of  the  prosecuting  party.— In  re  Ulrich,  3 B.  R.  34  ; in  re 
Kerosene  Oil  Co.,  3 11.  H 31. 

A petition  in  bankruptcy  cannot  be  vacated  for  want  of  jurisdiction,  although 
the  bankrupt  has  not  resided  within  the  district  for  the  greater  part  of  the  six 
months  next  preceding  thu  filing  of  the  petition  if  the  evidence  show's  that  the 
present  place  of  abode  is  his  plaee  of  nativity,  and  that  he  left  his  last  place 
of  residence  with  no  intention  of  returning  there,  and  this  though  he  may  not 
return  to  his  native  place  immediately. — In  re  Walker.  1 B.  It.  90  ; the  Venus, 
8 Branch,  253  ; the  Indian  Chief,  3 Rob.  12  ; Cragie  v.  Cragie , 3 Curtis  : Curtissos, 
3 Rob.  21.  But  see  in  re  J.  Leighton,  5 B.  R.  95. 

e A debt  barred  by  the  statute  of  limitations  of  the  State  where  the  bankrupt 
resides  cannot  be  proved  against  his  estate  in  bankruptcy.  The  entry  of  a debt 
upon  the  schedule  by  a bankrupt  is  not  such  an  acknowledgment  or  new  promise 
as  will  revive  a debt  thus  barred.  — In  re  Kingsley,  1 B.  R.  66  ; ex  parte  Dewdney, 
15  Ves.,  479  ; ex  parte  Roffey,  19  Ves..  468  ; G*  egory  v.  ffurriU,  3 B.  and  C.  341  ; 
Taylor  v.  I l yr kins,  5 B.  and  *0.  489  ; Hunter  v.  Bolts,  4 I.  R 182  : Bolter  v.  iBoicn 
5 East.  124  ; May  v.  Breed,  7 Cush  ; 15  hfcory  Conflict  of  Lawv,  335  ; Richardson  v. 
Thomas , 13  Gray,  381  ; Roscoe  v.  Hale,  7 Gray,  274  ; Stoddanl  v.  Duane,  7 Gray, 
274. 


d A partnership  will  be  declared  bankrupt  in  the  District  in  which  proceedings 
are  first  commenced,  provided  it  has  carried  on  business  in  that  District  tor  as  great 
a part  of  the  six  months  next  preceding  the  filing  of  the  petition  as  in  any  other 
District  The  longest  period  of  the  six  months  next  preceding  the  filing  of  petition, 
does  not  necessarily  imply  three  months  and  one  day,  or  any  greater  part  of  the 
six  months,  but  iutends  to  fix  the  District  in  which  bankrupts  have  been  doing 
boldness  for  the  longest  period  within  the  six  mouths.—  In  re  Foster  el  u4,  3 B.  R.  57. 

e The  Register,  if  requested  by  the  bankrupt,  must  receive  a surrender  of  his 
property,  and  safely  keep  it  until  it  can  be  turned  over  to  the  assignee.— In  re 
Hasbronck.  B.  R.  Sup.  xvii 

A Register  is  required  to  receive  surrender  of  bankrupt— Rule  5,  G.  O. 

Register  may  appoint  a watchman  of  bankrupt’s  property  surrendered  to  him. 
— In  re  Bogert  & Evans,  2 B.  R.  178. 

See  Section  42  Bankrupt  Act 

f Where  a bankrupt  files  his  voluntary  petition  with  the  intention  of  thus  de- 
feating an  involuntary  petition,  his  schedules  thus  filed  will  be  held  as  filed  uuder 
the  involuntary  proceedings. — In  re  Slew  art,  3 B.  R.  28. 

Where  debtor  files  his  petition  and  schedules  during  the  pendency  of  a creditor's 
petition,  upon  the  adjudication  of  bankruptcy  the  schedules  fib  d with  debtor’s 
petition  will  be  held  and  regarded  as  if  filed  under  adjudication  of  creditor's  peti- 
tion.— In  re  Stewart,  3 B.  It.  28. 
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The  failure  of  a member  of  a bankrupt  firm  to  file  a schedule  of  his  personal 
property,  is  nut  of  itself  sufficient  ground  for  refusing  a discharge  to  the  other 
members  of  the  firm. — In  re  Scofield,  et  oL,  3 B.  R.  137. 

g The  mere  omission  of  the  name  of  a creditor  on  the  schedule  of  a bankrupt 
is  not  a substantial  ground  for  preventing  or  avoiding  the  discharge  of  the  bank- 
rupt as  to  such  creditor,  uulesa  the  omission  was  wilful  and  fraudulent. — In  re 
Payne  A Brother,  4 B.  R.  67. 

The  omission  of  the  names  of  creditors  in  the  bankrupt’s  schedule  with  the 
knowledge  and  consent  of  those  creditors  will  not  prevent  a discharge  of  the  bank- 
rupt where  the  other  creditors  object  on  this  ground  alone. — In  re  Needham,  2 B. 
R.  124. 

h A creditor  whose  name  is  omitted  from  the  bankrupt's  schedules  is  not  bound 
by  the  discharge,  and  may  maintain  an  action  to  recover  his  debt  in  a State  Court. 
Barnes  v.  Moore,  2B.R.  174. 

Where  the  husband’s  equitable  interest  in  the  estate  or  property  of  the  wife 
had  tren  levied  upou  and  sold  under  execution,  the  court  decided  that  the 
husband  had  no  longer  any  interest  or  estate  to  be  returned  in  his  inventory. — 
In  re  Hummitsch,  2 B.  B.  3 ; in  re  Pomeroy,  2 B.  R.  3. 

Where  a bankrupt  had  charge  of  and  conducted  in  his  own  name  the  business 
of  another,  taking  half  the  net  profits  as  his  compensation,  the  court  held  that  his 
right  to  share  iu  the  net  profits  was  not  property  to  be  reported  as  assets  in 
his  inventory. — In  re  Beardsley,  IB.  B.  120. 

i Where  an  owner  of  real  estate  mode  his  promissory  note  and  delivered  it  (with 
or  without  security  which  it  does  not  appear)  to  an  officer  of  a manufacturing  com- 
pany, who  endorsed  the  note  with  his  own  name  and  also  as  vice-president,  and 
the  note  goes  to  protest  and  payment  is  suspended  for  a period  of  fourteen  days,  an 
adjudication  of  the  manufacturing  company  as  a bankrupt  will  be  made  in  favor 
of  creditors,  who  received  the  note  from  the  officer  of  the  company  in  the  usual 
course  of  business.  — 7n  re  Manhattan  Engraving  Company,  6 B.  R.* 

But  a railroad  company  will  not  be  declared  bankrupt  for  suspension  of  its 
paper.  — 7n  re  Alabama  & Chattanooga  R.  R.  Company,  5 B.  R.  97. 

A railroad  company  created  by  the  laws  of  Alabama,  called  “The  Alabama  and 
Chattanooga  Railroad  Company,1'  and  a corporation  of  the  same  na  ne  and  with 
the  same  board  of  directors  and  the  SAme  officers,  chartered  by  each  of  the  states  of 
Georgia,  Tennessee  and  Mississippi,  which  four  stAtes  the  railroad  traverses,  was 
on  the  8th  day  of  Jane,  1871,  adjudged  bankrupt  by  the  United.  States  district 
court  of  Alabama.  Notwithstanding  the  fact  that  the  company  had  no  principal 
office  in  the  state  of  Alabama,  neither  do  its  president,  directors  or  superintendent 
keep  an  office  within  that  state,  nor  have  either  of  them  been  "found”  within  the 
middle  diftrict  of  Alabama,  where  the  proceedings  were  commenced.  The  order 
to  show  cause  directed  to  be  served  on  said  corporation,  in  the  proceedings  upon 
which  the  adiudication  of  bankruptcy  was  made,  was  served  upon  an  officer  of  the 
company  at  its  principal  office  in  Chattanooga,  Tenn.  The  order  of  adjudication 
was  granted,  because  of  the  default  made  by  the  company  on  the  return  day  of  the 
order  to  show  cause.  Temporary  custodians  were  thereupon  appointed,  authorized 
and  directed  to  take  possession  of  the  company’s  property,  and  acted  npon  this 
authority.  As  the  bankrupt  Inw  must  be  uniform  to  comply  with  the  requirements 
of  the  constitution,  therefore,  where  two  constitutions  are  possible,  the  one  which 
avoids  constitutional  objections  must  be  preferred.  As  the  state  of  Alabama  is 
included  within  the  fifth  judicial  district,  the  objection  to  the  jurisdiction  of  this 
court  is  overruled.—  In  re  Alabama  and  Chattanooga  R.  R.  Co.,  6 B.  R.  97. 

Where  a firm  is  composed  of  three  members,  and  is  adjudicated  bankrupt,  that 
works  and  acts  os  on  adjudication  of  another  firm  whioh  consists  of  two  members 
only,  both  of  whom,  however,  are  members  of  the  other  firm. — In  re  Leland  Broth- 
ers, 5 B.  R. 
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CHAPTER  II. 

MARRIED  WOMEN,  EXECUTORS  AND  CORPORATIONS 

The  law  for  the  relief  of  honest  insolvent  debtors1 
embraces,  in  its  beneficient  provisions,  married  women 
who  are  traders,2  and  they  are  entitled  to  the  benefits 


1 Insolvency,  within  the  meaning  of  the  Bankmpt  Act,  when  applied  to 
traders,  meant*  inability  to  pay  debts  in  the  usual  and  ordinary  course  ot  business 
as  persona  carrying  on  trade  usually  do. — See  Bouvier’s  Law  Dictionary,  Tit  In- 
solvency ; 13  Howard  U.  S.  Supreme  Court  Reports,  127,  150  ; 3 Grav,  5,  94. 

Insolvency  is  a present  inability  to  pay  debts  when  due,  even  where  there  is 
surplus  property  more  than  enough  to  pay  them  at  some  future  time. — Morgan, 
Bool  <k  Co.  v.  JJoftiofc,  2 B.  R.  168. 

Merchants  who  are  not  able  to  pay  all  of  their  debts  in  the  usual  and  ordinary 
course  of  business  as  persons  carrying  on  trade  usually  do,  are  insolvent  within 
the  meaning  of  the  United  States  Bankrupt  Act  of  18G7.— In  re  Lewis  A Rosen- 
ham,  2 B.  R.  145. 

An  insolvent  debtor  must  resort  to  the  United  States  Courts  for  relief,  as  the 
insolvent  courts  of  the  State  in  which  he  may  reside  have  no  jurisdiction  or  power 
to  hear  his  petition.  — Van  No  strand  v.  Barr,  2 B.  It.  154. 

Insolvency  within  the  meaning  of  the  United  States  Bankrupt  Act  of  1867, 
means  the  inability  to  pay  debts  in  the  ordinary  course  of  business  as  merchants 
in  trade  usually  do.  When  a party  cannot  pay  his  debts  in  the  ordinary  course  of 
business,  and  knows  that  he  c&nhot,  he  will  be  held  to  have  had  knowledge  of  his 
insolvency. — In  re  Martin.  4 B.  R.  158. 

By  the  insolvency  of  debtors  of  the  United  States,  as  used  in  the  Statutes,  is 
intended  some  overt  and  notorious  act  which  the  laws  of  the  State  recognized  as  an 
insolvency  . — Bartlett  v.  Prince , ei.  aL,  9 Mass.,  431. 

* The  term  “insolvency,"  as  used  iu  the  insolvent  laws,  does  not  mean  an  abso- 
lute inability  of  the  debtor  to  pay  his  debts  at  some  future  time  upon  a settle- 
ment and  winding  up  of  all  his  affairs,  but  a present  inability  to  pay  iu  the  ordi- 
nary course  of  business. — 'Ihompson  v.  Thompson.  4 Cush.  Mass.,  127. 

Where  there  is  no  fraudulent  ii. tenth  n a dealer  may,  although  insolvent,  con- 
tinue to  sell  his  stock  at  retail,  and  endeavor  tc  effect,  it  possible,  a compromise 
vfith  his  creditors  — in  re  Munger  & Champlin,  4 B.  K.  91. 

A debtor  is  held  to  be  insolvent  when  he  is  unable  to  discharge  his  debts  iii 
the  usual  course  of  business  as  persons  engaged  in  the  same  trade  or  occupation 
do.-  In  re  Stranahan,  4 B.  R.  142 

Although  insolvency  exists,  yet  if  the  debtor  honestly  believes  be  shall  be  able 
to  go  on  in  bis  business,  and  with  such  belief  pays  a just  debt  without  design  to 
give  a preference,  such  payment  is  not  fraudulent,  although  bankruptcy  shouL 
subsequently  ensue  — In  re  Gregg,  4 B.  R.  150.' 

2.  A trader  is  one  who  makes  if  a business  to  bny  merchandise  or  things  ordi- 
narily the  subjects  of  commerce  and  traffic.— in  re  Cowles,  1 B.  R.  42. 

it  is  held  iu  Eugland,  that  “all  persons  using  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  commission,  consingment  or  otherwise  in 


Digitized  by  Google 


THE  BANKRUPT  LAW.  51 

and  subject  to  the  penalties  of  the  law  as  though  they 
were  men  or  unmarried  women.0 

It  has  been  held,  however,  that  a married  woman 
cannot  on  the  application  of  creditors  be  made  a bank- 
rupt in  respect  to  debts  incurred  previous  to  her  mar- 
riage,3 * * * * 8 yet  there  are  doubts  as  to  this  ruling  if  the  debts 
were  contracted  under  circumstances  that  did  not  render 
the  husband  liable. 

An  executor  acting  as  a trader,  as  such  in  pursuance 
to  the  will  of  his  testator,  can  be  made  a bankrupt, 
should  his  acts,  as  such  executor,  warrant  such  an  adjudi- 
cation, and  therefore  it  has  been  held  that  he  can  volun- 
tarily petition  as  spch  executor,  and  that  he  will  be 
entitled  to  the  benefits  arising  from  this  law  as  such 


gross  or  by  retail,"  “And  all  persons  who  either  for  themselves,  or  as  agents  or 
factors  for  others,  seek  their  living  by  buying  and  selling,  or  by  buying  and  letting 
for  hire,  or  by  the  workmanship  of  goods  or  commodities  " are  traders. —Griffiths 
A Holmes,  vol.  1,  82.  (English.) 

A petition  in  involuntary  bankruptcy  was  filed  against  alleged  bankrupt,  a 
married  woman,  having  separate  estate,  grounded  on  the  nonpayment  of  certain 
promissory  notes  of  her  hand;  it  was  held  that  inasmuch  as  it  did  not  appear  on 
the  face  of  the  notes  that  it  was  her  intention  to  bind  her  separate  estate,  and  there 
being  no  allegation  that  it  was  given  for  the  benefit  of  the  separate  estate,  or  in 
coarse  of  trade,  petition  roust  be  dismissed  with  permission  to  amend  on  payment 
of  costs. — In  re  Cornelia  M.  Howland,  2 B.  R.,  114. 

A femme  coveti  engaging  in  trade  must  do  so*  in  accordance  with  the  statute  of 
the  State.  Not  having  done  so  and  being  incapacitated  to  make  contracts,  she 
may  avail  herself  of  her  coverture  to  defeat  debts  in  bankruptcy. — In  re  Catharine 
H.  ^liohter  and  David  P.  Slichter,  2 B.  R.,  107. 

Where  a married  woman  carries  on  business  by  her  husband  acting  as  her 
general  agent,  leaving  the  management  of  the  same  to  him,  and  she  becomes 
insolvent,  and,  as  her  agent,  he  gives  preference  to  certain  creditors,  and  she  is 
subsequently  adjudged  a bankrupt ; his  acts,  his  knowledge,  and  his  intentions 
are  in  law  the  acts,  knowledge,  and  intentions  of  his  principal,  the  bankrupt — ■ 
(Story  on  Agency,  secs.  140  and  461.)  And  all  preferences  made  by  him,  as  her 
agent,  to  her  creditors,  are  her  acts  .of  bankruptcy. — L.  B.  Graham,  Assignee  of 
Caroline  A.  Martin,  v.  Oliver  Stark  and  Elizabeth  B.  Savage , 3 B.  R.,  93. 

A buying  alone  without  an  intent  to  sell,  or  a selling  alone  without  a buying, 
is  not  sufficient  to  constitute  trading. — 1 Com.  Dig.  B.  A. 

3.  In  all  coses  where  the  trade  of  a married  wroman  is  nqt  under  the  control 

of  her  husband  and  he  is  not  answerable  for  the  debts  contracted  by  her,  or  in 

other  words,  in  all  cases  where,  in  actions  against  her  noon  her  contracts,  a plea 

of  coverture  will  be  no  answer,  she  is  subject  to  the  bankrupt  law  as  fully  as  a 
femme  sole,— Ex  parte  Preston,  1 Cooke,  40  ; ex  porte  Mear,  2 Bro.  266, 

Being  subject  to  be  made  a bankrupt  compulsorily,  she  has  the  right  to 

petition  voluntarily;  but  a married  woman  cannot  be  made  a bankrupt  in  respect 
of  debts  incurred  by  her  in  trade,  or  otherwise  as  a femme  sole  before  her  marriage. 
—James’  Notes  on  the  D.  S.  Bankruptcy  Act,  27. 
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executor.*  Persons  who  are  carrying  on  business  which 
they  may  desire  to  have  continued  after  their  death  by 
their  executors,  should  consider  the  provisions  of  the 
Bankrupt  Act  and  the  various  rulings  under  it  on  this 
subject. 

Corporations  may  file  voluntary  bankruptcy  peti- 
tions, and  they  will  be  adjudged  and  otherwise  treated 
as  natural  persons.8 


4.  An  executor,  who  in  that  character  has  carried  on  business  and  incurred 
debts  in  pursuance  ol  the  will  of  his  testator,  may  be  compulsorily  made  a bankrupt, 
and  therefore  may  voluntarily  petition. — Ec  parte  Garland,  10  Vesey,  110  ; ex  parte 
Richardson,  1 Modd,  130  ; James’  Notes  on  the  United  States  Bankrupt  Act,  1867, 

27.  • 

Legatee  may  prove  a vested  legacy  against  an  executor  bankrupt — 1 Cooke 
Bank.  L.  484. 

Where  an  executor  carries  on  trade  for  the  benefit  of  a testator's  children,  he 
may  be  made  a bankrupt  — Viner  v.  Coded,  3 Ehd.  88,  Eldom. 

Where  a testator  directed  a limited  sum  to  be  used  by  his  executor  to  carry  on 
business,  it  was  held  that  general  assets  beyond  the  limited  fund  are  not  liable 
under  the  executor’s  bankruptcy.  — Ex  parte  Garland,  10  Vesey,  110. 

Only  the  testator’s  capital  in  a trade  directed  by  him  to  be  carried  on  out  of 
proceeds  of  certain  property  is  liable  to  the  creditors  of  that  trade,  who  became 
so  after  the  testator’s  death.  His  general  assets  are  not  liable. — Ex  parte  Rich- 
ardson,  3 Madd.  138  ; ex  parte  Mott,  1 Atk.  102. 

6.  The  provisions  of  the  Bankrupt  Act  shall  apply  to  all  moneyed  business  or  \ 

commercial  corporations. — U.  S.  Bankrupt  Act,  1867,  sec.  37. 

The  property  of  corporations  is  to  be  distributed  to  the  creditors  of  such  cor- 
poration m the  manner  provided  by  the  Bankrupt  Act  in  respect  to  the  assets  of 
natural  persons. — U.  S.  Bankrupt  Act,  1867,  sec.  37.  Vide  James’ Notes  on  the 
U.  S.  Bankrupt  Act  of  1867,  207. 

A corporation  created  for  the  purpose  of  carrying  on  any  lawful  business, 
defined  by  its  charter  and  clothed  with  power  to  do  so,  is  such  a corporation  as  is 
contemplated  by  the  Bankrupt  Act. — Rankin  A Pulton  v.  The  Florida , Atlantic  A O. 

C.  R R.  Co.,  1 B.  R.  196. 

Railroad  corporations  do  not  come  within*  the  regime  of  the  bankrupt  law  by 
reason  of  their  character  as  branches  of  the  great  system  of  internal  improve- 
ments. Where,  by  the  charter  of  a railroad  it  is  expressly  provided  that  in  the 
event  it  becomes  insolvent,  special  provisions  are  made  and  particular  officers 
designated  as  commissioners  to  wind  up  its  business  and  settle  with  its  creditors  ; 
they  are  not  prejudiced  thereby,  because,  when  they  become  such,  they  should 
have  taken  notice  of  the  peculiar  exemptions  and  privileges  granted  to  such  cor- 
poration. (?  Ed.)  Railroad  bonds  are  not  commercial  paper,  and  though  sold 
much  below’  par,  that  fact  is  not  prima  facie  evidence  of  insolvency. — In  re  Opelousa 
and  Great  Western  R.  R.  Co.  ex  parte  Tucker,  3 B.  It.  31. 

Although  the  management  of  a corporation  may  be  c immitted  to  a board  of 
trustees  by  the  laws  of  a State,  that  of  itself  does  not  authorize  them  to  tile  a 
bankruptcy  petition  utider  an  act  of  Congress,  whereby  others  have  been  clothed 
with  the  reqn  site  power.  The  action  ol  a board  is  not  the  action  of  the  corpora- 
tion ; the  corporation  roust  act  at  a meeting  called  for  that  purpose.  Subsequent 
ratification  by  stockholders  does  not  cure  the  defect  of  a want  of  jurisdiction  by 
the  Register  at  the  commencement  of  the  proceedings. — In  re  Lady  Bryan  Miniug 
Co.,  4 B.  B.  131. 

There  are  no  such  inherent  difficulties  in  the  way  of  the  sale  and  transfer  of 
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the  franchises  of  a railroad  corporation  as  would  require  such  a construction  to 
be  given  to  the  statute  as  would  exclude  the  corporations  from  the  operation  of  that 
clause  of  the  United  States  Bankrupt  Act  of  1867,  a literal  construction  of  which 
clearly  renders  them  liable  to  be  dealt  with  under  its  provisions. — Adams  v.  Boston, 
Hartford  <fc  Erie  R.  R.  Co.,  4 B.  R.  99. 


a A married  woman  may  carry  on  business  on  her  own  account  and  for  her 
own  interest,  may  employ  all  needed  labor,  workmen  and  agents,  and  she  may  also 
employ  her  own  husband  and  pay  him.— In  re  Driggs,  3 B.  it.  39. 

A married  woman  furnished  money  to  her  husband  and  took  as  security  a note 
given  by  the  firm  of  which  he  was  a member.  The  court  decided  that  the  note 
was  not  an  evidence  df  debt  against  the  firm  bat  against  her  husband  only,  and 
that  she  might  prove  as  against  him  and  participate  in  the  dividends  of  his  indi- 
vidual estate,  but  not  against  the  partnership  estate.—  In  re  Frost  et  at.,  3 B.  R. 
180. 

In  all  cases  where  the  trade  of  a married  woman  is  not  under  the  control 
of  her  Husband  and  he  is  not  answerable  for  the  debts  contracted  by  her.  or  in 
other  words,  in  all  cases  where  in  actions  against  her  upon  her  contracts  a plea 
of  coverture  will  be  no  answer  ; she  is  subject  to  the  bankrupt  law  as  fully  as  a 
femme  sole.— Em  parte,  1 Cooke  40  ; ex  parte  Meer,  2 Bro.  266. 

b See  chapter  on  corporations. 

A corporation  cannot  be  declared  bankrupt  because  it  has  suspended  and  not 
resumed  payment  of  its  commercial  paper  for  the  space  of  fourteen  days,  when 
the  commercial  paper  consisted  of  a aue  bill  and  promissory  note  payable  on  de- 
mand, for  the  reason  that  such  notes  of  hand  are  not  properly  commercial  paper 
within  the  meaning  of  the  Act— In  re  McDermott  Fatent  Bolt  Manufacturing 
Company,  3 B.  R.  33. 

Contra.— The  allegation  of  stoppage  and  suspension  of  payment  on  a certain  day, 
upon  commercial  paper  which  was  made  and  dated  within  the  six  months  next  pre- 
ceding the  actual  filing  of  the  petition,  connected  with  the  allegation  that  payment  of 
the  commercial  paper  (a  due  Dili)  had  been  demanded  at  different  times,  and  that 
the  respondent  had  failed  to  make  such  payment,  was  equivalent  to  an  allegation  of 
a demand  for  payment  on  that  day.  Order  of  abdication  granted. — In  re  Chap- 
pel,  4 B.  R.  176. 

The  same  definition  of  insolvency  which  applies  to  ordinary  traders  is  appli- 
cable also  to  a corporation  engaged  in  the  manuiacture  and  sale  of  pianos.—  Hazel- 
to * v.  Allen,  3d  Allen's  Mass.  114. 

A corporation  carrying  on  and  pursuing  any  lawful  business  defined  and 
clothed  by  its  charter  with  power  to  do  so,  is  clearly  a business  corporation,  and 
amenable  to  the  provisions  of  the  bankrupt  act,  therefore  the  objection  to  the  ad- 
judication of  a railroad  company,  because  it  is  not  a monied  business,  a commer- 
cial corporation,  or  a joint  stock  company  is  not  well  taken.  For  it  seems  to  be 
the  clear  intent  of  the  37th  section  to  bring  within  the  scope  of  the  bankrupt  act 
all  corporations,  except  those  organized  for  religious,  charitable,  literary,  educa- 
tional, municipal  or  political  purposes.— In  re  Alabama  and  Chattanooga  R.  R. 
Company,  5 B.  It.  97.- 

Where  a promissory  note  is  made  by  an  owner  of  real  estate  and  delivered  to 
on  officer  of  a manufacturing  company,  who  endorsed  the  note  in  his  individual 
name  and  as  an  officer  of  the  company,  and  gave  same  to  the  petitioning  creditor 
in  the  usual  course  of  the  company’s  business,  this  is  sufficient  to  support  an  ad- 
judication against  the  company  in  bankruptcy.  —In  re  Manhattan  Engraving 
Company,  6 b.  U. 
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CHAPTER  III. 

BANKRUPTCY  OF  COPARTNERSHIPS. 

Partnerships  will  be  declared  bankrupt1  upon  their 
own  petition,  or  on  the  petition  of  any  of  the  firm  credi- 

1.  Where  a voluntary  petition  is  filed  to  have  a firm  declared  bankrnpt,  if  all  the 
membera  of  the  firm  do  not  join  in  or  assent  to  the  petition,  notice  of  its  filing 
must  be  given  to  such  of  the  members  as  do  not  join  or  assent  to  it  The  filing  of 
a petition  by  a member  of  the  firm  may  be  construed  as  his  assent  to  the  former 
petition  so  as  to  give  the  court  jurisdiction  over  loth  members  of  the  firm,  though 
it  may  not  be  necessary  or  advisable  to  consolidate  the  two  petitions. — In  re  Lewis, 

1 B.R.  19. 

The  rule  that  prefers  partnership  property  to  the  payment  of  partnership  debts 
is  for  the  benefit  of  the  partners,  and  they  may  waive  it  by  giving  their  notes  and 
a mortgage  upon  the  partnership  property  to  secure  them,  notwithstanding  thnt 
the  debts  for  which  the  notes  were  given  were  individual  debts. — In  re  KahJey,  el 
al,  4 B.  R.  124. 

A petition  by  a partnership  for  the  benefit  of  the  insolvent  laws  must  aver  the 
. individual  insolvency  of  all  the  partners.  A petition  in  behalf  of  a partnership 
for  the  benefit  of  the  insolvent  laws,  which  states  that  “ they  are  indebted  to  the 
amount  of  two  hundred  dollars  which  they  are  unable  to  pay  in  full,”  sufficiently 
states  the  insolvency  of  the  partnership  and  of  the  partners  individually. — Harri- 
son v.  Page,  3 Gray,  Mass.  239. 

Under  the  bankrupt  law  of  the  United  States  a joint  debt  may  be  set-off 
against  the  separate  claim  of  the  assignee  of  one  of  the  partners,  but  such  set-off 
could  not  have  been  made  at  law  independent  of  the  bankrupt  law.  — Tucker  v. 

n5  Crouch,  34. 

nder  a separate  commission  of  bankruptcy  against  one  partner,  only  his 
interest  in  the  joint  effects  passes.— Harrison  v.  Stcpy,  ei  al.,  5 Cranch,  289. 

A petition  subscribed  by  one  of  two  partners,  in  the  name  of  himself  and  part- 
ner, is  sufficient  for  the  purpose  of  taking  out  a commission  on  a partnership 
demand  against  the  bankrupt  To  found  a joint  commission  upon  a fictitious 
partnership  is  certainly  unfair  within  the  meaning  of  the  act  of  assembly.  But 
if  a partnership  did  exist  at  the  time  of  taking  out  the  commission,  a previous 
assignment  of  the  partnership  effects  for  the  payment  of  creditors,  or  the smolluess 
of  the  quantity  of  goods  in  their  store  cannot  invalidate  the  commission  or  defeat  . 
the  benefit  of  the  certificate. — Pleasants  v.  Wing,  el  al.,  1788,  1 Gallas,  Pa.  Rep. 
389. 

A partnership  creditor  has  such  an  interest  in  the  separate  property  of  any 
one  of  the  partners  that  he  may  proceed  bype4iti<*n  against  ono  partner  alone, 
upon  the  proof  of  his  debt  Hence  a motion  to  set  aside  a petition  on  the  ground 
that  the  debt  proved  is  against  the  late  firm,  and  that  proceedings  in  bankruptcy 
should  have  been  taken,  if  at  all,  against  both  members  of  the  firm,  must  be  over- 
ruled.— In  re  Melick,  4 B.  R.  26  ; In  re  R.  Stevens,  5 B.  R.  112. 

Where  A.,  one  of  two  partners,  sells  his  interest  in  the  firm  to  his  copartner, 

B.  taking  his  notes  therefor,  and  B.  becomes  bankrupt,  leaving  some  of  the  notea 
unpaid,  A.  cannot  receive  a dividend  from  the  assignee  nntil  all  the  partnership 
debts  have  been  paid. — In  re  Jewett,  1 B.  R.  i3l. 
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tors  in  like  manner  as  individuals,  and  upon  the  adjudi- 
cation of  their  bankruptcy,  all  of  the  firm  property’  and 
also  all  the  separate  estate  of  each  of  the  partners,*  ex- 

2.  Two  or  more  partners  may  be  adjudged  bankrupts  upon  the  petition  of  one 
or  more  of  them.  A mere  formal  dissolution  of  the  partnership  while  there  are 
assets,  Ac.,  will  not  prevent  the  operation  of  the  Act  upon  the  partners  either  in  a 
voluntary  or  involuntary  case. — In  re  Crockett,  et  ai.,  2 B.  R.,  75. 

Copartnerships  being  respectively  insolvent,  and  one  member  of  each  of  them 
having  asked  the  benefit  of  the  Bankrupt  Act,  the  question  before  the  Court  be- 
came a purely  legal  one.  The  insolvency  of  the  firms  not  having  be*  n denied, 
they  must,  of  necessity,  be  adjudged  bankrupt. — In  re  Grady  A Co.,  3 B.  R.,  54. 

Though  a firm  be  dissolved  it  may  still  exist  quoad  the  creditors  under  section 
36,  and  the  several  members  may  be  adjudged  .bankrupt  on  petition  of  one,  in  a 
proper  case,  without  the  consent  of  the  others.— In  re  Foster,  3 B.  R.,  57. 

Where  all  the  partners  have  not  joined  in  the  petition,  the  firm  will  not  be  de- 
clared bankrupt  until  the  non-joining  partners  are  brought  in  by  notice  under 
General  Order  No.  18. — In  re  Pnuikard,  1 B.  R.,  51. 

A general  assignment  by  an  insolvent  firm  of  all  the  firm  property  for  the  ben- 
efit equally  of  all  its  creditors,  untainted  by  actual  fraud,  is  nevertheless  an  act  of 
bankruptcy  os  being  in  contemplation  of  law,  made  with  intent  to  defeat  or  delay 
the  operation  of  the  Bankrupt  Act— Spicer  <t*  Peckham  v.  Bard  A*  Trow,  3 B.  R., 
127. 

It  must  be  evident  that  if,  in  order  for  one  partner  to  rid  himself  of  partner- 
ship debts,  it  is  necessary  for  him  to  bring  in  all  the  other  partners,  a larce 
number  of  partnership  debts  must  remain  undischarged.  In  many  cases  it  would 
be  impossible  to  find  the  other  partners,  or  if  found,  to  procure  their  assent  or  to 
prove  acts  of  bankruptcy  sufficient  to  sustain  a petition  as  against  them* 

The  Court  concurred  with  the  Register  in  the  opinion  that  where  a member 
of  a late  copartnership  files  his  petition  under  the  Bankrupt  Act  and  inserts  in  his 
schedules  debts  contracted  by  said  copartnership,  and  tnere  are  no  partnership 
assets  to  be  administered,  be  v ill  be  entitled  to  be  discharged  lrotn  all  his  debts, 
individual  as  well  as  copartnership,  and  that  it  is  not  necessary  to  make  the  other 
partners  parties  to  the  proceedings,  or  to  have  them  brought  in  under  General 
Order  No.  18 — In  re  Abbe,  2 B.  R.,  27. 

A bona  fide  transfer  of  partnership  effects  by  one  member  of  the  partnership 
to  another  vests  the  title  in  the  transience  as  his  separate  estate. — In  re  Byrne,  1 
B.  R.,  122. 

If  there  be  any  joint  fund,  however  small,  the  assets  are  to  be  marshaled 
according  to  the  partnership  rule,  although  the  fund  may  have  been  created  by  the 
separate  creditors  purchasing  some  of  the  partnership  assets,  actually  worthless, 
for  the  purpose  of  creating  it.  (In  re  Marwick,  Davies,  229.)  Where  t£ere  was  a 
joint  estate  to  the  amount  of  £13  it  was  held  that  the  joint  creditors  could  not  re- 
ceive dividends  from  the  separate  estate  until  all  the  separate  creditors  could  be 
paid  in  full,  although  it  did  not  appear  that  after  costs,  any  amount  of  the  £13 
wowld  remain  for  distribution. — Ex  parte  Kennedy,  19  Eng.  Law  and  Eq.,  150. 

. Copartnership  assets  must  be  administered  according  to  the  provisions  of  sec- 
tion 36  of  the  Bankrupt  Act. — In  re  Fiear,  1 B.  R.,  202. 

In  the  case  of  a firm,  if  there  is  any  joint  estate,  each  partner  is  interested  in 
it  and  is  bound  to  set  it  forth  in  his  schedules. — In  re  Jewett,  IB.  R.,  130. 

Dissolution  of  a firm  prior  to  bankruptcy  does  not  dissolve  the  firm  quoad  its 
creditors  if  there  be  assets  of  the  firm.  Same  must  in  such  case  be  administered 
according  to  the  provisions  of  the  Bankrupt  Act. — In  re  Crockett  A Co.,  2 B.  R.,  75. 

3.  Where  there  are  both  individual  and  partnership  creditors  of  a bankrupt, 
but  the  assets  are  individual  only,  though  mainly  consisting  of  goods  purchased  by 
the  bankrupt  from  the  partnership  on  its  dissolution  prior  to  the  bankruptcy,  and 
being  principally  the  same  goods  in  the*  purchase  of  which  the  partnership  debts 
bad  originated.  The  partnership  creditors  will  be  entitled  to  be  paid  pari  passu 
with  the  individual  creditors. — in  re  Jewett,  1 B.  R.,  130. 
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cept  such  as  is  exempted*  under  the  provisions  of  this 
Act,  shall  go  to  the  assignee  as  assets;  but  the  creditors 
of  the  partnership  only  shall  vote  for  the  choice  of  an 
assignee,4  who  shall  keep  separate  accounts  of  the  firm 
property  and  of  each  of  its  members.5  The  proceeds  of 
the  firm  assets,  after  deducting  the  expenses  and  dis- 
bursements of  the  proceedings,  shall  be  appropriated  to 
pay  the  creditors  of  the  copartnership,  and  the  net  proceeds 
of  each  partner’s  estate  to  pay  his  separate  creditors  f and 
f the  assets  of  the  copartnership  shall  not  be  sufficient  to 
pay  the  partnership  debts, 'any  balance  that  may  remain 
of  the  separate  estate  of  any  partner  after  payment  of  his 
separate  liabilities,  shall  be  appropriated  to  the  payment  of 
firm  creditors  ;*  but  if  there  be  any  balance  of  the  joint 
stock  after  payment  of  the  joint  debts,  such  balance  shall 
be  divided  amongst  the  several  partners’  separate  estates* 

M.  4 8.,  a firm  of  country  merchants,  was  dissolved  by  mutual  consent,  and  S. 
took  the  books  and  accounts  to  collect  and  pay  the  firm  debts.  M.  retained  the 
stock  of  goods  and  continued  in  business,  in  the  course  of  which  he  added  and 
mingled  new  stock  with  the  old  so  that  they  were  undistinguishable.  S.  thereafter 
was  adjudged  a bankrupt  upon  his  own  petition,  and  subsequently  M.  was  ad- 
judged a bankrupt  upon  petition  of  creditors,  and  the  whole  stock  in  his  hands 
was  taken  possession  of  and  sold  by  his  assignee  in  bankruptcy.  The  Court  held 
that  such  assets  must  be  regarded  as  belonging  to  his  individual  estate,  and  pri- 
marily liable  to  M.’s  individual  debts  in  full,  before  any  portion  can  be  applied  to 
pay  the  debts  of  M.  & S.  — In  re  Montgomery,  3 B.  It.,  Iu9. 

To  give  a member  of  a firm  title  to  partnership  property,  the  transaction  trans- 
ferring the  same  must  be  bona  fide.  Want  of  faith  in  such  case  is  a presumption  of 
fraud,  which  will  invalidate  the  tide  (in  which  cose  this  property  should  appear  in 
schedules  of  firm  property). — In  re  Byrne,  1 B.  R.,  123. 

4.  Assignee  must  be  chosen  by  the  creditors  of  the  company  only,  and  not  by 
creditors  of  an  individual  member  thereof. — In  re  Phelps,  Caldwell  & Co.,  1 B.  R., 
139. 

In  cases  where  copartners  are  adjudged  bankrupts,  the  partnership  creditors  only 
can  participate  in  the  election  of  assignees.  The  assignees  must  be  elected  by\he 
majority  in  number  and  value  of  the  creditors  who  have  proved  their  debts,  and 
not  by  the  greater  part  of  those  present  and  voting. — hi  re  Scheiffer  «fc  Garrett,  2 B.R. 
179. 

Joint  creditors,  not  partners,  cannot  vote  separately. — In  re  Purvis,  B.  It.  Sup. 
xxxv. 

5.  Separate  aocounts  are  to  be  kept  by  the  assignee. — U.  S.  Bank.  Act,  sec.  14. 

6.  When  there  is  a joint  fund,  the  joint  creditors  take  it,  and  when  there  is  a 
separate  fund  the  separate  creditors  take  it;  and  the  27th  section  merely  provides 
that  when  the  creditors  who  are  entitled  to  share  in  the  distribution  have  been 
determined,  they  shall  take  pro  rata , — In  re  Byrne,  1 B.  R.,  123. 

The  assets  of  the  separate  estates  of  the  bankrupts  must«be  divided  according 
to  the  provisions  of  the  36th  section  of  the  Bankrupt  Act.— In  re  Frear,  1 B.B.,  201. 
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according  to  the  interest  of  the  respective  partners  in  the 
copartnership  prior  to  the  commencement  of  bankruptcy 
proceedings  ; and  the  sum  thus  divided  among  the  separate 
estates  shall  be  appropriated  to  the  payment  of  the  part- 
ners’ separate  debts.7 

When  petitions  are  filed  in  different  districts  for  the 
adjudication  of  a copartnership,  the  members  of  which  do 
not  all  reside  in  the  same  district/the  court  in  which  the 
petition  is  first  filed  shall  have  exclusive  jurisdiction  over 
the  proceedings.8 

7.  Partnership  assets  must  be  administered  according  to  sec.  36  of  Bankrupt 
Act  -In  re  Frear,  1 B.  R.  201. 

Where  one  who  was  a member  of  a late  firm  files  his  individual  petition  in 
bankruptcy,  all  his  creditors  can  prove  their  claims  whether  individual  or  partner- 
ship.—in  re  Frear,  1 B.  R.  201. 

The  discharge  of  the  petitioner  would  not  in  any  way  affect  the  claim  of  the 
creditor  against  the  members  of  the  copartnership,  their  claim  against  the  others 
w ould  remain  the  same;  but  should  there  be  any  money  paid  upon  their  claim,  and 
the  amount  so  paid  would  reduce  the  amount  due  upon  the  debt*  the  bankrupt 
would  he  discharged  from  the  debt.  It  operates  the  same  as  the  death  of  a bank- 
rupt with  no  estate — In  re  Frear,  1 B.  R.  201. 

Where  a member  of  an  existing  firm  has  filed  an  individual  petition  in  bank- 
ruptcy w here  there  are  firm  debts  and  firm  assets,  the  firm  must  be  declared  bank- 
rupt before  a member  thereof  can  be  discharged  from  its  liabilities.  This  applies 
only  to  copartnerships  actually  existing,  or  where  there  ore  assets  belonging  to 
the  firm.  — In  re  Winkens.  2 B.  R.  113. 

Where  a firm  is  insolvent,  it  is  an  act  of  bankmptev  for  a member  thereof  to 
suffer  its  property  to  be  taken  on  legal  process,  with  intent  to  give  a preference  to 
a creditor  of  the  firm.-  In  re  Black  and  Beoor,  1 B.  R.  81. 

Where  one  member  of  a firm  petitions  to  have  firm  adjudged  bankrupt,  and 
petition  was  resisted  by  other  members  on  the  grounds  of  previous  dissolution  and 
want  of  firm  assets,  petition  as  to  firm  was  denied. — In  re  Hartough,  3 B.  R.  107. 

A firm  w'hich  is  insolvent  giving  warrant  to  confess  judgment,  commits  an  act 
of  bankruptcy,  on  which  they  may  be  adjudicated. — In  re  Campbell,  3 B.  R.  124. 

The  principle  of  law  is.  that  partnership  assets  must  be  first  applied  to  the 
debts  of  the  partnership.  The  partnership  property  is  a fund  appropriated  by 
law  to  the  payment  of  tne  partnership  debts. — In  re  Webb  & Johnson,  2 B.  It.  183. 

8.  In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the  debtor 
has  his  domicil ; and  such  petition  may  be  amended  by  inserting  an  allegation  of 
an  act  of  bankruptcy  comimtted  at  an  earlier  date  than  that  first  alleged,  if  such 
earlier  act  is  charged  in  either  of  the  other  petitions;  and  in  case  of  two  or  more 
petitions  against  the  same  firm  in  different  courts,  each  hAviDg  jurisdiction  over 
the  case,  the  petition  first  filed  shall  be  first  heard,  and  may  be  amended  by  the 
insertion  of  an  allegation  of  an  earlier  act  of  bankruptcy  than  that  first  alleged,  if 
such  earlier  act  is  charged  in  either  of  the  oth<}r  petitions;  and  in  either  case,  the 
proceedings  upon  the  other  petitions  may  be  stayed  until  an  adjudication  is  made 
upon  the  petition  first  heard;  and  the  Court  which  makes  the  first  adjudication  of 
bankruptcy  sliall  retain  jurisdiction  over  all  proceedings  therein  until  the  same 
shall  be  closed.  In  case  two  or  more  petitions  for  adjudication  of  bankruptcy 
shall  be  filed  in  different  districts  by  different  memlnrs  of  the  same  copartnership 
for  an  adjudication  of  the  bankruptcy  of  said  copartnership,  the  Court  in  which 
the  petition  is  first  filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over 


Digitized  by  Google 


58 


GAZZAMS  TREATISE  OS 


If  all  of  the  members  of  a firm  do  not  join  in  the  peti- 
tion, those  who  do  not  petition  are  entitled  to  notice  of  the 
filing  in  like  manner  as  if  the  proceedings  were  involun- 
tary, unless  they  have  given  their  consent  to  the  filing  of 
the  petition.'  . * 

Rule  XVIII.  of  the  Supreme  Court  of  the  United 
States  in  its  General  Orders  in  Bankruptcy,  provides  : “ In 
case  one  or  more  members  of  a copartnership  refuse  to  join 
in  a petition  to  have  the  firm  declared  bankrupt,  the  par- 
ties refusing  shall  be  entitled  to  resist  the  prayer  of  the 
petition  in  the  same  manner  as  if  the  petition  had  been 
filed  by  a creditor  of  the  partnership,  and  notice  of  the 
filing  of  the  petition  shall  be  given  to  him  in  the  same 
manner  as  provided  by  law  and  by  these  rules  in  the  case  of 
a debtor  petitioned  against ; and  he  shall  have  the  right  to 
appear  at  the  time  fixed  by  the  court  for  the  hearing  of.the 
petition,  and  to  make  proof,  if  he  can,  that  the  copartnership 
is  not  insolvent,  or  has  not  committed  an  act  of  bankrupt- 
cy, and  to  take  all  other  defenses  which  any  debtor  pro- 
ceeded against  is  entitled  to  take  by  the  provisions  of  the 
Act ; and  in  case  an  adjudication  of  bankruptcy  is  made 
upon  the  petition,  such  copartner  shall  be  required  to  fur- 
nish to  the  marshal,  as  messenger,  a schedule  of  his  debts 
and  an  inventory  of  his  property,  in  the  same  manner  as 
is  required  by  the  Act  in  cases  of  debtors  against  whom 
adjudication  of  bankruptcy  shall  be  made.” 

Unless  there  are  partnership  assets  a firm  cannot  be 
declared  bankrupt  after  it  has  been  duly  dissolved.10 

all  proceedings  in  snch  bankruptcy  nntil  tbe  same  shall  be  closed;  and  if  such 
petitions  shall  be  hied  in  the  same  district,  action  Rhall  be  first  had  upon  the  one 
first  filed.  — Gen.  Orders,  Supreme  Court  U.  S.,  rule  XVL 

9.  Where  members  of  a copartnership  are  bankrupts  jointly  and  individually, 
all  must  join  or  be  brought  in  by  notice  and  proceedings  under  General  Order, 
No.  18. — in  re  Prankard,  1 B.  R.  61. 

10.  “The  3Gth  section  of  the  Bankruptcy  Act  provides  that  two  or  more  per- 
sons, who  are  partners  in  trade,  mav  be  adjudged  bankrupt  on  the  petition  of  the 
partners,  or  any  one  of  them.  The  language  of  the  14th  section  of  the  Bankruptcy  . 
Act  of  1841,  in  this  particular,  was  substantially  the  same  as  is  that  of  the  3Gth 
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section  of  the  present  act  Such  language  can  only  apply  to  a subsisting  copart- 
nership (in  re  Hartz,  1 N.  Y.  Legal  Observer,  39).  But  a mere  formal  dissolution 
of  the  copartnership  bo  long  aw  there  are  partnership  debts  and  partnership  assets 
existing,  the  partners  being  joint  debtors  and  the  assets  being  joint  property,  will 
not  prevent  the  operation  of  the  act  upon  the  partners  either  iD  a voluntary  or  an 
involuntary  case.  This  has  been  so  held  under  a provision  of  the  Massachusetts 
Insolvent  Law,  similar  in  language  to  that  found  in  the  36th  section  of  the  present 
Bankrupt  Act  (McDaniel  v.  King,  6 Cushing,  469,  476).  Where  there  are  assets 
as  well  as  debts  of  the  copartnership  remaining,  the  copartnership  may  properly  be 
considered  as  subsisting  quoad  its  creditors  and  for  the  purpose  of  applying  its 
joint  stock  and  property  to  the  payment  of  its  creditors.  There  is  every  reason 
for  such  a construction  of  the  act,  and  no  reason  for  a different  one." — In  re 
Crockett,  et  al „ 2 B.  R.  75. 

“It  is  undoubtedly  a rule  in  equity  that  where  there  are  individual  creditors 
and  partnership  creditors,  and  individual  assets  and  partnership  assets,  the  indi- 
vidual creditors  must  resort  to  the  individual  assets,  and  the  joint  creditors  to  the 
partnership  assets,  and  it  is  not  denied  that  this  rule  is  applicable  in  bankruptcy. 
But  how  stands  the  rule  when  there  are  separate  and  joint  creditors,  but  no  joint 
or  partnership  assets,  all  the  assets  beinc^lhosa  of  the  bankrupt?  There  are  ex- 
emptions upon  this  subject ; Story  on  378,  says  : ‘ These  exceptions  allow  a 

joint  creditor  to  shore  pari  passu  with  the  separate  creditors  in  every  case  to  which 
they  are  applicable.  They  are  of  three  sorts  : (1.)  When  the  joint  creditor  is  the 
petitioner  tor  a separate  commission  against  thd  bankrupt  partner.  (2.)  Where 
there  is  uo  joint  estate  and  nd  living  solvent  partner.  (3. ) Where  there  are  no  sep- 
arate debts.’  The  rule  then  is  that  ' where  there  is  no  joint  estate  and  no  living 
solvent  partner,’  the  joint  creditors  shall  share  equally  with  the  separate  creditors. 
*••••••  ‘Equity  alone  can  restrain  the  joint  creditors  from  receiv- 
ing their  full  dividend  until  the  joint  effects  are  exhausted.”  (See  James  on  Bank- 
ru  toy.  91.) 

“ I am  of  the  opinion,  in  the  present  state  of  the  proofs,  that  the  joint  credi- 
tors Rliould  be  paid  piri  passu  with*the  individual  creditors.’’— In  re  Jewett,  1 B. 
B.  130. 

Where  a partnership  has  been  dissolved,  and  one  of  the  copartners  purchases 
all  of  the  assets  of  the  firm,  and  agrees  to  pay  all  of  the  debts ; and  both  partners 
subsequently  become  bankrupt  and  are  individually  put  into  bankruptcy,  mo  that 
there  is  no  solvent,  partner,  and  no  firm  property  ; under  the  United  States  Bank- 
rupt Act  of  1867.  the  creditors  of  the  firm,  as  well  as  the  individual  creditors  of 
the  purtner  who  assumed  to  pay  the  firm  debts,  were  entitled  to  shore  pari  passu 
in  the  estate  of  such  partner.— In  re  Downing,  3 B.  R.  182.  m 

So  long  as  joint  aebts  of  a firm  remain  outstanding  and  unsettled,  proceedings 
in  bankruptcy,  whether  voluntary,  or  involuntary,  may  be  joint,  although  the 
partnership  may  have  been  dissolved.  — Williams  v.  Will!ams , 3 B.  R.  74; 
McDaniel  v.  King,  5 Cush  , 469  ; in  re  Crockett,  et  al,  2 B.  R.,  75. 

5.,  a copartner,  agreed  with  another  copartner,  who  retired  for  a consideration, 
to  dissolve  the  partnership,  except  only  so  far  as  necessary  to  cbntinue  same  for 
liquidating  its  business,  and  to  apply  the  proceeds  of  its  property  in  payment  of 
the  partnership  debts,  and  thereafter,  8.,  having  made  a special  assignment  for 
t.'e  benefit  of  the  firm  and  other  creditors,  he  was  adjudicated  a bankrupt  indi- 
vidually on  petition  of  a creditor.  The  assignee  in  bankruptcy  petitioned  to  have 
said  assignment  set  aside  and  the  assignee  under  it  account  for  the  proceeds,  part 
of  which  he  paid  to  judgment  creditors  under  decree  of  court.  The  court  decided 
that  the  assignee  in  bankruptcy  of  the  individual  partner  had  no  title  to  call  upon 
the  other  assignee  or  any  one  else  to  account  for  partnership  property  transferred 
by  the  retiring  partner,  and  subsequently  assigned,  therefore  his  petition  must  be 
dismissed.  To  reach  the  partnership  property  through  the  Bankruptcy  Court,  all 
the  copartners  must  first  be  adjudicated  bankrupt  — in  re  Shepard,  3 B.  R.  42. 

8.,  a member  of  a copartnership  whkh  had  been  dissolved,  filed  a petition  in 
involuntary  bankruptcy  against  W.,  tho  other  member,  stating  that  there  had  been 
no  settlement  between  them,  and  claiming  that  the  alleged  bankrupt  wras  indebted 
to  the  petitioner,  by  reason  of  the  partnership  transactions,  for  assets  and  money 
of  the  partnership  that  had  come  to  the  said  W.  over  and  above  his  shore  thereof 
and  otherwise  in  the  sum  of  $7,000.  The  court  decided  that  S.  was  not  entitled 
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to  an  adjudication  of  bankrupt  jy  against  W.  upon  the  facta  and,  further,  that  8. 
was  not  entitled  to  prove  a debt  against  \V.  in  respect  to  bonds  and  mortgages 
given  by  himself  aud  W.  jointly.  - ikgsby  v.  Willis,  3 b R 51. 

A firm  dissolved  with  a written  agreement  that  one  member  should  assume 
and  pay  its  obligations,  including  outstanding  commercial  paper.  Payment  there- 
of was  suspended  aud  not  resumed  within  fourteen  days.  The  court  decided  that 
the  fact  that  this  partnership  had  been  dissolved  could  make  no  difference  with 
the  liability  of  the  retired  partner  who  could  have  prevented  bankruptcy  by  paying 
the  indebtedness  and  compelling  his  late  partner  to  reimburse  him  under  tne  agree- 
ment of  dissolution  ; hence  an  adjudication  was  granted  — In  re  Weikert  & Parker, 
3 B.  R.  5. 


a A firm,  originally  composed  of  three  members  was  dissolved  by  the  with- 
drawal of  one.  The  two  remaining  members  constituting  a new  firm,  subsequent- 
ly filed  their  petition  in  bankruptcy.  The  Court  declared  that  it  had  jurisdiction 
of  the  petition  of  the  two  parties,  as  they  constituted  the  firm  at  the  time  of  filing 
of  the  petition. — In  rc  Mitchell,  ei  aL  3 B.  R.  111. 

b When  there  are  not  sufficient  individual  assets,  assignees  cannot  refuse  to 
set  aside  exempt  property  out  of  the  joint  assets  of  the  firm. — in  re  Rupp,  4 B.  R. 
25. 

c The  note  of  a firm  made  to  the  order  of  one  of  them  for  his  contribution  to 
capital  stock,  and  by  him  endorsed  over  to  his  wife,  is  not  an  evidence  of  debt 
against  the  firm,  but  against  the  husband  only  ; hence  she  can  only  participate  in 
the  dividends  of  his  individual  estate.—  In  re  Frost  et  aL,  3 B.  R.  180. 

d A married  woman  cannot  prove  against  the  estate  of  a bankrupt  firm  of 
which  her  husband  was  a member,  the  amount  of  a promissory  note  given  by  the 
firm  to  the  husband  for  his  contribution  to  capital  stock,  the  money  having  been 
furnished  by  the  wife,  and  the  note  transferred  to  her  as  security  therefor ; such 
note  being  an  evidence  of  debt  against  the  husband  only,  aud  provable  against  his 
estate  alone. — In  re  Frost,  el  aL,  3 B.  R.  180. 

e Where  a partnership  has  been  dissolved  and  one  of  the  copartners  purchases 
all  of  the  assets  of  the  firm  and  agrees  to  pay  all  of  the  debts,  aud  both  partners 
subsequently  become  bankrupt,  under  the  United  States  Bankrupt  Act  of  1867  ; 
the  creditors  of  the  firm,  as  well  as  the  individual  creditors  of  the  partner,  who 
assumed  to  pay  the  firm  debts,  are  entitled  to  share  pari  passu  in  the  estate  of 
such  partner.  9hder  section  36,  assets  are  to  be  marshalled  between  the  firm  and 
separate  creditors  only  where  there  are  firm  and  separate  assets,  and  proceedings 
are  instituted  against  the  firm  and  the  individual  members  as  therein  provided. — 
In  re  Downing,  3 B.  R.  182. 

When  the  bankrupt  had  in  contemplation  the  filing  of  his  petition  in  bank- 
ruptcy at  the  time  he  accepted  the  transfer  of  the  partnership  property  the  assign- 
ment is  void  as  to  the  joint  creditors  of  the  firm  of  w’hich  he  was  a member,  there- 
fore the  proceeds  arising  from  a sale  by  the  assignee  are  to  be  returned  os  joint 
estate.— 7n  rt  Byrne,  1 B.  R.  123  ; in  re  Jewett,  IB.  R.  131. 

/ Where  one  partner,  residing  in  New  York  City,  petitioned  individually,  and 
was  adjudged  bankrupt,  and  two  other  partners,  residing  in  Cincinnati,  Ohio, 
petitioned  as  copartners  to  be  allowed  to  join  in  the  application  of  the  first,  and  file 
their  petitions  in  the  same  district,  the  court  decided  that  it  had  no  jurisdiction  to 
grant  the  prayer  of  the  lost  petitioners,  as  the  siDgle  partner  had  petitioned  as  on 
individual  debtor  for  an  individual  discharge. — In  re  Bovlan,  B.  R.  Sup.  l. 

Under  section  36  of  the  United  States  Bankrupt  Act  of  1867,  where  the  part- 
ners reside  in  different  districts,  the  court  which  first  obtains  jurisdiction  over  the 
subject  matter  of  the  petition,  aud  over  the  person  of  the  petitioner,  shall  have  ex- 
clusive jurisdiction  over  the  case,  and  over  all  the  copartners,  if  the  non  petition- 
ing copartners  be  brought  in  by  appropriate  process. — In  re  Penn,  d aL,  3 C.  L. 
N.  225  : a.  c.  5 B.  R.  30. 

The  bankruptcy  of  a copartner  does  not  necessarily  dissolve  the  copartnership 
of  which  he  may  be  a member,  if  there  are  debts  due  by  that  copartnership,  even 
though  it  does  uot  appear  that  there  are  assets.  —In  re  Pooke  Si  Steere,  5 B.  R. 
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CHAPTER  IY. 

FRAUDULENT  PREFERENCES. 

0 

Section  35  provides:  “That  if.  any  person  being  in- 
solvent, or  in  contemplation  of  insolvency,1  within  four 


1.  Where  an  insolvent  debtor,  knowing  himself  to  be  such,  but  not  contemplating 
bankruptcy,  pays  one  creditor  in  full,  there  is  no  conclusive  presumption  that  ho 
has  given  a fraudulent  preference  within  the  meaning  of  section  29  of  the  United 
States  Bankrupt  Act  of  1867,  so  as  to  preveut  his  discharge,  although  such  pay- 
ment may  be  an  act  of  bankruptcy  within  the  meaning  of  section  thirty-nine  of 
said  act.— 7a  re  Locke,  2 B.  B.  123. 

Where  a petition  averred  that  acts  were  committed  by  bankrupt  in  contemplation 
of  bankruptcy  and  insolvency,  and  evidence  of  insolvency  only  was  given,  the  peti- 
tion should  be  amended  by  striking  out  tho  words  “in  contemplation  of  bankrupt- 
cy.”— In  re  Hanghton,  1 B.  R.  121. 

Where  a firm  was  insolvent  and  had  reason  to  believe  that  they  could  not  pay 
their  debts  in  the  ordinary  course  of  business,  at  the  time  of  giving  a warrant  of 
attorney  authorizing  a confession  of  judgment,  the  Court  decided  that  the  giving 
of  snch  note  operated  as  a preference.—  Campbell  d al.  v.  The  Trader's  National 
Bank  of  Chicago,  el  al.  3 B.  E.  124. 

An  insolvent  trader,  aware  of  bis  condition,  made  an  assignment  to  his  credi- 
tors of  all  his  *property  for  their  benefit,  and  ten  minutes  afterwards  filed  a 
petition  in  bankruptcy.  The  Court  decided  that  the  trader  made  .such  assign- 
ment with  intent  to  cfelayand  hinder  creditors,  and  in  contemplation  of  becoming 
bankrupt,  and  that  the  assignment  was  not  valid.  — In  re  Goldschmidt,  3 B.  R.  41. 

* * A solvent  man  is  one  that  is  aide  to  pay  all  his  debts  in  full,  at  once  or  as 
they  become  due.  Insolvency  is  merely  the  opposite  of  solvency  ; n man  who  is 
unable  to  pay  his  debta  out  of  his  own  means,  or  whose  debts  cannot  be  collected 
out  of  such  means  by  legal  process  is  insolvent ; and  this,  although  it  may  be 
morally  certain  that  with  indulgence  from  his  creditors  in  point  of  time,  he  may 
be  ultimately  able  to  satisfy  his  engagements  in  ftilL  The  term  insolvency  imports 
a present  inability  to  pay.  The  probable  or  improbable  future  condition  of  the 
party  in  this  respect  does  not  afreet  the  qnestion.  If  a man's  debts  cannot  be 
made  in  full  out  ot  his  property  by  levy  and  sale  on  execution,  he  is  insolvent 
within  the  primary  and  ordinary  meaning  of  the  word,  and  particularly  in  the 
sense  in  which  the  word  is  used  in  the  bankrupt  act.”—  Bumrl  on  Assignments, 
38,  41 ; 4 Hill,  652 ; 13  How.,  67  ; 1 B.  R.  146  ; 2 ibid,  131 ; 3 ibid,  95. 

It  is  necessary  that  where  a petitioner  alleges  that  his  debtor  commits  an  act 
when  insolvent  or  in  contemplation  of  insolvency,  that  he  shall  specifically  set 
forth  the  same,  together  with  proof  of  such  state  of  insolvency  or  of  sundry  cir- 
cumstances sufficient  to  show  a contemplation  of  insolvency.— In  re  Craft,  1 B.  R. 
89. 

The  provisions  of  Statutes  of  1838,  c.  163,  §19,  respecting  proceedings  against 
a debtor  on  the  application  of  a creditor,  cannot  be  enforced  against  a debtor  who 
is  not  a resident  in  the  commonwealth  when  such  application  is  made. — Clafiin  v. 
Beach,  4 Mete.  Moss.,  392. 
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months*  before  the  filing  of  the  petition  by  or  against 
him,  with  a view  to  give  a preference*  to  any  creditor 
or  person  having  a claim  against  him,  or  who  is  under 


Where  a bankrupt,  being  insolvent,  commits  an  act  declared  an  act  of  bank- 

Xy,  he  does  so  “in  contemplation  of  bankruptcy.” — In  re  Abraham  Gold- 
idt,  3 B.  R.,  41. 

2.  An  insolvent  debtor  commits  an  “ act  of  bankruptcy  by  confessing  jncfg- 
ment  in  fevor  of  one  of  his  creditors,  and  suffering  his  property  to  be  taken  on 
execution,  and  creates  a preference  by  so  doing,  as  contemplated  by  the  3oth  sec- 
tion of  the  bankrupt  act — Jn  re  Asa  \V.  Craft,  IB.  R.,  89. 

Ev^y  person  in  failing  circumstances  giving  a preference,  is  presumed  to  in- 
tend the  same,  and  thereby  commits  an  act  of  bankruptcy,  whtcn  renders  such 
preference  void. — In  re  Drummond,  1 B.  R.,  10. 

Merchants  not  able  to  pay  all  of  their  debts  in  the  usual  and  ordinary  course 
of  buBinesB,  as  persons  carrying  on  trade  usually  t do,  are  insolvent  within  the 
meaning  of  the  bankruptcy  statute,  and  assignments  of  goods  to  creditors  in  such 
case  constitute  fraudulent  preferences. — In  re  Lewis  & Rosen  ham,  2 B.  R.,  145. 

Where  a bankrupt  transfers  his  stock  and  book  accounts  in  satisfaction  of  a 
pre-existing  debt  to  a creditor  who  threatened  to  attach  his  stock  and  break  up  his 
business,  such  a conveyance  is  a preference  under  the  bankrupt  law,  though  made 
under  pressure. — In  re  Batchelder,  3 B.  R.,  37. 

Payment  by  a bankrupt  of  his  attorney  is  not  such  a preference  as  the  law 
contemplates. — In  re  Sidle,  2 B.  R.,  77. 

When  a creditor  who  has  reasonable  cause  to  believe  his  debtor  insolvent,  pur- 
chases goods  of  him,  and  such  debtor  makes  the  sale  with  a view  of  giving  a pre- 
ference, the  transaction  is  void,  and  the  assignee  in  bankruptcy  of  such  insolvent 
may  recover  the  value  of  the  goods  from  such  creditor.  The  sale  cannot  be  declared 
void  unless  the  purchaser  hud  reasonable  cause  to  believe  the  seller  to  have  been 
insolvent  when  be  made  the  sale,  and  reasonable  cause  means  a state  of  facts  which 
would  put  a prudent  man  upon  inquiry  as  to  the  condition  of  the  person  from 
whom  he  purchases. — In  re  McDonough,  3 B.  R.,  63. 

Held  that  when  a firm  was  insolvent,  and  at  the  time  of  giving  a warrant  of 
attorney  authorizing  a confession  of  judgment,  had  reason  to  believe  that  they 
could  not  pay  their  debts  in  the  ordinary  course  of  business,  that  the  giving  of  a 
note  and  power  of  attorney  to  confess  a judgment  operated  as  a preference. 

That  it  is  to  no  purpose  that  a man  says  when  he  is  insolvent  and  signs  a note 
and  warrant  of  attorney,  and  gives  it  to  his  creditor,  the  effect  of  which  is  to  enable 
that  creditor  to  enter  up  judgment  and  levy  on  his  property,  that  he  did  not  intend 
to  give  a preference. — Campbell  v.  The  Traders  National  fiank  of  Chicago  et  al.t  3 
B.  R.,  124. 

A trader,  being  insolvent,  gave  his  promissory  notes  to  a creditor  for  balance 
due,  with  warrants  of  attorney  to  confess  judgment  thereon,  and  separate  judg- 
ments on  each  note  were  entered  upon  and  execution  issued,  and  the  goods  levied 
upon  by  the  Sheriff.  While  in  the  Sheriffs  hands  a constable  also  levied  thereon 
on  executions  issued  upon  judgments  rendered  by  a Justice  of  tbe  Peace,  upon  two 
promissory  notes  of  tbe  debtor,  given  prior  to  insolvency  to  two  separate  creditors, 
and  was  held  by  l^ie  Court  that  the  giving  of  the  first  notes  constituted  a prefer- 
ence of  creditor  in  fraud  of  the  Act.  Aliler,  as  to  the  other  notes. — Haughey  v. 
AWin , 2 B.  R , 129. 

W’heTe  execution  was  issued  upon  a fictitious  judgment  obtained  against  the 
debtor  prior  to  passage  of  the  bankrupt  act,  and  a levy  made  thereon  subsequent 
to  the  passage  of  said  act,  the  Court  held  that  the  debtor  had  procured  or  suffered 
his  property  to  be  taken  by  legal  process,  and  had  transferred  hia  property  with 
intent  to  delay,  hinder  and  defraud  his  creditors,  and  had  thereby  committed  acta 
of  bankruptcy.— In  re  Schick,  B.  R.  Sup.  xxxviii. 

Where  a debtor  know-s  himself  to  be  insolvent,  and  suffers  his  property  to  t* 
taken  on  legal  process,  with  intent  to  prefer  one  of  his  creditors,  ana  to  defeat  the 
•peration  ol  the  bankrupt  act,  some  is  such  an  act  or  series  of  acta,  as  is  contcm- 
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any  liability  for  him,  procures  any  part  of  his  property 
to  be  attached,  sequestered  or  seized  on  execution*  or 
makes  any  payment,4  pledge,  assignment,®  transfer  or 


plated  by  the  bankrupt  law. — Avery  v.  Johann,  3 B.  R.,  36  ; s.a  1 Chic.  L.  News, 
§61;  Qarlinghouse  v.  Hickey,  2 B.  U.,  150;  b.c.  1 Cbic.  L.  News,  145;  In  re  Wells, 
34B.  R.,  95 ; Randall  A Sutherland,  3 B.  R.  4;  s.  c.  1 Chic.  L.  News,  209. 

Where  a firm  is  insolvent  or  its  affairs  are  such  that  it  may  be  deemed  contem- 
plating insolvency,  and  it  Buffers  its  property  to  be  taken  in  a manner  that  neces- 
sarily results  in  giving  a preference  to  one  or  morj  qf  its  creditors,  it  is  presumed 
to  have  intended  such  a preference  in  judgment  of  law,  and  to  have  committed 
an  act  of  bankruptcy. — In  re  Dibblee,  2 B.  Ik,  185. 

It  is  the  duty  of  one  who  is  insolvent  to  apply  to  the  bankrupt  court  in  his 
own  behalf,  and  if  he  does  not,  and  some  of  his  creditors  take  his  property  under 
legal  process,  he  may  be  held  to  have  suffered  his  property  to  bo  taken,  and  may 
be  adjudged  a bankrupt  at  the  instance  of  creditors  whose  claims  have  not  been 
provided  for. — In  re  Wells,  3 B.  R.,  95. 

3.  Giving  a note  to  ono  of  debtor’s  creditors  and  cansing  the  same  to  be  sued 
for  the  purpose  of  hindering  or  delaying  another  creditor,  will,  if  there  are  other 
creditors,  be  construed  as  intended  to  hinder  and  delay  them.  Such  an  act  in  its 
immediate  results  would  be  to  give  the  favored  creditor  a control  of  the  debtor's 
property,  which  is  decidedly  in  fraud  of  the  bankrupt  act.—  In  re  Williams  & Wil- 
liams, 3 B.  R.  74. 

4.  Where  the  debtor  being  insolvent  paid  a freight  debt  in  full  by  procuring 
an  order  from  the  railroad  for  and  furnishing  lumber,  it  was  held  that  the  payment 
was  a preference  of  a creditor,  and  an  act  of  bankruptcy. — Farrin  v.  Crawford , el 
aL,  2B.R.  181. 

Where  an  insolvent  or  bankrupt  firm  pays  a fiduciary  debt,  (viz.  one  contracted 
as  agent  or  in  trust),  such  payment  is  as  much  an  act  of  bankruptcy  as  a debt 
made  bv  a debtor  in  the  ordinary  course  of  his  business. — In  re  Dibblee  et  aL, 
2 B.  R 185. 

The  fact  that  the  creditor  may  have  a different  redress  does  not  change  the 
bankrupt’s  act  in  making  the  payment— Ed. 

5.  An  assignment  for  the  benefit  of  creditors  made  twelve  months  prior  to 
filing  of  bankrupt’s  petition,  is  good  against  assignee  in  bankruptcy. — In  re  Ar- 
ledge,  1 B.  R 195. 

Any  assignment  which,  when  subjected  to  scrutiny,  presents  a badge  of  fraud 
'•that  attaches  itself  in  the  light  of  extraneous  circumstances,"  will  not  be  valid, 
“and  the  ann  of  the  bankrupt  law  will  sweep  it  away. Farrin  v.  Cratc/O'd  et  at, 
2 B.  R.  lbl. 

An  assignment  by.  an  insolvent  of  all  his  property  for  the  benefit  of  preferred 
creditors,  is  an  act  of  bankruptcy.  Where  proj>erty  of  an  insolvent  was  assigned 
to  creditors  with  fraudulent  preference,  it  was  decided  in  an  action  brought  by 
assignee  in  bankruptcy  to  recover  said  property,  that  the  value  of  property  exempt 
from  execution  must  be  deducted,  and  judgment  entered  up  for  remainder. — Grow, 
Ballard  A HaU,  2 B.  R.  69. 

The  statute  provides  that  if  any  debtor,  being  insolvent,  or  in  contemplation 
of  insolvency,  makes  any  conveyance  or  transfer  of  property  or  money,  or  suffers 
his  property  to  be  taken  on  legal  process,  with  intent  to  give  a preference  to  one  or 
more  of  his  creditors,  or  with  intent,  by  such  disposition  of  his  property,  to  defeat 
or  delay  the  operation  of  the  Act,  he  commits  an  act  of  bankruptcy,  for  which  the 
Court  may  take  his  property  and  treat  him  as  a bankrupt — In  re  Dibblee,  2 B.  It 
185. 

When  an  assignment  was  made  by  bankrupt  of  lands  in  Florida  for  the  bene- 
fit of  such  of  his  creditors  only  as  should  sign  a compromise  agreement,  it  waa 
held  void  as  against  assignee  in  bankruptcy.— in  re  Broome,  3 B.  R.  113. 
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conveyance*  of  any  part  of  his  property,  either  directly  or 
indirectly,  absolutely  or  conditionally — the  person  re- 
ceiving such  payment,  pledge,  assignment,  transfer  or 
conveyance,  or  to  be  benefitted  thereby,  or  by  such  at- 
tachment, having  reasonable  cause"  to  believe  such 
person  is  insolvent,  and  that  such  attachment,  payment, 
pledge,  assignment  or  conveyance  is  made  in  fraud  of  the 
provisions  of  this  Act — the  same  shall  be  void,  and  the 
assignee  may  recover  the  property  or  the  value  of  it 
from  the  person  so  receiving  it  or  so  to  be  benefitted;7 


6.  Whore  a husband  conveys  to  his  wife  property  which  forms  part  of  his  ap- 
parent capital,  after  he  became  insolvent,  such  conveyance  cannot  be  sustained. — 
In  re  Adams,  3 B.  R.  139. 

Where  defendants,  machinists,  executed  chattel  mortgages  of  tools,  goods, 
Ac.,  to  secure  the  payment  of  certain  debts  due  creditors,  and  suspended  * arment 
shortly  after,  the  Court  decided  that  an  order  adjudicating  them  bankrupt  should 
issue.  —In  re  Rogers  and  Coryell,  2 B.  R.  129. 

Fraudulent  conveyances,  although  made  more  than  six  months  prior  to  filing 
of  petition  in  bankruptcy,  and  even  prior  to  the  passage  of  the  bankrupt  act,  if 
made  with  fraudulent  intent  and  without  valuable  consideration,  are  void  as  against  the 
bankrupt's  assignee,  notwithstanding  the  bankrupt  may  have  been  barred  from  a 
recovery  of  such  property,  because  the  conveyance  was  valid  between  the  parties 
to  it  —Bradshaw  v.  Klein,  et  al.  .IKK  146 

7.  Where  an  attachment  issued  against  the  bankrupt’s  property,  and  a levy 
was  made  thereon,  such  property  being  an  inlerest  in  a copartnership,  the  attach- 
ment, if  made  within  six  months,  would  be  set  aside,  and  the  assignee  be  entitled 
to  the  effects,  “be  they  partnership  or  otherwise.”  —In  re  Frear,  1 13.  R.,  202. 

Where  a bill  of  sale  covering  a lot  of  coal  and  book  accounts  was  executed  to 
enable  a creditor  to  take  possession  of  the  property  at  any  time  he  chose,  in  order 
to  protect  himself  for  advances  made,  credit  entered,  and  liabilities  incurred  by 
the  person  to  whom  such  bill  of  sale  was  made,  the  same  having  been,  in  pursu- 
ance of  an  agreement  entered  into  previous  to  the  passage  of  the  bankrupt  act, 
and  the  prim « facie  case  against  him  (see  35th  section  of  Bankrupt  Act)  having 
been  overcome  by  proof,  the  assignee  cannot  recover  the  property  nor  its  proceeds, 
— In  re  Treadwell,  2 B.  R.  101. 

A party  being  insolvent,  sold  and  transferred  to  a creditor,  with  knowledge  of 
the  fact,  all  of  his  real  and  personal  property,  on  which  the  Court  decided  that  the 
sale  was  in  fraud  of  the  Act,  and  assignee  could  maintain  action  of  trover  to  recover 
the  value  of  the  personal  property. — Foster  v.  Haclcley  cfc  Sons,  2 B.  R.  131. 

“It  iH  a well  established  doctrine  that  (except  in  cases  of  fraud),  assignees  in 
bankruptcy  take  only  such  rights  and  interests  as  the  bankrupt  himself  had,  and 
could  himself  claim  and  assert  at  the  time  of  his  bankruptcy. — Mitchell  v.  Winstow, 
et  al.,  2 Story’s  C.  B.  Reports,  631. 

Assignees  of  bankrupts,  although  trustees  for  the  creditors,  stand  in  the  place 
of  the  bankrupt  and  can  only  take  in  such  manner  as  he  could. — Brown  v. 
Heathcoale , 1 Atkin’s  Rep.  160-62. 

Where  an  insolvent  in  contemplation  of  bankruptcy  with  intent  to  defraud  his 
creditors,  transfers  stock  and  goods  belonging  to  him,  to  parties  knowing  his  de- 
sign, and  aware  of  his  insolvency,  the  assignee  will  be  sustained  in  a petition 
praying  for  the  dolivery  to  him  of  the  property,  and  payment  to  him  of  the  pro- 
ceeds of  any  part  thereof  which  has  been  sold.—  Bill  v.  Beckwith,  2 B.  It.  82. 
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and  if  any  person  being  insolvent,  or  in  contemplation 
of  insolvency  or  bankruptcy,  within  six  months  before 
the  filing  of  the  petition  by  or  against  him,  makes  any 
payment,  sale,  assignment,  transfer,  conveyance  or  other 
disposition  of  any  part  of  his  property  to  any  person 
who  then  has  reasonable  cause8  to  believe  him  to  be  in- 
solvent, or  to  be  acting  in  contemplation  of  insolvency, 
and  that  such  payment,  sale,  assignment,  transfer  or 
other  conveyance  is  made  with  a view  to  prevent  his 
property  from  coming  to  his  Assignee  in  bankruptcy,  or 
to  prevent  the  same  from  being  distributed  under  this 
Act,  or  to  defeat  the  object  of,  or  in  any  way  impair, 
hinder,  impede  or  delay  the  operation  and  effect  of,  or  to 
evade  any  of  the  provisions  of  this  Act,  the  sale,  assign- 
ment, transfer  or  conveyance  shall  be  void,  and  the 
Assignee  may  recover  the  property8  or  the  value  thereof 


If  a man’B  debts  cannot  be  mado  in  full  out  of  his  property  by  levy  and  Bale  on 
execution,  he  is  iqpolvent  iu  the  sense  in  which  the  words  are  used  m the  Bank* 
rupt  Act 

Held  under  the  Bankrupt  Act  that  an  assignment,  whether  the  debtor  be 
lolvent  or  insolvent  with  intent  to  delay,  hinder  or  defraud,  is  an  act  of  bank* 
ruptoy. — In  re  Randall  A Sunderland,  3 B.  R.,  4.  • 

8.  A creditor  who  knows  that  his  debtor  cannot  pay  all  his  debts  in  the  ordin- 
ary course  of  his  business,  aud  has  reasonable  cause  to  believe  his  debtor  to  be 
insolvent  will  not  be  allowed  to  secure,  by  the  confession  of  judgment  and  the 
levy  of  executions,  any  preference  over  other  creditors,  and  the  assignee  in  bank- 
ruptcy may  recover,  by  summary  proceeding,  the  property  seized  and  taken  upon 
executions  under  such  judgments,  or  the  value  thereof. — Wilson  v.  Brinkman  el  a/, 
2 B.  R.,  149. 

Where  the  members  of  a firm  which  is  insolvent  make  a conveyance  of  all  their 
joint  personal  property  to  creditors  who  have  reasonable  cause  to  believe  the  firm 
to  be  insolvent,  and  within  four  mouths  thereafter  one  of  the  firm  is  adjudged  a 
bankrupt  on  his  own  petition,  the  conveyance  to  such  creditors  by  all  the  partners 
does  not  constitute  a preference  which  the  assignee  of  the  bankrupt  partner  can 
avoid.— Forsaith  v.  Merrilt  et  <d,  3 B.  R.  11. 

Where  a creditor  who  has  reasonable  cause  to  believe  his  debtor  insolvent 
receives  a sale  from  said  debtor,  and  such  debtor  makes  the  sale  for  the  purpose  of 
giving  a preference,  the  transaction,  is  void. 

Reasonable  cause  means  a state  of  facts  which  would  put  a prudent  man  upon 
inquiry  as  to  the  condition  of  the  person  from  whom  he  purchases- — While*. 
Iiaflery,  3 B.  R„  53. 

Where  the  makers  of  a note,  being  insolvent,  turned  out  to  their  indorsers 
before  maturity  other  notes,  drafts,  Ac.,  which  tfere  accepted  by  the  holders  of 
the  endorsed  note  before  it  became  due  i ft  payment  thereof,  and  the  same  was  can- 
celled, it  was  held  that  the  assignee  could  recover  from  the  endorser  the  value  d 
the  note  so  cancelled. — Ahl  el  al  v.  Thorner,  3 B.  R.,  29. 
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as  assets  of  the  bankrupt;*  and  if  such  sale,  assignment, 
transfer  or  conveyance  is  not  made  in  the  usual  and 
ordinary  course  of  business'  of  the  debtor,  the  fact  shall 
be  prima  facie  evidence  of  fraud.10  Any  contract, 
covenant  or  security  made  or  given  by  a bankrupt  or 
other  person  with,  or  in  trust  for  any  creditor,  for 
securing  the  payment  of  any  money  as  a consideration 
for  or  with  intent  to  induce  the  creditor  to  forbeai 
opposing  the  application  for  discharge  of  the  bankrupt, 
shall  be  void;  and  if  any  creditor  shall  obtain  any  sum 
» of  money  or  other  goods,  chattels  or  security  from  any 
person  as  an  inducement  for  forbearing  to  oppose/  or 

9.  Assignment  not  made  i,n  the  ordinary  coarse  of  business  of  the  bankrupt  is 
prima  facie  evidence  of  fraud. 

Insolvency  of  bankrupt,  and  a contemplation  of  going  into  bankruptcy  being 
known  to  the  preferred  debtor,  a fraud  on  the  Act  is  contemplated  in  a preference. 

Such  assignments  are  void,  and  assignee  may  recover  all  such  assigned  pro- 
perty.— 7n  re  Meyer,  2 B.  It.  137. 

A sale,  although  made  by  one  contemplating  bankruptcy,  where  the  rev. dor’s 
condition  is  not  known  to  the  pin  chaser,  is  not  void  ns  against  him,  and  the 
assignee  will  be  compelled  to  show  a sale  within  the  limited  time  and  of  unusual 
character  before  the  presumption  of  fraud  would  arise  against  the  vendee. — In  re 
Hunt,  2 B.  R.,  160. 

A general  assignment  by  an  insolvent  debtor,,  although  made  ostensibly  for 
the  benefit  of  all  his  creditors,  is  void  under  the  Bankrupt  Act  as  against  an 
assignee  in  bankruptcy. — Perry*.  Langley , 1 R.  R.,  155. 

Where  a creditor  of  an  insolvent  loaned  him  money  to  cArry  on  business  or  to 
help  him  so  to  do,  takes  confession  of  judgment  or  chattel  mortgage  on  insolvent’s 
stock,  the  same  is  void  against  and  presumed  fraudulent  under  35th  section  of  the 
Bankrupt  Act  of  1867.  — In  re  Column,  2 B.  R.,  172. 

A sale  of  a stock  of  goods  not  made  in  the  usual  and  ordinary  course  of  busi- 
ness of  a debtor  is  prima  facie  evidence  of  fraud,  and  void  by  sec.  35  of  the  statute. 

Register  has  power  to  take  affidavits  and  depositions  in  cases  not  before  him, 
at  any  time  after  petition  is  filed. — J laic  kin*  c t Jones  v.  Deane  dt  Garrett,  2 li  It.  2‘J. 

10.  Where  a person,  although  in  good  faith,  for  a valuable  consideration,  gives 
a chattel  mortgage  on  a stock  in  trade.  Out  retains  the  same  in  his  possesion,  add- 
ing thereto  and  selling  therefrom,  the  title  of  mortgagee  to  said  property  will  not 
be  good  as  against  assignee  of  mortgagor  in  bankruptcy.  Formerly  the  doctrine  in 
England  and  tliis  country  was  that  where  there  was  a sale  of  personal  property,  but 
no  change  of  possession,  and  also  a right  to  sell  given  to  the  mortgagor,  that  rucIi 
sale  or  transfer  was  per  se  fraudulent  and  void  ; but  recent  decisions  have  modified 
this  doctrine,  and  sales  or  transfers  of  this  nature  are  only  presumed  to  be  fraudu- 
lent, and  such  presumption  may  bo  rebutted.  But  where  mortgagor  has  remained 
in  possession  of  the  property,  has  held  himself  out  to  the  public  as  its  owner  and 
obtained  credit  as  such  owner  until  immediately  precceding  bankruptcy,  such 
state  of  facts  is  sufficient  from  which  to  infer  fraud,  and  when  the  property  has 
been  delivered  by  mortgagor  to  mortgagee,  from  whom  it  has  been  seized,  for  or 
by  the  assignee  of  the  bankrupt,  the  ass  gnee  will  be  confirmed  in  bis  title  thereto 
as  against  the  giortgagee  claiming  a repossession  of  the  same. — In  re  Manly,  3 
B.  B-  75. 
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consenting  to  such  application  for  discharge,11  every 
creditor  so  offending  shall  forfeit  all  right  to  any  share 
or  dividend  in  the  estate  of  the  bankrupt,  and  shall  also 
forfeit  double  the  value  or  amount  of  such  money, 
goods,  chattels  or  security  so  obtained,  to  be  recovered 
by  the  Assignee  for  the  benefit  of  the  estate;”  and  so 
any  person  who,  residing  within  the  jurisdiction  of  the 
United  States  as  aforesaid  and  owing  three  hundred 
dollars  or  more,  which  shall  be  provable  under  this  Act, 
“ Who,  after  the  passage  of  this  Act,  shall  depart  from 
the  State,  district  or  Territory  of  which  he  is  an  inhabit- 
ant with  intent  to  defraud  his  creditors,  or  being  absent, 
shall,  with  such  intent,  remain  absent,  or  shall  conceal 
himself  to  avoid  the  service  of  legal  process  in  any  action 
for  the  recovery  of  a debt  or  demand  provable  under 
this  Act;  or  shall  conceal11  or  remove  any  of  his  pro- 

11.  Where  parties  to  a suit  or  suits  make  an  agreement  on  the  eve  of  the  bank- 
ruptcy of  one  of  them,  giving  preference,  an  injunction  will  bo  made  restraining 
the  party  who  has  been  preferred  from  using  in  any  manner  the  agreement  so 
entered  into,  and  the  bankrupt  party  directed  to  execute  such  papers  as  will 
enable  the  assignee  to  appear  in  the  case.— In  re  Clark,  4 B.  B-,  1. 

Levy  of  an  execution  prior  to  bankruptcy  on  a lien  obtained  prior  to  filing  peti- 
tion on  which  the  bankrupt  was  adjudicated,  will  not  be  disturbed  by  the  bank- 
ruptcy proceedings. — ExnarU  Schnepf^  B.  R.  8»p.  xli. 

It  is  immaterial  whether  confessions  of  judgment  are  voluntary  or  involuntary 
and  secured  by  pressure  on  the  debtor.  The  assignee  may  recover  the  property 
which  has  been  seized  and  sold  by  the  sheriff  under  executions  issued  on  such  a 
judgment — In  re  Wilson,  2R  H,  149. 

When  a creditor  has  reasonable  cause  to  believe  his  debtor  insolvent  and  pur- 
chases goods  of  him,  and  such  debtor  makes  the  sale  with  a view  of  giving  a prefer- 
ence, the  transaction  is  void;  and  the  assignee  in  bankruptcy  of  such  insolvent  may 
recover  the  value  of  the  goods  from  such  creditor.— In  re  McDonough,  3 B.  It  63. 

Cases  may  occur  of  sales  involving  all  the  elements  of  fraud  so  far  as  the 
vendor  is  concerned,  and  yet  stand  by  tne  palpable  presence  of  good  faith  in  the 
vendee.  And  in  such  cases  the  proper  and  only  redress  for  the  creditor  is  to  oppose 
the  bankrupt's  discharge  as  provided  in  sec  29,  and  subject  him  to  the  penalties 
provided  by  that  and  sec.  44  ; for  it  does  not  follow,  especially  in  cases  of  involun- 
tary bankruptcy,  that  the  instituting  of  proceedings  necessarily  involves  a dis- 
charge of  the  bankrupt — In  re  Hunt,  2 B.  R , 166. 

A sale  of  a stock  of  goods  not  made  in  the  usual  and  ordinary  course  of  busi- 
ness of  a debtor  is  prima  facie  evidence  of  fraud  and  void. — In  re  Deane  *t  Garrett ; 
ex  parte  Hawkins  A Jones,  2 B.  H,  29. 

A bankrupt  is  prohibited  from  procuring  assent  of  a creditor  to  his  dis- 
charge. The  prohibition  is  against  procuring  such  assent  by  any  pecuniary  con- 
sideration or  obligation. — In  re  Mawson,  1 B.  R.  116. 

12.  Concealment  of  interest  in  land,  see  In  re  O’Bannon,  2.  B.  R.  6. 

Concealment  as  contemplated  by  the  statute  must  be  wilful  not  accidental,  as  a 

mere  omission  to  disclose  property.— In  re  Sidle,  2 B.  R.  77. 
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perty  to  avoid  its  being  attached,  taken  or  sequestered 
on  legal  process;  or  shall  make  any  assignment,  gift,  sale, 
conveyance  or  transfer  of  his  estate,  property,  rights  or 
credits,  either  within  the  United  States  or  elsewhere,1* 

If  a bankrupt  has  property  in  his  possession,  and  has  the  use  and  enjoyment 
of  it  os  his  own,  and  wilfully  omits  it  from  his  schedules  and  keeps  it  from  his 
assignees,  it  is  no  answer  to  a charge  of  concealment  thereof,  that  the  property  be- 
longed of  right  to  his  assignees  under  an  earlier  assignment  in  insolvency,  under 
the  laws  of  the  State  of  his  residence.  If  the  bankrupt  has  the  actual  possession 
of  joint  estate  and  joint  books  of  account,  he  must  disclose  them  to  his  separate 
assignees,  and  if  he  wilfully  fails  to  do  so,  is  not  entitled  to  his  discharge. — Jnrt 
Beal,  2 B.  K.  178. 

Where  specifications  in  opposition  to  the  discharge  of  the  bankrupt  set  forth 
that  he  had  concealed  property  in  the  hands  of  his  brother,  and  the  only  evidence 
in  support  thereof  being  the  testimony  of  the  bankrupt  and  his  brother,  from 
which  badges  and  indicia  of  fraud  were  deduced  and  not  overborne  by  the  positive 
testimony,  the  Court  held  that  the  specifications  were  sustained  and  discharge 
refused. — In  re  Goodridge,  2 B.  11.  105. 

Where  an  alleged  fraudulent  sale  had  been  made  by  a debtor,  and  action  com- 
menced in  chancery  by  certain  creditors  to  have  the  same  declared  void,  the  bank- 
rupt petitioned  in  bamcruptcy,  but  failed  to  disclose  that  he  had  any  interest  in  the 
property,  and  the  assignee  in  bankruptcy  was  made  a party  to  the  proceedings  in 
the  State  Court,  which  adjudged  the  sale  fraudulent  and  void,  but  held  attachment 
to  have  been  dissolved,  because  sued  out  within  four  months  before  bankruptcy 
proceedings,  and  that  the  attached  property  vested  in  the  assignee  in  bankruptcy. 
The  same  creditors  opposing  the  discharge  in  bankruptcy,  it  was  held  that  a 
a fraudulent  sale  of  property  by  bankrupt  before  the  passage  of  the  Bankrupt  Act, 
is  insufficient  of  itself  to  preclude  his  discharge.  The  judgment  in  the  StAte  Court 
18  conclusive  between  the  parties,  and  the  failure  of  the  bankrupt  to  disclose  his 
interest,  was  a concealment  of  property  from  his  creditors.  Discharge  refused. — 
In  re  Huasman,  2 B.  11.  14a. 

Where  an  assignee  in  bankruptcy  commenced  an  action  against  a creditor  to 
recover  the  value  of  certain  properly  transferred  to  that  creditor  by  the  bankrupt 
within  four  months  preceding  the  adjudication  of  bankruptcy,  it  was  held  that  the 
assignee  could  not  recover  because  it  had  not  been  shown  that  a preference  or 
fraud  had  been  intended  in  the  transfer. — Wadsworth  v.  7 )j\er,  2 B.  It.  101. 

“On  the  whole,  I conclude  tliat  an  assignee  in  bankruptcy  may  maintain  an 
action  to  set  aside  fraudulent  conveyances  made  by  the  debtor  before  he  is  ad- 
judged a bankrupt,  and  even  before  the  Bankrupt  Act  was  passed,  provided  the 
person  to  whom  the  transfer  was  made  was  a party  to  the  fraudulent  intent,  or  re- 
ceived the  transfer  without  valuable  consideration,  and  provided  the  action  is  not 
barred  by  the  Statute  of  Limitations." — Opinion  of  Justice  McDonald  in  Bradshaw  v. 
Klein  el  of.,  1 B.  II.  146. 

Section  14  provides  that  all  the  estate  and  effects  of  the  bankrupt  shall  pass  to 
the  assignee  in  bankruptcy,  and  that  the  deed  of  transfer  to  the  assignee  shall  re- 
late back  to  the  commencement  of  the  proceedings  in  bankruptcy,  and  that  he  may 
sue  for  and  recover  all  said  estate,  and  such  as  has  been  conveyed  in  fraud  of 
creditors. — fbsler  v.  Hockley  A Sons,  2 B.  K.  131. 

13.  The  clause  of  the  39th  Bection  concerning  any  pledge,  payment,  convey- 
ance, etc.,  of  property,  does  not  include  consignments  which  do  not  change  the 
title.  But  the  allegation  that  goods  were  consigned  to  parties  outside  of  the  dis- 
trict in  contemplation  of  bankruptcy,  is  sufficient  as  a charge  of  a removal  from 
the  district,  ana  if  done  with  a view  of  becoming  bankrupt,  aud  with  the  intent  of 
keeping  such  goods  from  the  assignee,  is  a sufficient  charge  that  it  was  done  to  de- 
fraud creditors. — Hammond  v.  Coolidtje,  3 B.  K.  71. 

Renewing  a note  not  yet  due  by  one  or  more  notes  maturing  earlier,  and  an- 
nexing thereto  warrant  to  confess  judgment,  held  that  such  act  was  ah  act  uf 
bankruptcy.— fitch,  el  al,  v.  McGie,  2 B.  R.  164. 
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with  intent  to  delay,  defraud  or  hinder  his  creditors;®  or 
who  has  been  arrested  and  held . in  custody  under  or  by 
virtue  of  any  mesne  process  of  execution,  issued  out  of 
any  Court  of  any  State,  District  or  Territory  within  which 
such  debtor  resides  or  has  property,  founded  upon  a 
demand  in  its  nature  provable  against  a bankrupt’s 
estate  under  this  Act,  and  for  a sum  exceeding  one 
hundred  dollars,  and  such  process  is  remaining  in  force 
and  not  discharged  by  payment  or  in  any  other  manner 
provided  by  the  law  of  such  State,  District  or  Territory 
applicable  thereto,  for  a period  of  seven  days,  or  has 
been  actually  imprisoned  for  more  than  seven  days14  in  a 
civil  action,  founded  on  contract,  for  the  sum  of  one  hun- 
dred dollars  or  upwards;  or  who  being  bankrupt  or  insol- 
vent,, or  in  contemplation  of  bankruptcy  or  insolvency,15 

14.  A debtor  having  property  in  New  York  wm  arrested  on  mesne  process  of 
State  Court,  upon  a debt  of  over  $100,  founded  on  contract,  and  was  released  from 
close  custody  on  boil,  but  process  was  not  discharged  within  seven  days,  the  Court 
held  that  said  debtor  had  not,  in  respect  of  the  premises,  committed  an  act  of 
bankruptcy  under  the  provisions  of  section  39  of  the  Bankruptcy  Act,  he  not  hav- 
ing been  actually  imprisoned  for  more  than  seven  days  on  said  order  of  arrest — 
In  re  Davis,  3 B.  R.  89. 

It  was  held,  under  the  English  Bankrupt  Act,  from  which  this  provision  is 
taken,  that  where  a debtor  was  taken  in  execution  under  a judgment  and  sent  to 
the  county  jail,  and  also  under  a coroner’s  warrant  which  had  been  issued  against 
him  in  the  meantime  on  a criminal  charge,  and  he  continued  in  prison  for  more 
than  twentjfeone  days  under  both  the  judgment  and  warrant  that  such  remaining 
in  prison  constituted  au  act  of  bankruptcy, — Ex  parte  Crabbe,  39  Eng.  Law  ana 
Eq.,  397.  See  James’  notes,  page  260. 

Contra . — Suffering  oneself  yielding  oneself  to  be  arrested  or  taken  in  execu- 
tion for  any  debt  not  due,  yielding  oneself  to  prison,  procuring  oneself  to  be  ar- 
rested. and  lying  in  prison,  were  all  acts  of  bankruptcy  under  the  English  bankrupt 
acts  of  1849  and  1861,  but  are  not  acts  of  bankruptcy  under  the  English  bankrupt 
act  of  1869,  the  remedy  in  such  cases  being  by  the  debtors’  act  of  1869. — See  Wil- 
liams &.  Williams  on  the  Bankrupt  Law  of  England  of  1869. 

The  arrest,  attachment,  sequestration  or  execution,  must  appear  to  have  been 
procured  by  the  bankrupt  with  intent  to  defeat  or  delay  his  creditors  in  the  recov- 
ery of  their  debts.  — VoL  1 Griffith  A Holmes  on  English  Bankrupt  Law,  p.  106. 

Where  a trader  was  arrested  for  £28,  and  he  chose  rather  to  go  to  prison  than 
pay  the  debt,  (although  at  the  time  he  had  money  sufficient  to  pay  it)  in  order,  as 
ne'said,  to  compel  his  creditors  to  come  to  a compromise,  this  was  holden  to  be  an 
act  of  bankruptcy,  in  ex  parte  Seven,  V.  L N.  A-  B.  R , 62.  It  must  be  done  with 
intent  to  defeat  or  delay  the  creditors  in  the  recovery  of  their  debts. — Griffith  A 
Holmes  on  English  Ban&rupt  Law,  p.  104. 

15.  The  terms  “bankrupt”  and  “insolvent"  are  not  svnonymous,  and  insol- 
vency and  bankruptcy  do  not  mean  the  same  thing.—  In  re  fclack  A Secor,  1 B.  R. 
81. 

“The  words  insolvent  and  insolvency,  as  used  in  the  39th  section  and  elsewhere 
in  the  Act  of  1867,  are  not  sononymous  with  the  words  bankrupt  and  bankruptcy,  ii 
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shall  make  any  payment,  gift,  grant,  sale,  conveyance  or 
transfer  of  money  or  other  property,  estate,  rights  or 
credits,  or  give  any  warrant  to  confess  judgment,  or  pro- 
cure or  suffer  his  property  to  be  taken  on  legal  process,1* 
with  intent  to  give  a preference  to  one  or  more  of  his 

the  latter  words  have,  in  that  Act,  the  meaning  which  the  Supreme  Court  in  Buck- 
ingham v.  Mcls/in  affixed  to  them  as  used  in  the  Act  of  1841.  The  former  words, 
in  the  view  of  such  meaning  of  the  Utter  words,  mean  something  different,  and 
something  less  restricted.  The  word  insolvency,  as  used  in  the  Act  of  1867,  means 
what  the  Court  in  Buckingham  v.  McLean  held  that  the  word  bankruptcy  did  not 
mean,  and' that  the  word  insolvency  did  mean  a simple  inability  to  nay.  pa  debts 
shall  become  payable,  whereby  the  business  of  the  debtor  w ill  be  brolken  up.  with- 
out any  contemplation  of  the  commission  of  an  act  for  which  he  can  be  ; ut  into 
involuntary  bankruptcy,  and  without  any  contempUtion  of  an  application  by  him- 
self to  be  decreed  a bankrupt.  But  if  the  words  bankrupt  and  ba)ikruptcy,  as  used 
in  the  39th  section  of  the  Act  of  1867,  do  not  mean  what  they  meant  in  the  Act  of 
1841,  as  interpreted  by  the  Supreme  Court  in  Buckingham  v McLean,  but  mean,  in 
view  of  the  relationship  in  which  they  are  placed  in  that  section  to  the  words  in- 
solvent  and  insolvency — ‘ bankrupt  or  insolvent,  or  in  contempUtion  of  bankruptcy 
or  insolvency  ’ — the  same  thing  as  the  words  insolvent  and  insolvency,  they  must 
have  the  meaning  which,  in  Buckingham  v.  McLean,  the  Supreme  Court  discarded 
as  belonging  to  them,  and  the  meaning  whieh  that  Court,  in  that  case,  assigned  to 
the  words  insolvent  and  insolvency.  In  either  view,  the  decisions  of  the  Courts 
under  the  Act  of  1841,  os  to  what  transfers  of  property  made  by  a bankrupt  before 
the  commencement  of  proceedings  in  bankruptcy  were  void,  under  the  2d  section 
of  that  Act,  and  the  decisions  of  the  English  Courts  as  to  the  meaning  of  the 
words  ‘bankrupt,’  and  ‘contempUtion  of  bankruptcy,’  have  very  little,  if  any,  ap- 
plication to  the  Act  of  1867.’’— Opinion  of  Judge  Blatchford,  in  Black  A Secor’s 
case,  1 B.  R.  82. 

“A  solvent  man  is  one  that  is  able  to  pay  all  his  debts  in  full,  at  once  or  as 
they  may  become  due.  Insolvency  is  merely  the  opposite  of  solvency  ; a man  who 
is  unable  to  pay  his  debts  out  of  his  own  means,  or  whose  debts  cannot  be  collect- 
ed out  of  such  means  by  legal  process,  is  insolvent ; and  this,  although  it  may  be 
morally  certain  that  with  indulgence  from  his  creditors  in  point  of  time,  he  may 
be  ultimately  able  to  satisfy  his  engagements  in  full.  The  term  insolvency  imports 
a present  inability  to  pay.  The  probable  or  improbable  future  condition  of  the 
party  in  this  respect  does  not  affect  the  question.  If  a man’s  debts  cannot  be 
made  in  full  out  of  his  property  by  levy  and  sale  on  execution,  he  is  insolvent 
within  the  primary  and  ordinary  meaning  of  the  word,  and  particuUrly  in  the 
sense  in  which  the  word  is  used  in  the  Bankrupt  Act” — Burrill  on  Assignments, 
38,  41. 

There  is,  however,  a valid  distinction  between  the  case  of  a prior  insolvency 
and  that  of  a prior  bankruptcy. —Griffith  A Holmes  on  English  Bankrupt  Law. 

In  re  Pearce,  6 Law  Reporter,  261,  the  learned  judge  held  that  “ it  is  not  a 
necessary  and  legal  inference  that  a conveyance  was  made  in  contempUtion  of 
bankruptcy  merely  because  the  debtor  w as  insolvent  at  the  time  ; but  it  must  appear 
that  the  conveyance  was  made  by  the  debtor  in  anticipation  of  breaking  or  failing 
in  his  business  ; of  committing  an  act  of  bankruptcy,  or  of  being  declared  bank- 
rupt. at  his  own  instance  and  intending  to  defeat  the  general  distribution  of  his 
effects.”  Mere  insolvency  is  not  of  itself  an  act  of  bankruptcy.  — Do  tn  v.  Compton 
<£  Doan,  2 B.  It.  182. 

16.  In  regard  to  the  question  of  suffering  property  to  be  token  on  legal  pro- 
cess, the  Unguage  of  section  39  is,  “ procure  or  suffer  his  i roperty  to  be  token  on 
legal  process  ” There  was  no  such  language  in  the  Act  of  1841.  It  was.  by  the 
first  section  of  that  Act,  made  an  act  of  bankruptcy  for  a person  to  willingly  or 
fraudulently  procure  his  goods  to  be  token  on  execution.  The  word  14  suffer,”  in 
this  connection,  was  not  used  in  the  Act  of  1841.  There  is  a clearly  recognized 


THE  BANKRUPT  LAW. 


71 


legal  distinction  between  procuring  and  suffering.  The  Act  of  6 Geo.  IV.,  ch.  16, 
<53,  provided  that  if  any  trader  should  suffer  himself  to  be  arrested  for  any  debt  not 
due,  or  suffer  himself  to  be  outlawed,  or  procur-  himself  to  be  arrested,  or  his  goods, 
money  or  chattels  to  be  attached,  sequestered,  or  taken  in  execution,  he  might  be 
brought  into  bankruptcy.  In  Oibson  v.  King,  1 Carr.  A Marsh,  458,  a creditor  had 
brought  an  action  against  the  bankrupt  for  a debt,  and  judgment  had  been  Buffered 
to  go  by  default,  and  an  execution  had  been  issued  on  it,  on  which  the  bankrupt’s 
goods  had  been  taken,  and  the  question  arose  whether  suffering  the  judgment  to  go 
by  default  in  the  action,  and  suffering  the  goods  to  be  taken  on  the  execution  on 
the  judgment,  was  procuring  the  goods  to  be  taken  in  execution  within  the  statute. 
The  court  held  that  the  bankrupt  had  suffered  the  goods  to  be  taken  in  execution, 
but  had  not  procured  them  to  be  ro  taken.  The  same  view  of  the  distinction  be- 
tween the  two  words  in  the  English  act  was  taken  in  Oort  v.  Lloyd , 12  Mee.  & W., 
463.  The  distinction  there  maintained  by  Baron  Alderson  was,  that  the  bankrupt 
procured  his  goods  to  be  taken  in  execution,  when  the  initiation  of  the  proceeding 
came  from  him,  when  he  was  the  person  who  began  to  procure,  when  he  caused  the 
thing  to  be  done,  in  the  ordinary  sense  of  the  word  ; but  that  the  signing,  reluct- 
antly And  under  strong  pressure  from  a creditor,  of  a warrant  to  confess  a judg- 
ment, under  a stipulation  that  the  warrant  should  not  be  unnecessarily  put  in  force, 
was  suffering  aud  not  procuring  goods  to  be  taken  in  execution,  which  were  taken 
on  an  execution  issued  on  a judgment  entered  upon  the  warrant  The  English  and 
other  decisions  as  to  pressure  by  a creditor,  and  as  to  w’hat  it  is  to  procure,  have  no 
application  to  the  question  of  suffering.  Denny  v.  Dana,  2 Cushing,  160, 170. — 
Opinum  of  Judge  Blatchford , in  re  BIack  & Secor,  2 B.  R.  65. 

If  a firm  be  insolvent  or  in  contemplation  of  insolvency  at  the  time  of  a levy 
by  a sheri fF  on  their  property,  and  refrain  from  going  into  voluntary  bankruptcy, 
it  suffered  its  property  to  be  taken  on  a legal  process.— in  re  Dibblee,  2 B.  R.  185. 

“The  Court  is  of  opiuion  and  instructs  the  jury,  that  section  14  gives  to  the 
assignee  in  bankruptcy  the  right  to  bring  this  suit  as  well  to  recover,  where  the 
proofs  establish  a tmusfer  made  to  defraud  creditors  within  the  State  statute  against 
fraudulent  conveyances— otherwise  known  as  the  statute  of  frauds— as  also  to  re- 
cover property,  or  its  value,  which  bv  section  35  or  39  has  been  transferred  in  fraud 
of  the  bankrupt  act" — Judge  Wiihevs  charge  to  jury,  in  Foster  v.  Hockley  <t  Sons, 
2 B.  R.  131. 

A mortgage  being  void  as  to  a pre-existing  debt  because  of  intended  prefer- 
ence, is  void  as  to  the  whole.  — TutUe  v.  ! Truax,  1 B.  R.  169. 

That  an  act  was  not  voluntary,  but  committed  under  pressure,  will  not  pre- 
clude it  from  being  void  if  a preference  in  fraud  of  the  Bankrupt  Act  According 
to  the  English  law  a trader  wno  conveys  all  his  property  to  a pre-existing  creditor, 
must  contemplate  thereby  a preference  of  that  creditor. — In  re  Batchelder,  3 B.  R. 
37. 

Pressure  not  allowed  to  avail  in  answer  to  a manifest  preference. — Denny  v. 
Dana,  2 Cush.  172. 

Conveyance  of  all  of  a debtor’s  property  does  not  always  show  a preference. — 
In  re  Batchelder,  3 B.  R.  37. 

When  a creditor  has  reasonable  cause  to  believe  his  debtor  insolvent  and  pur- 
chases goods  of  him,  aud  such  debtor  makes  the  sale  with  a view  to  give  a prefer- 
ence, the  transaction  is  void,  and  the  assignee  in  bankruptcy  of  such  insolvent 
may  recover  the  value  of  the  goods  from  such  creditor. — In  re  McDonough,  3 B.  R. 
63. 

Giviiig  chattel  mortgages  to  secure  pre-existing  debts  is  an  act  of  bankruptcy. 
■—  In  re  Smith,  3 B.  R.  98. 

When  a receiver  takes  possession  of  property  of  an  insolvent,  who  makes  no 
attempt  to  prevent  such  seizure,  there  is  a taking  within  the  meaning  of  sec.  39  of 
the  Baukmpt  Act — In  re  Hardy,  3 B.  R.  99. 

The  execution  of  voluntary  assignment  by  an  insolvent  is  a bankrupt  act,  and 
he  torill  be  conclusively  presumed  to  have  intended,  by  the  execution  ot  the  trust 
thereby  created,  to  give  the  entire  control  of  his  property  to  the  assignee  of  his 
own  making,  and  thereby  to  hinder  and  dolav  his  creditors.  — In  re  Smith,  3 B R.  98. 

A creditor,  having  knowledge  of  his  debtor’s,  insolvency,  obtained  judgment 
by  default*  issued  execution,  ana  sheriff  levied  on  his  property ; other  creditors 
petitioned  to  have  the  debtor  declared  a bankrupt  in  that  he  had  thereby  committed 
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creditors,17  or  to  any  person  or  persons  who  are  or  may  be 
liable  for  him  as  indorsers,  bail  sureties  or  otherwise,1*  or 

the  act  of  bankruptcy.  Before  trial,  bankrupt  filed  voluntary  petition,  and  there- 
upon was  adjudged  bankrupt  The  judgment  creditor  proved  his  claim  for  the  full 
amount  of  his  judgment  less  what  he  would  receive  from  the  execution,  if  that 
should  be  deemed  a valid  payment  Assignee  petitioned  to  have  the  said  judg- 
ment set  aside  and  declared  void,  and  that  said  creditor  and  the  sheriff  be  ordered 
to  pay  over  to  him  less  the  sheriffs  fees,  the  amount  they  severally  held  and  re- 
ceived upon  said  execution,  and  further,  that  the  judgment  creditor’s  proof  of 
claim  be  rejected.  Held,  that  the  bankrupt  committed  an  act  of  bankruptcy  in  so 
suffering  his  property  to  be  taken  by  a creditor  on  legal  process,  and  also  that  the 
judgment  creditor  had  received  a preference,  and  not  having  surrendered  what  pro- 
perty was  received  under  it,  on  proving  his  claim  in  bankruptcy,  the  proof  thereof 
must  be  rejected,  and  himself  and  the  sheriff  ordered  to  pay  to  the  assignee  the 
amouuts  in  their  hands  received  on  such  execution,  less  the  Sheriffs  fees — In  r* 
Davidson,  3 B.  R.  106.  As  to  Sheriffs  lien  for  fees,  see  W.  S.  Stevens,  5 B.  R. 

17.  A debtor  discovering  himself  to  be  insolvent  by  transferring  a portion  or  the 
whole  of  his  property  to  certain  of  his  creditors,  commits  an  act  of  bankruptcy. — 
In  re  Drummond,  1 B.  R.  10. 

A debtor  who  discriminates  amongst  his  creditors  by  making  a payment  to 
one,  commits  an  act  of  bankruptcy  within  the  meaning  of  the  39th  section  of  the 
act —Morgan  ei  al.  v.  Masiick , 2 B.  R.  163. 

Where  bankruptcy  is  provable,  and  a bond  and  mortgage  are  executed  to  cer- 
tain creditors  to  prevent  tne  levy  of  an  impending  execution  in  favor  of  certain 
other  creditors,  one  of  the  mortgagees  having  knowledge  of  the  mortgagor’s 
insolvency  and  inteut  to  delay  and  hind«  their  creditors,  there  is  such  a prefer- 
ence 1 as  will  preclude  the  mortgagees  from  proving  their  claim  until  after  the 
choice  of  an  assignee—  In  re  Chamberlain,  3 B.  R.  173. 

It  is  an  act  of  bankruptcy  for  a member  of  an  insolvent  firm  to  suffer  its  pro- 
perty to  be  taken  on  legal  process  with  intent  to  give  a preference  to  a creditor  of 
the  firm.—  In  re  Black  & Secor,  1 B.  R.  81;  s.  c.  1 L.  T.  B.  39. 

“The  Bankrupt  Act  (sec.  39)  in  effect  prohibits  an  insolvent  from  giving  any 
preference  to  one  creditor  over  another,  from  any  motive,  upon  pain  of  being  de- 
clared a bankrupt  on  the  petition  of  the  injured  creditor  or  creditors.  — Opinion  af 
Judge  Deady  in  re  Sutherland,  1 B.  R.  140. 

It  is  of  no  avail  for  an  insolvent  w ho  si^ns  a note  with  a warrant  of  attorney 
and  gives  it  to  his  creditor,  the  effect  of  which  is  to  enable  that  creditor  to  enter 
np  judgment  and  levy  on  his  property,  to  claim  that  he  did  not  intend  to  give  a 
preference. — In  re  Hitchcock  & Eudicott,  3 B.  R.  124. 

Debtor  cannot  discriminate  among  his  creditors  and  prefer  any  one  of  them; 
but  under  the  39th  section  commits  an  act  of  bankruptcy  if  he  makes  a payment 
to  one  creditor  before  another. — Morgan  et  aL  v.  Masiick , 2 B.  R.  1(>3. 

The  belief  on  the  part  of  the  creditor  who  receives  a preference  as  to  the  sol- 
vency of  the  debtor  is  wholly  immaterial.  — Coburn  v.  Proctor  el  at.  15th  Grey,  38. 

Although  creditors  may  be  credulous  enough  to  have  believed  their  debtor 
solvent  at  the  time  of  making  a conveyance,  where  there  was  reasonable  cause, 
from  facts  and  circumstances  existing  at  the  time  of  the  execution  of  the  same, 
sufficient  to  satisfy  reasonable  men  acting  with  ordinary  prudence,  the  conveyance 
should  be  declared  void. — Chadbum  ei  ai  v.  Cole  et  al.,  3 B.  R.  100. 

18.  Although  the  term  “indorser  ” is  not  used  in  sec.  35  of  the  Bankrupt  Act, 
it  was  therein  intended  that  a preference  to  an  indorser  or  other  surety  should  be 
void  where  such  act  would  be  void  as  to  any  other  creditor. — Ahl  et  aL  v.  Thornier, 
3 B.  R.  29;  a.  c.  2 A.  L.  T.  104;  ic.  1C.  t.  N.  337. 

An  indorser  is  such  a creditor  of  the  bankrupt  that  when  his  liability  becomes 
fixed  as  such  surety  that  it  is  such  liability  as  may  be  made  the  foundation  of  pro- 
ceedings in  bankruptcy,  and  the  debt  due  from  the  bankrupt  to  him  is  generally 
such  as  may  be  provable  under  this  Act — 7n  re  Nickodemus,  3 B.  R.  55. 

Where  the  debtor  is  liable  on  bills  of  exchange  or  other  negotiable  securities 
•econdarily  only,  e.  g.,  as  drawer  or  indorser  of  a bill,  or  indorser  of  a note  not  vet 
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with  the  intent,  by  such  disposition  of  his  property,  to  de- 
feat or  delay  the  operation  of  this  Act,w  or  who,  being  a 
banker,  merchant  or  trader,  has  fraudulently  stopped  or 


overdue  at  the  time  of  the  execution  of  a deed  in  an  arrangement  with  creditors,  but 
not  os  acceptor  of  a bill  or  maker  of  a note,  the  holder,  it  would  seem,  is  not  a cred- 
itor within  the  meaning  of  the  clause  regulating  such  arrangements,  and  is  not 
bound  by  such  deed.— Griffith  A Holmes’  English  Bankrupt  Law,  1010. 

19.  In  Worsley  v.  De  Milt  os,  Lord  Mansfield  observes:  “ A conveyance  of  a 
part  may  be  public,  fair  and  honest,  but  a conveyance  of  all  must  either  be  fraudu- 
lently kept  secret  or  produce  an  immediate  absolute  bankruptcy.”  (1  Burr.  Rn 
4G7-8).  And  in  Wilson  v.  Day,  (2  Burr.  R.,  827),  the  same  Judge  says  : “This  deed 
is  an  act  of  bankruptcy  itself.  It  defeats  the  whole  bankrupt  law  ; nothing  remains 
for  the  creditors  in  any  shape,  but  his  whole  estate  is  put  into  the  hands  of  his  own 
trustees ; therefore,  of  course,  he  is  a bankrupt  the  moment  he  has  executed  the 
deed,  for  there  is  nothing  at  all  left  for  his  creditors.  (See  Avery  A Hobbs  on  Bank- 
rupt Law  of  U.  8.,  p.  201,  and  cases  cited,  also  7 East,  138  ; 1 W.  BL,  441  ; 7 Scott* 
N.  K.,  900.)  Even  an  assignment  to  trustees  of  one’s  whole  estate  for  the  purpose 
of  equal  distribution  among  all  the  creditors,  would,  under  our  recent  Act,  be  held 
void,  for  it  would  be  an  attempt  to  substitute  the  trustee  selected  hvthe  bankrupt  for 
the  assignee  contemplated  by  the  Act,  and  the  conveyance  woula  be  made  with  a 
view  to  prevent  the  property  from  coming  to  the  assignee  in  bankruptcy,  and  to  pre- 
vent the  same  from  being  distributed  under  the  bankrupt  act”  (4  East,  230  ; 17 
Ves.,  139  ; Cowp.,  123  ; 3 Esp.,  229  ; 3d  Scott,  N.  R.,  245.) — Grots  v.  Ballard , if  oL, 
SB.  B.  69. 

A failing  debtor  should  at  once  subject  his  property  to  the  disposition  provided 
by  the  Bankrupt  Act  It  then  becomes  a sacred  trust  to  enure  to  the  benefit  of  the 
creditors,  whose  rujht  it  is  to  insist  that  it  be  administered  according  to  the  provi- 
sions of  the  Bankrupt  Act,  and  not  according  to  the  wishes  or  preference  of  the 
debtor.  An  assignment  by  a debtor  of  all  of  his  property,  unless  with  one  of  the 
intents  specified  in  the  thirty-ninth  section  of  the  Bankrupt  Act,  is  not  declared  to 
be  an  act  of  bankruptcy  ; but  such  an  assignment,  even  when  made  in  good  faith, 
is  contrary  to  the  spirit  and  policy  of  the  bankrupt  law. — In  re  Langley,  1 B.  R 
155. 

In  England,  the  decisions  have  been  uniform  from  the  time  of  Lord  Mansfield, 
that  on  assignment  of  all  his  property,  by  an  insolvent  debtor,  for  the  benefit  of  all 
his  creditors,  was  an  act  of  Linkruptcy,  even  where  no  actual  fraud  w*as  intended. 
-Deacon  on  Bankruptcy,  72,  73;  Griffith  on  Bankruptcy,  107,  119.  120. 

The  same  doctrine  bis  been  settled  in  this  country  under  the  Bankrupt  Act  of 
August,  1841:  McJje.an  v.  Mdine  et  al,  3 McLean's  R.  190;  McLean  v.  Johnson  et  ai, 
3 McLean’s  R.  202;  Shaichan  d al.  v.  Wherritt,  7 How.  627.  And  it  is  understood 
from  newsjMiper  reports  that  the  same  doctrine  has  been  uniformly  held  bv  all  the 
judges  of  the  United  States,  before  whom  the  question  has  been  presented,  under 
the  recent  Act  of  the  2d  of  March,  1867.  And  if  there  was  any  doubt  upon  this 
question,  under  the  39th  section  of  this  law,  it  would  seem  to  be  removed  by  refer- 
ence to  a clause  in  the  35th  section  of  the  Act  The  35th  section  does  not  define  acta 
of  bankruptcy,  but  declares  what  conveyances  or  transfers  of  property  by  a bankrupt 
shall  be  deemed  void,  and  vests  no  title  os  against  the  assignee  in  bankruptcy.  This 
clause  is  in  these  Words:  “Aud  if  such  (any)  sale,  assignment  transfer  or  convey- 
ance is  not  mode  in  the  usual  and  ordinary  course  of  Business  of  tho  debtor,  the 
tact  shall  be  prima  facie  evidence  of  fraud.”  This  clause  throws  light  upon  the  in- 
tention of  the  legislature  in  the  enactnlent  of  the  39th  section,  and  shows  that  any 
assignment  or  transfer  of  property  by  a failing  debtor,  not  in  the  usual  and  ordinary 
course  of  business,  is  not  only  void  but  evidence  of  fraud.  Now  it  cannot  be  claimed 
that  an  assignment  of  all  a debtor's  property,  for  any  purpose,  is  in  the  usual  and 
ordinary  line  of  business.  Its  effect  is  to  put  a stop  to  all  business  by  disjxwing  of  all 
the  means  by  which  it  can  be  carried  on.  And  this  is  one  of  the  reasons  given  by 
the  English  courts  why  a general  assignment  of  all  a debtor’s  property  is,  per  se,  an 
act  of  bankruptcy. — 1 B.  R.  155;  s.  c.  7 A.  L.  Reg.  429;  s.  c.  1 L.  T.  B.  34. 
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suspended,  and  not  resumed  payment  of  his  commercial 
paper  within  a period  of  fourteen*days shall  be  deemed 


20.  A trader,  as  well  ns  a merchant  or  banker,  who  gives  notes  in  the  course  of 
his  business  and  tails  to  pay  the  same  within  fourteen  days  after  maturity,  cannot 
set  up  the  claim  that  he  has  ceased  to  be  a trader  before  the  notes  became  duo,  as 
that  would  be  no  defence  against  bankruptcy. — Jtavis  et  ai  v.  Armstrong,  3 B,  R.  7. 

A suspension  for  fourteen  days  of  his  commercial  paper  by  a trader  is  an  act  of 
bankruptcy,  which  can  only  be  rebutted  by  showing  a resumption,  or  accident  which 
prevented  such  resumption.  Where  nothing  of  the  kind  is  claimed,  the  honest 
trader  is  entitled  to  the  fourteen  days  and  no  more  in  which  to  meet  his  commercial 
paper. — Ctafflin  & Co.  v.  Wells,  B.  It.  Sup.  xxxvii. 

Suspension  of  payment  of  commercial  paper  for  fourteen  days  by  a merchant  is 
prima  facie  evidence  of  fraud,  and  casts  the  burden  of  proof  on  the  alleged  bank- 
rupt; and  being  unexplained,  decree  of  bankruptcy  adjudged  on  petition  of  creditors. 
— In  re  Ballard  A Parsons,  2 B.  R.  84. 

Failure  on  the  part  of  the  banker,  merchant  or  trader  to  honor  commercial 
paper  so  far  deemed  evidence  of  fraud  as  to  necessitate  an  explanation  on  his  port 
disproving  insolvency  or  intention  of  fraud.  — Ileinsheimer  v.  Shea  et  <d,  3 B.  R.  46. 

The  nonpayment  at  maturity  of  promissory  notes  that  are  not  commercial  papei 
is  no  ground  for  an  adjudication  of  the  debtors  as  bankrupts,  on  the  petition  by  a 
creditor  in  involuntary  bankruptcy.— Katzenberg  v.  Lowens  ein  el  a l,  2 B.  R.  99. 

It  is  not  necessary  to  show  the  stoppage  of  payment  Jo  have  been  fraudulent. 
The  view  of  the  act  which  presents  uniformity  of  decision  is  that  suspension  of  pay- 
ment and  non-resumption  within  14  days  is  all  that  is  contemplated  by  that  provi- 
sion.— In  rt  Cowles,  1 B.  K 43;  s.  c.  1 W.  Jurist,  367. 

If  a debtor  is  guilty  of  fraudulently  suspending  the  payment  of  his  commercial 
paper,  proceedings  may  be  immediately  taken  by  his  creditors  to  have  him  adjudged 
a bankrupt  without  waiting  for  the  lapse  of  14  days.  The  Bankrupt  Act,  sec.  39, 
provides  for  two  classes  of  cases,  a fraudulent  suspension,  and  a suspension  of  pay- 
ment for  14  days  without  resumption,  for  cither  of  which  a merchant  or  trader  may 
be  adjudged  a bankrupt — In  re  Sckoo,  3 B.  R.,  52. 

Dissolution  of  copartnership  cannot  be  set  up  to  disprove  an  act  of  bankruptcy 
by  merchants  or  traders  whose  paper  has  remained  unpaid  for  fourteen  days.  It  is 
of  no  avail  that  when  a firm  dissolved  that  there  was  an  agreement  by  one  member 
that  he  should  assume  and  pay  all  the  firm  obligations.  -In  re  Weikert  A Parker, 
3B.R.5. 

Fraud  should  be  alleged,  together  with  the  suspension  nnd  non-resumption, 
within  fourteen  days. — In  re  Jersey  City  Window  Glass  Co.,  ex  parte  Wigton,  1 B.R. 
113;  s.  c*  7 A.  L.  Reg.  419.* 

The  stopping  of  payment  of  commercial  paper  mentioned  in  sec.  39  of  the 
Bankrupt  Act  must  be  fraudulent,  and  must  continue  for  fourteen  days  in  order  to 
be  an  act  of  bankruptcy.  Such  suspension  or  non-resumption  is  fraudulent  (sup- 
posing the  liability  to  be  undisputed;  when  it  is  done  purposely,  and  not  by  accident 
or  mistake.  Commercial  paper  in  this  section  means  paper  which,  by  the  law 
governing  the  contract,  has  the  ordinary  qualities  and  incidents  of  negotiable  paper 
in  the  sense  of  the  law  merchant  —in  re  Hollis,  3 B.  It  82. 

The  words  “fourteen  days,”  as  used  in  sec.  39  of  the  Bankrupt  Act  do  not 


• Amendment  to  U.  S.  Bankrupt  Act,  Approved  July  14,  1870. 

Sec.  2.  And  be  it  further  enacted.  That  the  clause  in  the  thirty-ninth  section  of 
said  act  which  now  reads  “or  who,  being  a banker,  merchant  or  trader,  has  frau- 
dulently stopped  or  suspended  and  not  resumed  payment  of  his  commercial  paper 
within  a period  of  fourteen  days,"  shall  be  amended  so  as  to  read  as  follows  : “or 
who,  being  a banker,  broker,  merchant,  trader,  manufacturer,  or  miner,  has  frau- 
dulently stopped  payment,  or  who  has  stopped  or  suspended  and  not  resumed  pay- 
ment of  liis  commercial  paper  within  a period  of  fourteen  days." 
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to  have  committed  an  act  of  bankruptcy,  and  subject  to 
the  conditions  hereinafter  prescribed,  and  shall  be  adjudged 
bankrupt  on  the  petition  of  one  or  .more  of  his  creditors, 
the  aggregate  of  whose  debts,  provable  under  this  Act, 
amount  to  at  least  two  hundred  and  fifty  dollars,11  pro- 
vided such  petition  is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  committed.11  (See  Sec. 
39  U.  S.  Bankrupt  Act  of  1807.) 

Absence  by  an  insolvent  from  home  with  fraudulent 
intent  is  declared  to  be  an  act  of  bankruptcy,  also  the 
concealment  of  ones  person  to  avoid  service  of  legal 
process.13 

This  may  seem  harsh  to  some,  but  on  reflection  it  will 

necessarily  apply  to  the  case  of  a frandulont  stoppage  of  the  payment  of  commercial 
paper.  When  a man  declines  to  pay  solely  because  he  is  not  liable  to  pay,  or 
because  he  has  a valid  claim  or  offset  against  the  paper,  this  is  not  a stoppage  or 
suspension  within  the  meaning  of  the  Bankrupt  Law.  When  the  piper  is  due  and  it 
is  not  paid,  because  without  adequate  legal  excuse  the  maker  will  not  or  is  not  ablo 
to  pay,  and  it  is  continued  for  the  period  of  fourteen  days,  the  Court  held  that  this 
constitutes  an  act  of  bankruptcy. — In  rt  Thompson  & McClallen,  3 B.  It.  45;  s.  c. 
1 C.  L.  News,  345. 

21.  Petitioning  creditors’  claims  must  amount  to  $250  to  be  sufficient  to  estab- 
lish their  right  to  be  in  Court  as  petitioners  to  an  involuntary  bankruptcy  proceed- 
ing. The  fact  that  the  notes  representing  such  claims  were  given  for  negroes  prior 
to  Lincoln's  proclamation  took  effect,  will  not  be  permitted  to  invalidate  their  claims, 
buch  note  or  notes  wore  perfectly  valid. — 3 filler  v.  Keys,  3 B.  R.  54. 

Where  two  creditors  whose  claims  singly  did  not  amount  to  $250,  filed  a peti- 
tion to  have  their  debtor  declared  a bankrupt,  and  the  bankrupt  mid  into  Court  the 
full  amount  due  one  of  them,  in  pursuance  of  a tender  made  the  day  before,  the 
Court  held  that  such  payment  did  not  thereby  defeat  the  petition,  it  being  improper 
for  ono  creditor  to  receive  payment  in  full  at  the  expense  of  the  other  creditors,  tha 
debtor  being  insolvent — In  re  Williams  & Williams,  3B.  K.  74. 

22.  Under  the  former  English  bankrupt  law  no  person  was  liable  to  become 
bankrupt  by  reason  of  any  act  of  bankruptcy  committed  more  than  twelve  months 
prior  to  the  issuing  of  any  flat  or  the  filing  of  any  petition.  Six  months  is  now  the 
limit — Williams  £ Williams’  New  Bankrupt  Law  of  1803,  (Eng). 

23.  It  is  now  settled  by  the  English  decisions  that  a departure  of  a debtor  with 
an  intent  to  delay  his  creditors  is  an  act  of  bankruptcy,  though  no  creditor  be  in  feet 
delayed:  Rolterts&n  v.  Liddell,  9 East  487;  Aldrige  v.  Ireland,  cited  7 Term  Rep.  512; 
Hutchins  v.  Lukin , cited  in  Cook’s  Bankrupt  Law,  4th  edition,  74;  and  on  the  other 
hand,  where  the  delay  of  the  creililors  is  the  necessary  consequence  of  the  debtor’s 
absenting  himself,  the  departure  then  constitutes  an  act  of  bankruptcy  : vide  10  East 
418;  A’a msbottom  v.  Lewie,  1 Comp.  279.  The  intention  may  also  be  inferred 
from  length  of  absence.  —6  Jurists,  6o0;  James'  Notes,  228,  229. 

A trader  allocating  himself  from  any  place  with  intent  to  delay  a creditor  is  an 
net  of  bankruptcy. — Llallan  v.  Homer,  i C.  & P.  108;  Curtis  v.  Willis,  1 C.  &■  P. 
201  (Eng). 

The  absence  must  be  voluntary,  and  departure  accompanied  with  intent  to  de- 
feat or  delay  creditors.— Fowler  v.  Paget,  7 T.  R.  509;  Griffith  «fc  Holmes’  English 
Bank.  Law,  100,  102. 
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be  seen  that  by  absence  with  fraudulent  intent  or  con- 
cealment of  one’s  person,  service  can  be  delayed  to  certain 
creditors,  whereby  other  creditors  who  have  obtained  ser- 
vice can  be  preferred  in  a manner  declared  fraudulent  by 
this  Act,  and  so  the  remedy  is  provided  by  allowing  such 
debtor  to  be  declared  a bankrupt  for  the  benefit  of  the 
creditors  who  could  not  obtain  service  by  reason  of  his 
absence,  because  he  attempts  to  defraud,  hinder  and  delay 
his  creditors  by  preventing  service.94 


24.  As  the  intent  to  delay,  defeat  or  defraud  creditors  is  in  fact  the  essence  of 
the  act  of  bankruptcy,  it  follows  that  a debtor  being  actually  denied  to  a creditor 
is  no  act  of  bankruptcy,  unless  such  denial  was  given  in  pursuance  of  an  order  of 
the  debtor  to  that  effect,  even  though  it  be  shown  that  he  subsequently  approved 
of  it  (Ex  parie  Foster,  1 Rose,  50 ; 17  Yes.  416  ; Dudley  v.  Vaughan,  1 Camp. 
271.)  If,  however,  he  hear  the  denial  given  and  do  not  come  forward,  having  no 
sound  bona  fide  reason  for  not  doing  so.  he  will  be  held  to  have  sanctioned  such 
denial,  and  the  presumption  will  arise  of  the  intent  to  defeat  or  delay  creditors  ; 
but  if  he  have  a good  reason,  as  that  he  was  actually  busy  at  the  time  and  could 
not  conveniently  nave  come  forward,  then  his  not  doing  ho  will  not  be  held  evi- 
dence of  any  such  intent  — Smith  v.  Moore,  M.  A M.  458;  Griffith  &,  Holmes’ 
English  Bankrupt  Law,  103. 


a Where  an  insolvent  gives  warrants  to  creditors  to  enter  judgments  against 
him,  the  creditors  not  having  cause  to  believe  him  insolvent  the.  judgments  will 
not  be  set  aside  as  void,  but  they  may  bo  proved  together,  with  legal  interest ; but 
usurious  interest  should  not  be  included. — In  re  Shaffer,  4 B.  R.  179. 

Where  there  is  no  evidence  offered  to  show  that  debtor  is  insolvent  at  the  time 
he  makes  a sale  of  his  stock  of  goods,  but  testimony  to  show  that  he  sold  out  be- 
cause he  wished  to  change  his  business,  the  Court  held  that  an  adjudication  would 
not  be  made  on  a petition  setting  up  this  sole  and  a fraudulent  stoppage  of  pay- 
ment of  his  debts  within  six  months  as  the  only  acts  of  bankruptcy. — In  re  Valii- 
quette,  1 B.  It.  92. 

b A payment  made  by  a debtor  to  a creditor  who  is  in  insolvent  circumstan- 
ces more  than  four  months  before  the  filing  of  the  petition  in  bankruptcy  bv  or 
against  him,  although  made  to  the  creditor  by  wav  of  preference,  will  be  sustained 
as  against  the  assignee  under  the  provisions  of  the  first  clause  of  section  35  of  the 
United  States  Bankrupt  Act  of  1867.  The  limitation  of  four  and  six  months  in 
said  35th  section,  are  limitations  upon  payments  aud  conveyances  which  are  other- 
wise valid  under  the  common  law  or  Statute  law  of  the  States  ; but  where  the 
payment,  conveyance,  or  other  transaction  is  fraudulent  by  any  other  recognized 
rule  of  law,  the  assignee  must  sue  within  two  years.  The  first  sub-division  of 
section  35  of  said  Bankrupt  Act,  with  it-*  limitation  of  four  months,  applies  only  to 
cases  ol  payments  or  conveyances  made  to  a creditor  in  consideration  of  pre- 
existing debts  by  way  of  preference,  while  the  second  sub-division  applies  to  other 
transfers  and  conveyances  made  contrary  to  the  provisions  and  policy  of  the  said 
Bankrupt  Act  or  in  fraud  thereof.  The  provision  of  section  39  avoiding  certain 
acts  ara  subject  to  the  limitations  of  four  and  six  months  contained  in  section  35. 
— Bean,  assignee  <t*c.  v.  Broolcm're  et  aL,  4 It.  R 67. 

The  clause  in  section  14  of  the  United  States  Bankrupt  Act  of  1867.  providing 
that  the  conveyance  therein  mentioned  “shall  dissolve  any  attachment  made 
within  four  months  next  preceding  the  commencement  ” of  the  debtors’  proceed- 
ings in  bankruptcy,  is  equivalent  to  on  express  provision  for  the  preservation  of  an 
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attachment  made  more  than  for  months  before  said  time.— Leighton  v.  Kelsey  d 
al,  4 B.  R.  155. 

Where  a 6rm  is  declared  bankrupt  within  four  months  after  the  recovery  of 
judgment  agaiust  them,  by  consent  or  default,  and  money  is  paid  to  the  plaintiff 
on  said  judgment,  the  assignee  is  entitled  to  recover  the  amount  so  paid.—  Street 
v.  Dawson,  4B.  K.  60. 

c Where  a creditor  purchases  the  stock  and  fixtures  of  his  debtor,  knowing  at 
the  time  that  the  debts  greatly  exceeded  the  assets,  said  creditor  must  have  good 
or  reasonable  cause  to  believe  said  debtor  to  be  insolvent — In  re  Kahley  eial.,  4 B. 
It.  124. 

Mere  honest  inaction  in  a poor  man.  when  a creditor  seeks  to  make  by  law  a 
joint  debt  i*  not  in  itself  an  act  of  bankruptcy. — In  re  Wright  4 B.  It.  197. 

The  effect  of  the  bankrupt  act  is  to  invalidate  all  attachments  made  within  four 
months  prior  to  the  bankruptcy. — Pennington  v.  Loicenstein,  1 B.  It.  157. 

An  attachment  of  the  property  of  a partnership  by  the  trustee  process,  is  not 
dissolved  by  the  subsequent  several  insolvency  of  one  of  the  partners  after  a disso- 
lution of  the  partnerships.— jFVm  v.  Cushing,  4 Cush.  Mass.  3o7. 

An  attachment  will  be  presumed  to  be  legal  and  valid  until  dissolved.  As  an 
assignment  of  the  bankrupt's  estate  relates  back  to  the  commencement  of  proceed- 
ings in  bankruptcy,  L e.  when  the  petition  was  filed,  the  attachment  being  dis- 
solved by  the  assignment  will  be  considered  dissolved  as  of  the  time  of  the  filing  of 
the  petition.  As  the  title  in  the  property  vests  subject  to  existing  liens,  the  lien  of 
the  sheriff  for  fees  accruing  up  to  the  filing  of  the  petition  should  be  allowed. — 
llousberger  & Zibeiin,  2 B.  K.  33. 

d In  an  action  by  an  assignee  in  bankruptcy  of  a fraudulent  debtor,  when 
the  fmnd  was  continuous  and  the  debtor  remained,  down  to  the  time  suit  was 
brought,  the  real  owner  of  the  property  sought  to  be  recovered  and  in  possession 
thereof ; the  court  held  that  the  statute  of  limitation  of  the  State  did  not  bar  the 
suit,  even  though  the  initial  fraudulent  transaction  took  place  more  than  five  years 
before  suit  was  commenced.  — Martin  v.  Smiih,  4 H It.  83. 

e Iu  determining  whether  a given  transaction  is  made  in  the  ordinary  and 
usual  course  of  business  of  a party,  the  question  is  whether  these  transactions  are 
according  to  the  usual  course  of  business  of  the  particular  person  whose  conveyance 
is  the  subject  of  investigation  ; if  it  is  a departure  from  his  usual  and  ordinary 
course  of  business,  the  party  taking  the  conveyance  from  him  shall  be  pnt  upon 
inquiry.  The  general  rule  of  law  in  this  class  of  cases  is  that  the  transfer  or  de- 
livery of  property  will  be  considered  fraudulent  when  it  is  not  delivered  in  the 
usual  course  of  trade,  or  of  the  j»  ccustomed  dealings  between  the  parties. — Kison 
v.  Knapp,  4 B.  K*  114. 

/ A debtor  promised  one  of  his  creditors  in  writing  to  pay  his  debt  in  consid- 
eration of  his  signing,  with  other  creditors,  a composition  deed  agreeing  to  dis- 
charge the  debtor  from  all  his  liabilities,  and  to  take  a dividend  of  his  assets  ; and 
the  creditor  accordingly  signed  the  composition  deed.  It  was  held  that  be  could 
not  afterwards  maintain  an  action  against  the  debtor  for  the  debt.— Lothrupv.  King , 
8 Cush.,  Moss.,  382. 

g.  Where  property  is  purchased  by  a person  in  debt  -at  the  time  of  the  pur- 
chase, and  the  property  is  taken  in  the  name  of  his  wife,  and  he  subsequently 
becomes  bankrupt,  it  was  held,  that  such  purchase  tends  to  hinder  and  delay 
creditors  and  is  void,  and  the  property  is  subject  to  the  husband's  debts. — Keating 
assignee,  v.  Keefer,  5 B.  R. 

h The  non-payment  of  a note  for  fourteen  days  given  by  a manufacturing 
company,  who  were  the'  endorsers  thereon,  in  the  usual  course  of  business,  will 
sugport'an  adjudication  against  the  company. — In  re  Manhattan  Engraving  Co., 
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CHAPTER  Y. 

CONCEALMENT  OF  PROPERTY  AND  ASSIGNMENTS,  AND  FRAUDU- 
LENT PREFERENCES. 

The  concealment  and  removal  of  property  to  prevent 
its  being  taken  by  legal  process,  is  also  declared  an  act 
of  bankruptcy  j1  making  any  assignment  which  will  hin- 

1.  Concealment  of  title  to  property,  see  In  re  OUannon,  2 B.  R.  6. 

Concealment,  as  contemplated  by  the  statute,  must  be  wilful,  not  accidental, 
as  a mere  omission  to  disclose  property.— In  re  Sidle,  2 B.  R.  77. 

Where  the  wife  of  a bankrupt  bad,  with  her  own  money,  bought  out  the 
interest  of  a retiring  member  of  an  insurance  brokers’  firm  which  employed  the 
bankrupt  ostensibly  os  a clerk  at  a per  ceutage  of  profits  in  lieu  ol  salary,  and  the 
shares  of  the  wife  and  the  bankrupt  did  not  exceed  the  fair  remuneration  of  the 
bankrupt  for  his  services  to  the  firm,  which  he  was  mainly  intrumental  in  building 
up  ana  conducting,  the  annual  profit,  whereof  was  $35  000,  it  was  held  that 
the  bankrupt  was  virtually  a partner  and  swore  falsely  that  he  had  no  assets. 
Discharge  refused, — In  re  Kathbone,  2 B.  R.  89  ; s.  c.  1 L.  T.  B.  70. 

Where  a specification  in  opposition  to  the  discharge  of  a bankrupt  is  that  the 
bankrupt  has  concealed  his  effects,  or  that  he  has  sworn  falsely  in  his  affidavit  an- 
nexed to  his  inventory  of  debts,  it  must  be  shown  that  the  acts  were  intentional  in 
order  to  preclude  a discharge. — In  re  Wyatt,  2 B.  R.  94. 

A creditor  may  set  up  a fraudulent  concealment  by  the  bankrupt  of  bis 
property,  against  his  certificate  of  discharge,  in  whatever  court  he  may  plead  it. — 
Fencing  v.  Gay,  3 B.  R*  189. 

It  is  a concealmeut  of  assets  for  the  bankrupt  to  swear  be  has  no  property 
when  he  owns  an  interest  in  a business  and  assists  in  carrying  it  on,  althc  ugh  such 
interest  may  stand  in  the  name  of  the  wife,  who  received  the  money  to  purchase  it 
as  a gift  from  her  husband  in  fraud  of  his  creditors. — In  re  Rathbone,  1 B.  It.  145. 

Property  conveyed  in  fraud  of  creditors,  to  a bankrupt,  vests  the  title  in  him, 
and  he  is  guilty  of  concealmeut  of  his  property  if  he  foil  or  neglect  to  mention  it, 
although  the  creditors  of  the  grantor  might  have  attacked  the  deed  as  fraudulent. 
— In  re  O'Bannou,  2 B.  R.  6. 

Bankrupt  concealed  his  property  in  the  hands  of  his  brother  by  alleging  that 
he  owed  him  money  for  lands  purchased,  on  his  brother’s  account  in  the  West. 
The  examination  of  the  bankrupt  and  his  brother  disclosed  the  fact  that  the  money 
really  belonged  to  the  bankrupt,  and  the  court  decided  that  discharge  must  be 
refused.  — In  re  Goodridge,  2 B.  R.  105. 

A bankrupt’s  omission  to  disclose  his  interest  in  personal  property  must  be 
construed  as  a concealment,  where,  owing  to  a sale,  the  property  had  apparently 
changed  hands. — In  re  Hussman,  2 B.  R.  140. 

The  term  •*  concealed”  implies  something  wilful,  intentional.  One  cannot  be 
said  to  conceal  property,  unless  he  not  only  knows  that  he  owns  it,  but  unless  he 
also,  intentionally,  not  inadvertently,  conceals  the  same  from  his  assignee  or  credi- 
tors.— In  re  Wyatt,  2 B.  R.  94. 

Bankrupt  must  disclose  joint  estate  and  ioint  books  of  account  if  he  has  actual 
possession  of  them.  It  is  no  answ  er  to  a charge  of  concealment  thereof  that  the 
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der  or  delay  creditors,  with  an  intention  of  so  doing,  is  de- 
clared an  act  of  bankruptcy,  and  therefore  not  only  are  spe- 
cial assignments  of  particular  things  or  properties  pronoun- 
ced acts  of  bankruptcy,  but  those  which  are  known  to  the 
laws  of  many  of  the  States  under  the  head  of  general  assign- 
ments and  preferred  assignments.3  The  latter  must  appear 
to  every  one  as  bankrupt  acts,  but  so  little-  has  the  scope 
and  intention  of  the  Bankrupt  Law  been  understood  that 
many  have  considered  general  voluntary  assignments*  as 
not  coming  under  the  provisions  of  this  Act,  but  the 
making  of  such  voluntary  assignments  without  prefer- 
ences has  been  decided  in  itself  an  act  of  bankruptcy 
within  the  meaning  of  the  law."  And  the  chief  reason  for 
this  appears  to  be  that  under  such  general  assignment 
the  appointment  of  the  assignee  rests  with  the  debtor, 
which  the  Bankrupt  Law  clearly  defines  as  the  preroga- 
tive of  the  creditors.  Gifts  made  with  a like  intent,  i.  e., 
that  of  defrauding  creditors,'  are  clearly  acts  of  bankrupt- 
cy, and  upon  proper  proofs  thereof  an  order  will  be 
granted  declaring  the  maker  thereof  an  involuntary  bank- 
rupt, and  he  will  be  debarred  from  a discharge,  and  the 

property  belonged  of  right  to  his  assignees  onder  an  earlier  assignment  in  insolvency 
under  the  laws  of  the  State  of  his  residence. — In  re  Beal,  2 B.  It.  178;  s.  c.  2 L T. 
B.  R.  95. 

2.  An  assignment  by  an  insolvent  of  all  his  property  for  the  benefit  of  preferred 
creditors  is  an  act  of  bankruptcy.—  Qrovo  d al.'  v.  Ballard  ei  al.,  2 B.  It.  69;  s.  c.  1 
L.  T.  B.  R.  111. 

An  assignment  of  a claim  to  secure  a pre-existing  indebtedness  made  when  the 
bankrupt  was  insolvent,  and  not  as  a pledge  of  security,  made  at  the  time  the  in- 
debtedness was  contracted,  and  not  as  a part  of  the  transaction,  is  a fraudulent  pre- 
ference and  a good  ground  for  refusing  a discharge.  —In  re  Foster,  2 B.  R.,  81;  s.  a 
1 L.  T.  B.  R,,  127. 

3.  A general  assignment  by  an  insol veut  debtor,  though  made  for  the  benefit  of 
all  his  creditors,  is  an  act  of  bankruptcy  under  the  Bankrupt  Act  of  March,  1807.— 
In  re  Langley,  ex  parie  Perry.  1 B.  R.  155;  in  re  Smith,  3 B.  K . 98. 

An  assignment  by  a debtor,  whether  solvent  or  insolvent,  is  sufficient  to  support 
an  adjudication  in  bankruptcy,  if  such  assignment  may  defeat  the  operation  of  the 
bankrupt  law. — In  re  Randall  «fc  Sunderland,  3B.  It,  4;  a.  c.  1 C.  L.  News,  209;  2 
L.  T.  B.  R.,  69. 

A general  assignment  by  an  insolvent  firm  of  all  the  firm  property  for  the  bene- 
fit equally  of  all  its  creditors,  untainted  by  actual  fraud,  is  nevertheless  an  act  of 
bankruptcy,  as  being  in  contemplation  of  law  made  with  intent  to  defeat  or  delay  the 
operation  of  the  Bankrupt  Act— Spicer  el  al  v.  Ward  el  al,  3 B.  It,  127. 
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property  so  given  away  or  its  equivalent  can  be  recov- 
ered by  the  assignee.* 

Giving  a judgment  note  when  insolvent  is  an  act  of 
bankruptcy,6  because  such  note  contains  a preference  by 
its  warrant  and  power  of  attorney  to  enter  up  judg- 
ment* 

Likewise  sales,  conveyances  or  transfers,  and  herein  of 
mortgages,' chattel  and  real,  if  executed  with  a like  intent 
are  declared  acts  of  bankruptcy  which  will  also  prevent  a 
discharge  ; but  these  must  be  all  made,  done  and  executed 
within  six  months  next  preceding  the  filing  of  the  petition. 
Mortgages,  when  given  to  secure  debts  which  were  pre- 
viously contracted,  whether  due  or  to  become  due,  are 
acts  of  bankruptcy  ;*  and  in  speaking  of  mortgages  it  will 

4.  Property  given  to  wife  by  the  husband  by  means  of  a fraudulent  conveyance 
Tests  the  title  in  her  as  trustee  for  the  benefit  of  the  husband's  creditors  to  the  extent 
that  may  be  necessary  to  satisfy  their  demands. — In  re  Meyers,  IB.  IL,  162. 

5.  Where  the  bankrupt  being  indebted  to  a creditor  on  promissory  notes  due 
and  to  become  due,  gave  him  a promissory  note  payable  one  day  after  date,  with 
warrant  to  confess  judgment,  and  judgment  thereon  was  obtained  in  November, 
and  execution  levied  on  bankrupt's  goods  before  proceedings  in  bankruptcy  insti- 
tuted by  other  creditors  in  January  following,  it  wns  held  that  such  act  of  the 
bankrupt  was  on  act  of  bankruptcy,  and  sought  to  give  a preference  to  a creditor. 
Motion  to  satisfy  the  judgment  from  sale  of  the  property  denied. — FUch,  el  aL , 
v.  McGit,  Ex  parte  Sanger,  2 B.  R.  164 ; a.  o.  2 L.  T.  Bank.  R.  80. 

A familiar  principle  of  law  is  that  every  one  presumes  the  necessary  probable 
or  unavoidable  consequence  of  his  acts.  Notes  payable  one  day  after  date,  with  a 
warrant  to  confess  judgment,  affords  strong  grounds  that  it  was  the  intention  of 
the  maker  to  give  the  payees  a preference.  It  is  not  a strained  construction  of  the 
35th  section  of  the  bankrupt  act  to  hold  that  where  the  property  of  the  maker  of 
such  notes  is  taken  into  execution,  that  he  procured  such  taking. — Hamjhey  v.  Albin 
el  aL  2 B.  R.  130  ; a.  c.  2 L.  T.  Bank.  R.,  47. 

6.  The  execution  of  chattel  mortgages  to  secure  pre-existing  debts  by  one  who 
is  insolvent  or  on  the  eve  of  bankruptcy,  is  per  se  an  act  of  bankruptcy,  and  it  will 
not  avail  the  creditor  that  he  deny  tnat  he  knew  or  believed  himftelf  to  be  insolvent 
when  he  gave  such  chattel  mortgages. — In  re  Smith,  3 B.  R 98. 

Creditors  having  reasonable  cause  to  believe  a debtor  insolvent  and  accepting 
chattel  mortgages  from  him  to  secure  their  debts,  thereby  participating  in  such  a 
fraud  on  the  act  as  to  found  a proceeding  against  the  debtor  in  involuntary  bank- 
ruptcy, will  not  be  permitted  to  relinquish  their  intended  preferences  and  claims  to 
prove  their  debts  under  the  23d  or  any  other  section  of  the  act. — In  re  Princeton, 
1 B.  R.  178  ; ac.  1 L.  T.  Bank-  R.  125. 

Unless  the  creditors  can  proceed  in  bankruptcy,  the  chattel  mortgages  by 
which  preference  has  been  given  to  certain  creditors  of  the  bankrupt,  cannot  bo 
set  aside  on  the  ground  of  such  unlawful  preference,  and  an  insolvent  by  giving 
preference  in  that  mode,  and  then  making  a general  assignment  without  prefer- 
ences, could  defeat  some  of  the  most  salutary  provisions  of  the  Bankrupt  Act — In 
re  Smith,  3 B.  R.  98. 

Transfers  made  in  the  usual  and  ordinary  course  of  a trader’s  business,  or  pay- 
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be  understood  that  both  real  and  chattel  mortgages  are 
intended.’  llut  there  is  nothing  in  the  Bankrupt  Act 

nnnts  made  at  the  time  a debt  matures,  and  in  the  usual  mode  of  paying  debts,  are 
prim  i facie  valid.  On  the  other  hand,  whenever  a creditor  is  in  possession  of  such 
facts  and  circumstances  in  reference  to  hiB  debtor’s  standing  os  arouses  suspicion 
with  regard  to  his  solvency  or  ability  to  meet  his  indebtedness,  the  creditor  is  so 
far  put  upon  inquiry  that  he  will  not  be  allowed  to  shut  his  eyes  to  those  facts  and 
circumstances,  and  obtain  payment  of  a debt,  otherwise  than  as  it  matures,  or 
take  security  or  a transfer  of  property  from  the  debtor  to  the  prejudice  of  other 
creditors.  — Driggs  et  ai  v.  Moore,  Foote  & Co.,  3 B.  R.  149. 

A chattel  mo/rtguge  of  a stock  of  goods  executed  by  one  copartner  under  seal, 
and  assented  to  by  the  other  partner  by  parol  is  valid,  aud  is  not  invalidated  by 
the  fact  that  such  mortgages  are  not  required  by  law  to  be  under  seaL  Where 
mortgagors  in  such  a mortgage  had  stipulated  to  retain  possession  of  goods  to  sell 
and  dispose  of  them  as  agents  of  the  mortgagee,  a national  bank, it  was  held  that  in 
au  action  brought  by  the  assignee  in  bankruptcy  to  set  the  mortgage  aside,  and 
recover  the  amount  of  deposits  made  by  the  mortgagor  with  the  mortgagee,  that  the 
mortgage  debt  would  be  extinguished  by  sales  and  deposits  with  the  mortgagee,  by 
the  mortgagors  in  possession,  and  no  recovery  could  be  had.  In  tuis  case  the  mort- 
gage was  not  attacked  as  having  been  given  in  fraud  of  the  act,  for  the  considera- 
tion was  advanced  at  the  time  the  mortgage  was  executed. — Haickins  cl  al.  v.  First 
National  Bank  of  Hastings,  2 B.  R.  108. 

Where  a person  in  business  executes  a mortgage  covering  his  stock  in  trade, 
and  retains  in  his  possession  the  mortgaged  property  horn  which  he  makes  sales  in 
the  course  of  his  business,  and  to  which  stock  he  makes  additions  from  time  to 
time,  there  being  no  permission  to  do  so  in  the  mortgage,  the  identification  of  the 
mortgaged  articles  becomes  difficult  or  impossible,  and  in  the  event  of  bankruptcy 
proceedings  the  mortgagee  will  have  no  title  to  the  property  in  question  under  the 
chattel  mortgage,  paramount  to  that  of  other  creditors  of  the  mortgagor. —In  re 
Manly,  3 B.  R.  75  ; Collins  v.  Meyers,  16  Ohio  R.  547  ; Freeman  v.  Bauson,  5 Ohio 
R.  1 ; Human  v.  Abbey,  7 Ohio  R.  219. 

‘A  mortgagee  whose  mortgage  is  valid  shall  not  be  interfered  with  by  an 
assignee  whose  interest  in  the  mortgaged  property  is  only  a right  of  redemption, 
precisely  what  right  was  vested  in  the  bankrupt  before  the  bankruptcy. — In  re 
High  & Hubbard,  3 B.  R 46 ; U.  S.  Bankrupt  Law,  1867,  § 14. 

7.  A mortgagee,  as  a lien  creditor,  has  his  rights  preserved  in  the  bankrupt 
courts  to  which  he  must  apply  in  accordance  with  law.  If  he  neglects  to  do  so, 
the  assignee  should  cite  him  into  court.  It  has  been  decided  that  a bill  in  equity 
will  lie  to  review  all  sales  made  under  deeds  of  trust  subsequent  to  bankruptcy.— 
Davis  Carpenter  et  al.  2 B.  R 125.  # • 

Where  bankrupt,  a business  corporation,  made  a mortgage  hol'd  valid  of  goods 
and  chattels,  part  in  New  York  and  part  in  New  Jersey,  and  filed  the  mortgage  in 
the  first  named  but  not  in  the  latter  State,  it  was  held  that  the  mortgage  was  opera- 
tive against  creditors  in  New  York,  but  not  in  New  Jersey,  and  testimony  to  show 
the  portion  of  the  prppertv  in  the  respective  States  at  the  time  of  delivery  of  the 
mortgage  ordered  to  be  taken. — In  re  The  Soldiers'  Business  Messenger  & Despatch 
Co.,  2 B.  R.  162. 

A mortgage  given  to  secure  present  loan  and  a small  sum  previously  advanced, 
held  valid  as  to  both  sums,  the  mortgage  having  been  assigned  to  third  person,  and 
there  being  no  evidence  tliat  mortgagee  had  reasonable  cause  to  believe  when  she 
received  the  mortgage  that  it  was  made  in  fraud  of  any  provision  of  the  bankrupt 
act. — In  re  Rosenberg,  3 B.  R.  33. 

A firm  had  notes  past  due  and  falling  due  without  available  means  to  meet 
them,  and  obtained  loans  for  the  purpose  from  parties  liable  on  certain  of  the  firm 
not*  s and  private  notes  of  the  members,  giving  two  new  notes  for  the  loans  so 
obtained,  and  securing  payment  thereof  by  executing  a mortgage  of  all  the  firm 
property.  The  firm  was  subsequently  adjudged  bankrupt,  on  the  petition  of  a cred- 
itor in  involuntary  bankruptcy,  and  assignee  in  bankruptcy  brought  action  inequity 
to  set  aside  said  mortgage  as  constituting  a fraudulent  preference  under  section  3o 
of  the  bankrupt  act  The  mortgagees  swore  that  they  believed  the  firm  to  be  sol- 
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which  forbids  security  being  taken  by  mortgage  where 
there  is  a present  passing  interest  equivalent  to  the  thing 
secured.9  The  passing  of  a present  interest  when  less 
than,  or  a part  only  of,  the  amount  attempted  to  be  se- 
cured, will  not  secure  any  more  than  the  interest  at  the 
time  passing,  if  the  mortgagor  be  insolvent. 

Doubts  as  to  the  validity  of  such  an  instrument  as  af- 
fecting the  passing  interest  have  been  expressed  because 
of  the  fraudulent  intent,’  not  fraudulent  as  regarded  by 

vent  at  the  time  such  mortgage  was  executed,  and  a member  of  the  firm  swore  that 
he  believed  the  same,  and  had  not  then  contemplated  insolvency  or  bankruptcy. 
Held,  that  as  the  firm  was  actually  insolvent  when  the  mortgage  was  executed,  and 
the  mortgagees  as  well  as  the  mortgagor  had  reasonable  cause  to  believe  that  the 
mortgagor  was  insolvent  and  on  the  eve  of  a Btate  of  bankruptcy,  mortgage  must 
be  set  aside  os  void. — Scammon  et  al.  v.  Cole  lloope >*,  3 B.  R.  100. 

8.  No  mortgage  of  any  vossel  or  of  any  other  goods  or  chattels  made  as  security 
for  any  debt  or  debts  in  good  faith  and  for  present  considerations  and  otherwise 
valid,  and  duly  recorded  pursuant  to  any  statute  of  the  United  States,  or  of  any 
State,  shall  lie  invalidated  or  affected  hereby. — 6 14  U.  S.  Bank.  Act 

“The  title  of  the  assignees  to  property  of  the  bankrupt  is  subject  to  the  rights, 
duties,  liabilities,  equities  and  charges  which  would  have  affected  such  property 
respectively  in  the  hands  of  the  bankrupt  himself ; thus  the  assignees  are  bound  to 
respect  the  rights  of  subsequent  owners  of  the  property  as  much  as  the  bankrupt 
himself  would  be.”— -Ylrilfith  & Holmes’  English  Bankrupt  Law,  272. 

In  Hutton  v.  Crutwell,  1 El.  & B.  15  ; 22  L.  J.  Q.  B.  78,  it  was  held  that  amort- 
gage  of  all  of  a trader’s  property  to  secure  a present  advance,  was  not  an  a<4  of 
bankruptcy,  and  this  even  though  the  object  of  the  advance  was  to  pay  off  a bygone 
debt,  and  thereby  relieve  the  debtor’s  property  from  liability  to  a distress  or  any 
other  charge.  Whitmore  v.  Claridge,  31  L.  J.  Q.  B.  141  ; 33  L.  J.  Q,  B.  (Ex.  Gh.) 
87.  The  result  of  the  eases  seems  to  be,  that  assignments  of  a debtor’s  property  are 
not  fraudulent  and  acts  of  bankruptcy  if  the  debtor  gets  an  equivalent ; that  inade- 
quacy of  the  equivalent  does  not  make  the  assignment  fraudulent  as  a matter  of 
law,  but  is  strong  evidence  on  which  a jury  may  find  fraud  as  a fact . — BiUestone  v. 
Cooke,  6 E.  It  Ik,  296  ; 25  L.  J.  Q.  B.  $8 1 ; Whitmore  v.  Claridge,  31  L.  J.  Q,  B. 
141  ; 33  L.  J.  Q.  B.  (Ex.  eh.)  87  ; Mercer  v.  Peterson,  37  L.  J.,  (Ex.  ch.)  Ex.  54. 

Another  exception  to  the  rule  that  assignments  of  the  whole  of  a debtor’s  pro- 
perty are  acts  of  bankruptcy,  is  iu  the  case  where  such  an  assignment  is  made  in 
pursuance  of  a lauding  antecedent  undertaking  so  to  do.  Hutton  v.  ( Yuiwett , 1 E. 
& B.  15  ; 22  L.  J.  Q.  B.  78  ; Harris  v.  Picket!,  4 H.  & N.  1 ; 28  L.  J.  Ex.  197. 

When  a creditor  has  a mortgage  or  pledge  of  real  or  personal  property  of  the 
bankrupt  or  a lien  thereon  for  securing  the  payment  qf  a debt  owing  to  him  from 
the  bankrupt^  he  shall  be  admitted  as  a creditor  only  for  the  balance  of  the  debt  after 
deducting  the  value  of  such  property. — U.  S.  Bankrupt  Law,  § 20. 

A mortgage  given  by  debtor  before  becoming  insolvent  and  not  in  contempla- 
tion of  bankrupty,  to  secure  a creditor,  although  made  with  an  intent  to  prefer  said 
creditor,  is  not  within  any  of  the  inhibitions  of  the  39th  section  of  the  act  of  bank- 
ruptcy, and  is  not  therefore  an  act — In  re  Dunham,  et  al.  2 B.  R.  9. 

9.  The  35th  section  of  the  bankrupt  act,  relating  to  fraudulent  transfers.  Ac., 
declares  that  “if  such  a transfer  or  conveyance  is  not  made  in  the  usual  and  ordi- 
nary course  of  business  of  the  debtor,  the  fact  shall  be  prima  jade  evidence  of  fraud." 
While  we  may  concede  that  the  bankrupt  being  largely  engaged  in  the  manufacture 
of  lumber  was  necessarily  compelled  in  the  course  of  his  business  to  borrow  money 
by  mortgage  of  his  property,  we  think  the  evidence  brings  this  case  within  the  pur- 
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those  laws  the  community  have  been  accustomed  to  take 
as  their  rules  of  action  for  their  business  transactions,  but 
a fraud  as  contemplated  by  the  bankrupt  law. 

Where  a debtor  has  been  arrested  on  a process  or  ex- 
ecution founded  on  a demand  exceeding  one  hundred 
dollars,  which  could  be  proved  under  this  act,  and  that 
process  has  been  in  force  and  not  discharged  by  payment 
or  otherwise  for  a period  of  seven  days,  the  same  is  a suf- 
ficient cause  for  an  adjudication  of  bankruptcy.  So,  too, 
where  a debtor  has  been  actually  arrested  in  civil  action 
on  a debt  founded  on  contract  and  imprisoned  therefor 
for  a period  of  seven  days  or  more.  Such  imprisonment 
is  declared  to  be  an  act  of  bankruptcy.11 


view  of  the  35th  section.  This  conveyance  was  given  to  secure  a pre-existing  debt 
admittedly  incurred  outside  of  his  ordinary  business.  This  fact,  therefore,  was 
prima  facie,  and  if  uncontrolled,  sufficient  evidence  to  establish  reasonable  knowl- 
edge on  the  part  of  the  mortgagee  of  the  debtor’s  insolvency,  (2d  Allen,  20  ; do.  491.) 
He  was  put  upon  inquiry  and  should  have  taken  steps  to  ascertain  the  condition  of 
the  debtor,  or  at  least  his  general  reputation  as  to  solvency  in  the  place  where  he 
resided  (4  Gray,  111  ; do.  574).’  He  has  made  no  effort  to  rebut  this  presumption 
cf  fraud,  and  the  mortgage  being  void  in  part  as  to  the  pre-existing  debt,  is  void 
as  to  the  whole.— 2 Cushing,  160  ; 7 Howard  U.  8.  Rep.  627  * in  re  Black  & Secor, 
1 B . R.  81;  Tuttle  v.  Truax  et  al,  1 B.  R.  169. 


a Section  35  of  the  United  States  Bankrupt  Act  of  1867,  does  not  apply  to  an 
assignment  made  more  than  twelve  months  before  the  filing  of  the  bankrupt’s 
petition,  such  assignment  being  for  the  benefit  of  all  the  creditors  of  the  bankrupt 
— In  re  Horledge,  1 B.  It.  195. 

Assignment  to  trustees,  although  for  the  purpose  of  making  an  equal  distribu- 
tion amongst  creditors,  would  be  held  void  as  an  attempt  to  substitute  the  trustee 
selected  by  the  bankrupt  for  the  assignee  contemplated  by  the  Bankrupt  Act — 4 
East.  230  ; 17  Ves.  139  ; Cowp.  123  ; 3 Esp.  229  ; 2 Scott,  N.  R.  245  ; Qroic  v. 
Ballard  el  al,  2 B.  R.  69. 

A deed  of  assignment  by  a debtor  conveying  the  wholo  of  h>s  estate  to  his 
trustees,  defeats  the  bankrupt  law  and  is  an  act  of  bankruptcy  itself,  and  therefor© 
the  debtor  is  a bankrupt  the  moment  he  has  executed  the  deed.  — Wilson  v.  Day , 
2 Burr.  R.  827,  (Eng.)  • 

A voluntary  conveyance  settling  property  upon  the  wife  an  i family  of  the 
grantor,  will  be  considered  as  fraudulent  as  to  subsequent  creditors,  if  the  grantor 
be  indebted  at  the  time  to  such  an  extent  that  the  settlement  will  embarrass  him  in 
the  payment  of  his  debts,  although  the  debts  due  may  be  subsequently  paid  in  the 
course  of  business. — Antrim s,  assignee,  v.  Kelley  el  al,  4 B.  R.  i89. 

The  assignment  by  a debtor  of  all  his  estate  in  trust  for  distribution  among 
all  his  creditors,  equally  tends  necessarily  “ to  defeat  or  delay  the  operation  ” of 
the  bankrupt  law  ; ani  therefore,  if  executed  after  this  law  (on  June  1,  1867,) 
went  into  practical  operation,  and  within  the  prescribed  limit  of  six  months  before 
the  commencement  of  proceedings  against  him  under  the  39th  section,  is  an  act  of 
bankruptcy.  Such  assignment,  though  constructively  fraudulent  with  such  rela- 
tion to  the  bankrupt  law,  is,  in  the  absence  of  actual  fraud,  not  void  but  voidable. 
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and  not  voidable  otherwise  than  at  the  suit  of  the  assignee  in  bankruptcy. — Barnes 
v.  lietitw, 

b A.  loaned  money  to  a firm  to  assist  them  in  carrying  on  their  business,  and 
some  time  afterwards  received  from  them,  os  security,  a judgmeut  note  with  war- 
rant of  attorney  to  confess  judgment  It  was  well  understood  at  the  time  the  con- 
fession ot  judgment  was  given  to  A , that  the  firm  could  not  refund  the  amount 
due  without  seriously  crippling  their  business.  The  note  was  dated  February  23, 
1869,  payable  lour  months  after  date,  but  judgment  was  not  entered  up  until  May 
9.  1870.  Proceedings  in  bankruptcy  were  commenced  by  the  firm  June  6,  1870, 
and  the  United  States  Marshal  took  possession  of  the  stook  of  goods,  levied  on  by 
the  sheriff,  under  the  execution  in  favor  of  A.,  and  sold  it  pursuant  to  an  agree- 
ment between  the  two  parties.  A.  thereupon  presented  his  petition,  praying  an 
order  of  court  for  the  payment  of  the  amount  of  his  execution  out  of  the  proceeds 
of  sale.  The  court  refused  to  grant  the  prayer  of  the  petition,  for  the  reason  that 
A.  had  reasonable  cause  to  believe  the  firm  was  insolvent  at  the  time  he  entered  up 
judgment  and  issued  execution.— in  re  Terry  A Cleaver,  4 B.  R.  33. 

Where  the  note  and  warrant  of  attorney  on  which  judgment  was  founded,  were 
given  within  four  months  before  proceedings  in  bankruptcy  were  commenced, 
being  the  agreed  security  for  a loan  made  at  the  time,  and  it  conclusively  appeared 
that  the  creditor  had  no  reasonable  cause  to  believe  the  debtor  insolvent,  though 
he  knew  him  to  be  bo  at  the  tune  of  entering  the  judgment,  the  court  held  that 
the  judgment  was  valid.  — Vojle  v.  Lathrop,  4 B.  R.  146. 

c Mortgages  and  other  liens  that  have  been  obtained  fairly  and  in  good  faith, 
are  recognized  and  protected  by  the  United  States  Bankrupt  Act  of  1867,  when  the 
mortgagee  or  lawful  holder  thereof  conforms  to  its  provisions  for  the  purpose  of 
establishing  aud  realizing  upon  snch  security;  but  he  must  come  into  the  Bankrupt 
Court  for  his  rights  under  said  act,  and  if  the  creditor  commences  proceedings  to 
foreclose,  he  may  be  restrained  by  injunction. — In  re  Snedaker,  3 B.  R.  155;  Davis 
t.  Bittel  d ai.  2 B.  R.  125. 

A mortgage  upon  a stock  of  goods  which  authorizes  the  mortgagor  to  sell 
them  and  replace  them  with  others,  at  such  times  and  in  bucIi  manner  as  he  may 
determine,  and  use  the  proceeds  generally  os  he  sees  fit,  is  void  as  to  such  goods 
as  the  power  of  sale  relates  to. — In  re  Kohley,  ef  a/.,  4 B.  R.  124. 

Where  a mortgagee  fails  to  secure  an  equitable  lien  by  bill  and  the  appoint- 
ment of  a receiver,  on  products  or  rents  of  the  mortgaged  premises,  after  a de- 
fault, even  though  said  premises  sell  for  less  than  his  claims,  at  a sale  by  the 
mortgagor’s  assignee  in  bankruptcy,  he  will  only  be  entitled  to  a pro  raia  share 
on  the  deficiency  of  his  claim  out  of  the  bankrupt's  assets.  Products  of  the 
mortgaged  premises,  reduced  to  possession  by  the  assignee  in  bankruptcy  prior 
to  sale  of  the  mortgaged  premises,  are  to  be  treated  as  assets  to  be  distributed 
under  the  United  States  Bankrupt  Act  of  1867,  aud  the  mortgagee  cannot  claim 
that  a deficiency  after  sale  on  his  mortgage  shall  be  paid  in  preference  to  the 
chums  of  other  creditors. — In  re  Snedaker,  4 B.  R.  43  ; in  re  Snedaker,  3 B.  It.  155. 

A mortgage  given  for  value  and  in  good  faith  may  be  valid  without  change  of 
possession.— in  re  Griffiths,  3 B.  R.  179. 

d.  T he  act  of  bankruptcy,  by  lying  in  prison  twenty-one  days,  did  not  relate 
to  the  first  day  of  imprisonment,  under  6 Geo.  4,  c.  16,  s.  5,  but  only  to  the  last  of 
them.  — Moser  v.  Newman,  6 Bing.  556  ; 4 M.  & P.  333,  S.  P.  ; Higgins  v.  Me  Adam, 
3 Y.  A J.  1 ; Tucker  v.  Barrow , 3 C.  A P.  85  ; .1.  A M.  137.  (Eng. ) 

Where  a debtor  was  imprisoned  on  one  day  before  noon  aud  released  six  daya 
thereafter  before  noon,  that  was  not  a sufficient  imprisonment  to  constitute  an  act 
of  bankruptcy. — In  re  Pooke  A Steere,  5 B.  R. 

Where  a person  was  arrested,  but  on  acconnt  of  illness  was  allowed  to  remain 
a few  days  in  his  own  house,  the  officer's  deputy  having  the  key  in  his  possession, 
and  he  was  afterwards  removed  to  gaol,  it  was  held  that  this  was  a legal  imprison- 
ment, so  as  to  constitute  au  act  of  bankruptcy. — Stevens  v.  Jackson,  1 Marsh, 
569  ; 6 Taunt.  106  ; 4 Camp.  164  ; 2 Rose,  285.  (Eng.) 
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CHAPTER  YI. 

FRAUDULENT  PREFERENCES  CONTINUED. 

This  Act  expressly  provides  that  any  person  who  is 
already  insolvent  or  in  contemplation  of  insolvency,  will 
commit  an  act  of  bankruptcy  if  he  shall  make  any  pay- 
ment, gift,  grant,  sale,  conveyance  or  transfer  of  money 
or  other  property,  estate,  rights  or  credits,  with  an  inten- 
tion of  preferring  one  or  more  of  his  present  or  prospect- 
ive creditors.1  This  portion  of  section  39  is  probably  less 

1.  Where  an  insolvent  debtor  executed  a bill  of  sale  to  a creditor  who  had 
obtained  the  lew  on  an  attachment  after  notice  of  the  debtor’s  insolvency,  the  same 
was  held  to  be  a violation  of  the  Bankrupt  Act  of  1867,  its  inevitable  effect  being 
to  give  a preference.— In  re  Gregg,  4 B.  R.  150. 

The  giving  of  a preference  is  a necessary  consequence  of  the  payment  by  an 
insolvent  debtor  of  one  of  his  creditors  ; hence  preference  being  a necessary  con- 
sequence of  the  payment,  the  law  conclusively  presumes  the  intent  to  prefer. — 
In  re  Silverman,  4 B.  It  173. 

Where  the  indorser  of  a promissory  note  received  bills  and  drafts  from  the 
maker,  with  instructions  to  apply  the  same  to  the  payment  of  the  note  upon 
which  he  was  indorser,  the  court  held  him  liable  for  the  amount  so  paid,  the 
maker  being  insolvent,  and  the  indorser  having  knowledge  of  his  insolvency,  and 
the  transaction  constituting  a fraudulent  preference.— AM,  et  al,  v.  Thorrer,  3 B.  It. 
29. 

If  a preference  was  not  obtained  in  contemplation  of  bankruptcy  within  the 
specified  time  (six  months),  the  preference  in  sue  i case  becomes  merely  the  pay- 
ment of  a just  debt—  Forsaith  v.  Merritt,  et  aL , 3 B.  R.  11. 

Where  a bank  retains  moneys  deposited  as  security  for  drafts  made  by  a 
bankrupt  prior  to  adjudication,  and  discounted  by  it,  this  does  not  constitute  a 
fraudulent  preference.  — The  Chartered  Bank  of  India , Australia  and  China  v.  Evans, 
et  al.,  4 B K.  46. 

A creditor  cannot  prove  his  debt  in  bankruptcy  if  he  receives  any  preferences, 
knowing  his  debtor’s  insolvency,  contrary  to  the  provisions  of  the  United  States 
Bankrupt  Act  of  1867.— In  re  Kingsbury,  el  al.,  3 B.  R.  84. 

A creditor  who  has  receiv  *d  u fraudulent  preference  may  remove  the  stain  of 
fraud  by  surrendering  the  property  and  disclaiming  all  intent  to  become  a party 
to  the  bankrupt’s  fraudulent  discharge.— In  re  Montgomery,  3 B.  R.  97. 

The  drawer  or  endorser  of  a bill  accepted  by  the  bankrupt  cannot,  however, 
be  sued  until  the  bill  becomes  due,  and  nonce  of  its  dishonor  had  been  sent  to  him 
in  the  meantime  ; the  holder  is  not  bound  to  prove  the  bill,  nor  perhaps  allow  it  to 
be  returned,  and  the  bankrupt  may  obtain  his  discharge,  which  does  not,  however, 
discharge  any  other  party  to  the  bill.  I£  therefore,  in  such  case  the  drawer  or  in- 
dorser conld  not  prove,  be  might  become  liable  to  pay  the  whole  bill,  and  yet  bo 
precluded  from  recovering  over  against  the  bankrupt.  This  difficulty  seems  met  by 
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understood  and  more  frequently  violated,  without  the 
insolvent  being  declared  a bankrupt,  than  any  other  part 
of  the  Bankrupt  Law,  because  the  term  “ in  contempla- 
tion of  insolvency  appears  to  be  indefinite,  and  is  fre- 
quently understood  to  mean  in  course  of  preparation  for 
bankruptcy,  instead  of  in  anticipated  danger  of  insolven- 
cy, or  in  contemplation  of  committing  an  act  of  bankruptcy. 
And  also  because  it  happens  so  frequently  that  insolvents 
struggle  on  in  business  hoping  to  extricate  themselves, 
and  continue  business  transactions  necessitating  the  com- 
mission of  one  or  more  of  the  acts  hereby  declared  acts 
of  bankruptcy,  which  would  not  be  such  but  for  their  in- 
solvent condition.8 


the  177th  or  178th  section  of  the  Act  of  1849. — Griffith  &-  Holmes’  English  Bankrupt 
Law,  606. 

2.  Where  a petition  averred  that  acts  were  committed  by  bankrupt  in  contem- 
plation of  bankruptcy  and  insolvency,  and  evidence  of  insolvency  only  was  given, 
the  petition  should  be  amended  accordingly. — In  re  Haughton,  1 B.  R.  121. 

A trader  admitting  insolvency  by  his  acts  is  conclusively  presumed  to  contem- 
plate insolvency. — In  re  Waite,  1 B.  It  84. 

If,  at  that  time,  Dibblee,  in  his  own  mind,  from  a view  of  the  state  of  things 
which  surrounded  him,  contemplated  that  his  Ann  would  not  be,  and  continue  to  lie, 
from  that  time  thenceforth,  able  to  pa}’  their  debts,  as  such  debts  should  mature,  in 
the  ordinary  course  of  their  business,  then  he  contemplated  insolvency;  find,  if  he 
contemplated  insolvency,  that  puts  the  case  in  precisely  the  same  predicament  ae 
though  he  had  been  insolvent;  because,  the  language  is,  "being  insolvent  or  in  con- 
templation of  insolvency.”  A debtor  has  no  more  right  to  do  the  forbidden  act 
when  he  contemplates  that,  in  view  of  the  existing  aspect  of  affairs,  he  will  not  be 
able  to  pay  his  debts  in  the  qrdinary  course  of  his  business,  than  if  he  were  actu- 
ally at  the  time  insolvent.  If  he  contemplates  insolvency,  it  is  of  the  same  force 
and  effect  as  if  he  were  actually  insolvent,  by  reason  of  his  not  being  able  to  pay 
a debt  past  due  at  the  time. — Extract  from  charge  of  Judje  Blaichford  .n  re  Dibblee, 
2 B.  R.  186. 

3.  It  will  not  do  to  say  that  the  act  of  making  a transfer  of  property  or  of 
procuring  or  suffering  property  to  be  taken  on  legal  process,  with  the  intent  named, 
is  an  act  of  bankruptcy,  wnether  the  debtor  is,  or  is  not  otherwise  sUow  n to  oo 
bankrupt  or  insolvent,  or  to  bo  contemplating  bankruptcy  or  insolvency,  on  the 
idea  that  the  act  becomes,  ipso  facto,  one  in  contemplation  of  bankruptcy,  because 
it  being  an  act  of  bankruptcy,  and  thus  being  bankruptcy,  the  doing  of  it  must 
have  been  in  contemplation  of  bankruptcy.  This  is  reasoning  in  a circle*  and 
such  a view  would  not  require  that  the.  debtor  should  even  be  insolvent  or  contem- 
plate insolvency,  and  would  virtually  strike  those  words  out  of  the  section;  for  if  it 
were  6hcwn  that  the  debtor  had  done  the  act  named  with  the  intent  named,  the 
fact  that  he  had  done  it  in  contemplation  of  bankruptcy  would  follow’  as  an  inevit- 
ble  legal  conclusion,  and  insolvency  or  the  contemplation  of  it  would  never  be- 
come an  operative  pre-requisite.  The  debtor  must  be  shown,  aside  from  the  mere 
doing  of  the  act  named,  with  the  intent  named,  to  have  done  it  when  bankrupt  or 
insolvent  or  in  contemplation  of  bankruptcy  or  insolvency  — Extract  from  opinion  of 
Judge  Blaichford  in  re  Craft,  IB.  It  90. 
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Giving  any  warrant  to  confess  judgment  is  also  de- 
clared to  be  an  act  of  bankruptcy, “if  with  like  intent,  and 
is  now  invariably  so  construed,  if  the  debtor  be'  insol- 
vent ; and  the  suffering  or  permitting  the  recovery  of  a 
judgment  against  himself  by  an  insolvent  is  now  deemed 
an  act  of  bankruptcy,  if  the  same  be  done  with  an  in- 
tent to  give  a preference  to  one  or  more  creditors,  or  to 
any  person  or  persons  who  are  or  may  be  liable  for  him 
as  endorsors  or  otherwise,  or  with  the  intent  to  defeat  or 
delay  the  operation  of  this  Act* 

All  of  these  acts  are  such  as  in  themselves  will  pre- 
vent a bankrupt  from  obtaining  his  discharge,  if  opposi- 
tion be  made  on  these  grounds.  This  law,  as  amended, 
provides  that  a banker,  broker,  merchant,  trader,®  manu- 
facturer or  miner  who  has  fraudulently  stopped  pay- 

4.  An  insolvent  debtor  commits  an  act  of  bankruptcy  by  confessing  judgment 
and  permitting  his  property  to  be  taken  on  an  execution  issued  thereupon,  which 
will  delay  operation  of  this  Act — In  re  Craft,  1 B.  R.  89. 

An  act  of  bankruptcy  by  procuring  goods  to  bo  taken  in  execution  is  not  com- 
mitted till  seizure,  and  when  so  committed  is  not  carried  back  by  relation  to  an 
earlier  period. — Belcer  v.  Gumow , 9 Q.  B.  873  ; 1G  L.  J.  Q.  B.  158  ; 11  Jur.  286  ; 
Gibson  v.  King,  1 Cor.  A Marsh,  458. — Griffith  A Holmes'  English  Bankrupt  Law, 
105  and  106. 

Suffering  property  to  bo  taken  on  legal  process.  This  was  added  for  a pur- 
pose and  with  an  intent  To  say  that  there  cannot  be  a suffering  where  there  is 
pressure  by  a creditor,  is  to  destroy  the  plain  meaning  of  the  words.  To  suf- 
fer or  permit  implies  pressure  and  action  from  without  Pressure  being  thus  an 
inherent  element  of  sufferance,  to  say  that  where  there  is  pressure  there  can  be  no 
Bufferance,  is  to  utter  a fallacy.  Where  a person  permits  what  he  can  prevent  he 
suffers  or  allows  the  tiling  to  be  done,  whether  he  is  threatened  or  pressed  or  not. 
A debtor  who  is  threatened  or  pressed  can  prevent  the  taking  of  Ins  property  on 
legal  process  by  going  into  voluntary  bankruptcy.  If  he  does  not  he  clearly  suf- 
fers or  allows  or  permits  the  taking.  In  Gore  v.  Uoyd,  12  Mee  A W.,  480,  it  was 
held  that  giving  uuder  pressure  a warrant  of  attorney  to  confess  a judgment,  under 
which  goods  were  taken  on  execution,  was  not  procuring,  but  was  suffering  the 
goods  to  be  taken  on  execution  ; and  in  Gibson  v.  King,  1 Carr  A Marsh,  458,  it  was 
held  that  allowing  a judgment  to  go  by  default  was  suffering  goods  to  be  taken  in 
execution  which  were  taken  under  the  judgment,  and  was  not  procuring  them  to 
be  so  taken. — Retract  from  opinion  of  Judge  Blatchford , in  re  Craft,  1 B.  K.  90. 

Giving  of  a warrant  of  attorney  to  confess  judgment  by  an  insolvent  firm  that 
has  reason  to  believe  they  cannot  pay  all  their  debts  in  the  ordinary  course  of  bu- 
siness, operates  as  a preference  constituting  an  act  of  bankruptcy. — In  re  Camp- 
bell, et  at.,  3B.R.  124. 

Giving  judgment  notes  with  warrant  to  confess  judgment,  not  being  in  accord- 
ance with  the  ordinary  course  of  business  is  an  act  of  bankruptcy. — In  re 
Haughey,  assignee,  Ac.,  2 B.  R.  129  ; s.  c.  2 L.  T.  B.  R.  47. 

5.  The  commercial  definition  of  a trader  is  one  who  makes  it  Ins-business  to 
buy  merchandise  or  things  ordinarily  the  subjects  of  commerce  and  traffic. — In  re 
Cowles,  1 B.  R.  42  ; b.  c.  1 W.  Jur.,  3G7 


Digitized  by  Google 


88 


GAZZAii  S TREATISE  ON 


ment  of  his  commercial  paper,  or  who  having  suspend- 
ed payment  thereof,  has  not  resumed  payment  within  a 
period'of  fourteen  days,  shall  be  declared  to  have  com- 
mitted an  act  of  bankruptcy,  within  the  meaning  of  this 
Act,  and  if  he  has  so  fraudulently  suspended  will  be  pre- 
cluded from  obtaining  his  discharge  ; and  on  the  applica- 
tion of  a creditor,  who  is  entitled  to  file  a petition*  for 
the  adjudication  of  his  debtor  by  owning  debts  against 
him  to  the  amount  of  two  hundred  and  fifty  dollars, 
provable  under  this  Act,  a banker,  broker,  merchant,  trader, 
manufacturer  or  miner,  owing  debts  to  the  amount 
of  three  hundred  dollars,  whose  commercial  paper  so 
remains  suspended  for  a period  of  fourteen  days, 
may  be  adjudicated  an  involuntary  bankrupt  f but 
unless  this  suspension  has  been  fraudulent  within  the 
meaning  of  this  Act  a discharge  will  not  be  denied  on 
account  of  such  suspension  and  non-resumption. 

To  prevent  such  an  adjudication  of  bankruptcy, 
and  to  thwart  any  attempt  to  force  the  debtor  into 
a position  where  he  may  be  deemed  to  be  in  contem- 

Bankebs.— These  were  first  made  subject  to  the  bankrupt  laws  by  Stat*  5, 
George  IL,  c.  30,  and  it  has  been  holden  that  persons  shall  l>e  deemed  bankers 
within  the  meaning  of  that  statute  if  they  act  as  such,  although  they  may  not  ac- 
tually keep  an  open  banking  house,  or  may  keep  their  books  and  conduct  their 
business  in  a manner  different  from  that  usually  adopted  by  bankers.  — Ex  parte 
Wilson,  1 Atk.,  218.— Griffith  «fc  Holmes’  English  Bankrupt  Law,  p.  76. 

Legality  of  trade  immaterial. — Saunderson  v.  Howies,  4 Burr,  2066  ; Martin  v. 
LTighdngale,  *1  Moore,  305,  (Eng.) 

Trading  need  not  continue  till  bankruptcy. — Anon.  1 Vent  6 ; Willoughby  v. 
Thornton , 1 Sel.  N.  P.  175  ; Doe  v.  Lawrence , 2 Car  & P , 134  (Eng.) 

That  a merchant,  banker,  or  trader,  who  in  the  course  of  his  business  as  such, 
shall  execute  notes,  bills  or  other  instruments,  which  circulate  as  commercial 
paper,  and  who  fails  to  pay  the  same  within  fourteen  days  afte»  maturity,  or  the 
same  shall  have  become  due  and  payable,  without  a sufficient  excuse  for  such  fail- 
ure, shall  be  deemed  to  have  fraudulently  suspended  payment,  and  shall  be  de- 
clared a bankrupt  — Extract  from  opinion  of  Judge  Hit,  3 B.  It.  7. 

6.  A creditor  whose  debt  is  not  yet  due,  may  petition  to  have  his  debtor  de- 
clared a bankrupt—  Phelps  v.  Gat  sen,  3 B.  R.  22. 

Whenever  an  indorser’s  liability  has  become  fixed,  such  liability  constitutes  a 
debt  due  and  payable  from  the  endorser,  which  may  be  made  the  foundation  of 
involuutary  as  well  as  voluntary  proceedings  of  bankruptcy. — In  re  Nickodcmus, 
3 B.  R.  55. 

The  qualification  of  the  creditor  who  may  file  involuntary  petition  defined  to 
be  one  who  owns  debts  provable  under  this  act  to  amount  of  $250.— U.  S.  Bankrupt 
Law,  1867,  § 33. 
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plation  of  bankruptcy,  he  should  promptly  oppose  such 
proceedings,  if  solvent,  by  showing  his  solvency,’  but  if 
he  be  proved  insolvent,  then  his  creditors  at  large  will 
probably  have  saved  a much  greater  portion  of  their 
debts  than  if  they  had  allowed  him  to  drift  on  in  a 
state  of  suspension,  his  property  being  sacrificed  or  en- 
cumbered beyond  the  reach  of  bankruptcy  proceedings, 
by  lapse  of  four  and  six  months  respectively,' and  will  by  / 
their  prompt  action  under  the  provisions  of  this  law  pre- 
vent their  own  claims  from  being  tainted  by  suspicion  of 
bankruptcj’,  which  their  neglect  would  have  implied,  and 
which  would  certainly  be  the  case  if  they  induced  their 
debtor  to  make  them  payments  on  such  debts,  or  suffer 
judgment  or  execution  on  any  of  their  claims  after 
their  knowledge  of  the  insolvency  of  the  debtor,  and 
within  four  months  prior  to  his  adjudication;  and  any  col- 
lusion with  the  bankrupt  would  be  treated  as  prima  facie 
evidence  of  such  fraudulent  intent.  Merchants  and 
others  who  have  commercial  paper  received  from  their 
customers,  and  which  is  maturing,  or  other  such  paper 

7.  Tf  the  bankrupt  do  not  contest  the  validity  of  the  adjndication  within  the 
prescribed  period,  an  application  to  review  the  same  will  not  be  heard  by  the  com- 
missioner.— Ex  parte  Carter,  1 DeG  M.  A G.  212,  remedy  by  appeal  to  the  Court 
of  Appeal  — Carter  v.  Dimmock , 4 H.  L.  351  (Eng  ) 

Assuming  that  the  debtor  appears  to  show  cause  against  the  adjudication,  he 
has  the  right,  in  the  first  instance,  upon  the  first  day  of  his  appearance  to  demand 
in  writing  a trial  by  jury,  to  ascertain  the  facts  of  such  alleged  bankruptcy,  and, 
if  he  does  not  do  so,  the  Court  will  then  proceed  to  a hearing.  The  practice  in 
the  English  Courts  of  Bankruptcy,  is  that  inasmuch  as  all  the  allegations  against 
the  debtor  have  been  made  ear  parte,  and  that  he  is  entitled  upon  a hearing  to  cross 
examine  Cue  creditor  who  has  filed  the  petition,  and  the  witnesses  who  have  been 
examined  or  made  affidavits  in  support  of  it,  that  the  petitioning  creditor  must 
begin  and  establish  by  evidence  the  allegations  of  his  petition,  and  all  the  requi- 
sites necessary  to  support  the  adjudication  before  calling  upon  the  debtor  to  show 
cause.— Ex  parte  Clay,  1 Foublanqne,  212. 

Should  the  creditor  succeed  in  establishing  a case  which,  if  unanswered,  would 
be  sufficient  for  an  order  of  adjudication,  the  debtor  then,  by  his  counsel,  adduces 
evidence  in  answer  to  or  rebuttal  of,  the  petitioning  creditor’s  case.—  See  James’ 
Notes,  2G4. 

The  Court  is  slow  to  annul  adjudication  which  may  be  beneficial  to  cred- 
itors, unless  it  is  very  clearly  shown  that  it  is  legally  invalid,  and  not  to  be  made 
good-  Mere  doubt  as  to  the  validity  of  the  legal  requisites  will  not  induce  the 
Court  to  annul — Ex  parte  Bower,  i DeG.  M.  & G«,  4G8  (Eng.)  6ee  Griffith  A 
Holmes’  English  Bankrupt  Law,  782  and  783. 
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which  has  matured  and  is  lying  over  unpaid,  should 
remember  that  if  the  commercial  paper  is  fourteen  days 
past  due,8  instead  of  bringing  suit  thereon  under  the  State 
laws,  that  by  this  Act  and  the  amendments  thereto  they  can 
have  a petition  in  bankruptcy  filed  against  the  maker  of 
such  note  or  acceptor  of  such  draft,  if  their  claims  against 
the  maker  or  acceptor,  as  the  case  may  be,  together 
amount  to  the  sum  of  two  hundred  and  fifty  dollars,  and  the 
bankrupt  owes  debts  to  amount  of  three  hundred  dollars, 
provable  under  this  Act.  By  so  doing,  they  can  compel 
either  an  immediate  settlement  on  the  part  of  the  debtor 
or  his  friends,  or  by  forcing  the  debtor  into  bankruptcy  at 
once  they  will  obtain  a larger  dividend  than  they  would 
otherwise  receive,  for  assets  as  a rule  disappear  under  the 
pressure  of  business  embarrassment  even  without  inten- 
tional dishonesty  on  the  part  of  an  embarrassed  debtor. 


8.  Tli©  words  "fourteen  days,”  as  used  in  sec.  39  of  the  Bankrupt  Act,  do  not 
necessarily  apply  to  the  case  of  a fraudulent  stoppage  of  the  payment  of  commercial 
paper.  When  a man  declines  to  pay  solely  because  he  is  not  liable  to  pay,  or  be- 
cause he  has  a valid  claim  or  off-set  against  the  paper,  this  is  not  a stoppage  or 
suspension  within  the  meaning  of  the  baukrupt  law.  When  the  paper  is  due  and 
it  is  not  paid,  because  without  adequate  legal  excuse  the  maker  will  not  or  is  not 
able  to  pay,  and  it  is  continued  for  the  period  of  fourteen  days,  it  was  held  that 
this  constitutes  an  act  of  bankruptcy. — In  re  Thompson  and  McClallen,  3 B.  It.  45  ; 
s.  c.  A.  L.  T.  107. 

If  a debtor  is  guilty  of  fraudulently  suspending  the  payment  of  his  commer- 
cial paper,  proceedings  may  be  immediately  taken  by  his  creditors  to  have  him  ad- 
judged a bankrupt  without  waiting  for  the  lapse  of  fourteen  days.  The  Bankrupt 
Act,  sec.  39  provides  for  two  classes  of  cases,  a fraudulent  suspension,  and  a sus- 
pension of  payment  for  fourteen  days  without  resumption,  for  either  of  which  a 
merchant  or  trader  may  be  adjudged  a bankrupt. — In  re  Scboo,  3 B.  It.  52. 


a A confession  of  judgment  by  a debtor  to  one  of  his  creditors,  will  be  valid 
when  there  is  nt>  suspicion  or  intimation  of  insolvency,  although  within  four 
months  of  the  date  of  giving  the  confession  of  judgment  the  debtor  was  adjudged 
a bankrupt  upon  his  own  petition. — Armstrong,  assignee,  v.  Hickey  Brothers,  2 B. 
It  150. 

Where  there  is  no  evidence  to  show  that  a bankrupt  was  insolvent  at  the  time 
of  giving  a judgment  bond,  or  that  the  creditor  receiving  the  same  had  reasonable 
cause  to  believe  that  he  was  so,  the  subsequent  entering  up  of  the  bond  by  the 
creditor  after  the  debtor’s  insolvency,  will  not  prevent  the  creditor  receiving  his 
debt  in  full  out  of  the  bankrupt’s  estate. — In  re  Wright,  2 B.  R.  155. 

■Where  a creditor  of  an  insolvent  loaned  him  money  to  pay  his  debts  and  took 
a confession  of  judgment,  the  same  was  decided  to  be  an  act  of  bankruptcy  on  the 
. part  of  the  debtor,  and  the  creditor  by  taking  such  judgment,  forfeits  his  right  to 
a dividend  out  of  the  bankrupt’s  estate. — In  re  Colman,  2 B.  It.  172. 

A sale  to  a pre-existing  creditor  must  be  made  within  four  months  before  the 
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filing  of  the  petition,  to  make  it  liable  to  be  declared  void,  and  to  any  other 
person  within  six  months. — In  re  Hunt,  2 B.  R.  166. 

b A note  endorsed  by  A.  for  the  accommodation  of  B.,  and  taken  in  exchange 
for  merchandise  by  the  petitioning  creditor,  is  not  commercial  paper  of  “A.”  as  a 
merchant  and  manufacturer  within  the  act — I*mes  v.  Carpenter , 4 B.  R.  139. 

Contra, — Where  a manufacturer  of  lumber  eudorsea  commercial  paper  for  the 
accommodation  of  the  maker  thereof,  and  such  paper  remains  unpaid  for  a period 
of  fburteen  days  by  the  endorser,  the  court  decided  that  such  commercial  paper  was 
his  paper,  i.  e.,  paper  which  he  was  bound  to  pay  and  sufficient  to  warrant  an 
adjudication  of  bankruptcy  against  the  endorser.  — In  re  Chandler,  4 B.  R.  66. 

The  allegation  of  stoppage  and  suspension  of  payment  on  a certain  day,  upon 
commercial  paper  which  was  made  and  dated  within  the  six  months  next  preced- 
ing the  actual  hling  of  the  petition,  connected  with  the  allegation  that  payment  of 
the  commercial  paper  (a  due  bill)  had  been  demanded  at  different  times,  and  that 
the  respondent  had  tailed  to  make  such  payment,  was  equivalent  to  an  allegation  of 
a demand  for  payment  on  that  day.  Order  of  adjudication  granted. — In  rt  Chap- 
pel,  4 B.  U.  176. 

A suspension  and  non-resumption  of  payment  by  a solvent  trader,  of  his 
commercial  paper  within  a period  of  fourteen  days,  is  per  se  fraudulent  and  is  an 
act  of  bankruptcy. — Hardy,  Blake  <fc  Co.  v.  Bininger  to.,  4 B.  R.  77. 

c In  an  action  brought  by  the  assignee  to  recover  money  paid  to  a creditor  by 
way  of  preference  more  than  four  months  before  the  filing  of  the  petition,  judg- 
ment must  be  rendered  for  the  defendant,  (i.  e.  the  creditor). — In  re  Mauer,  4 B.  R. 
142. 

Where  the  note  and  warrant  of  attorney  on  which  a judgment  was  founded 
were  given  within  four  months  before  proceedings  in  bankruptcy,  being  the  agreed 
security  for  a loan  made  at  the  time,  and  it  conclusively  appeared  that  the  credi- 
tor had  no  reasonable  cause  to  believe  the  debtor  to  be  insolvent,  though  he  kuew 
him  to  be  so  at  the  time  of  entering  the  judgment,  the  court  decided  that  the 
judgment  was  valid.  — Vogle  v.  Lathrop , 4 B.  R.  146. 

Mere  honest  inaction  in  a poor  man,  when  a creditor  seeks  to  make  by  law  a 
just  debt,  is  uot.iij  itself  an  aef  of  bankruptcy.  Adjudication  of  bankruptcy  will  be 
reversed  when  the  only  act  of  bankruptcy  charged  was  “ that  the  bankrupt  suffered 
his  property  to  be  taken  on  legal  process  with  intent  to  give  a preference.”  It  is 
not  necessary  to  go  into  voluntary  bankruptcy.  — Wright  v.  FiUey,  4 B.  R.  197. 

A man  cannot  commit  an  act  of  bankruptcy  by  tne  conduct  of  his  agent,  with- 
out his  knowledge.  — Cotton  v.  James,  M.  A M.  278  ; 3 C.  P.  505.  (Eng.) 

The  act  of  bankruptcy  may  be  committed  after  the  trading  has  ceased. — Doe  <L 
Barnard , 2 C.  A P.  134,  Abbott  ; s.  p.  ex  parte  Bamford,  15  Ves.  449.  (Eng.) 

A man  in  declining  circumstances  who  makes  conveyances  to  his  children  to 
the  prejudice  of  his  creditors,  is  excluded  from  the  benefit  of  the  acts  of  insolvency. 
— Ex  parte  McClenach&n,  2 Yates,  Penn.  Rep.  502. 

The  schedules,  proofs  and  list  of  debts  in  proceedings  in  insolvency  aro  com- 
petent evidence  to  prove  the  debtor’s  insolvency,  in  an  action  brought  by  his  as- 
signee to  recover  property  alleged  to  have  been  fraudulently  conveyed. — Ucywood 
v.  Real.  4 Gray,  Mass.  574. 

A judgment  confessed  in  contemplation  of  bankruptcy,  between  the  date  of  the 
passage  of  the  Bankrupt  Act  and  the  date  when  it  is  to  go  int+operution,  is  not 
void  as  to  creditors,  though  it  may  prevent  the  party  confessing  the  judgment 
availing  himself  of  the  bankrupt  law. — Jieigarl  v.  Small,  2 Ptnn.  Rep.  487. 

Whore  a creditor  who  has  oeen  carrying  and  renewing  a note,  enters  np  judg- 
ment by  virtue  of  the  warrant  of  attorney  attached,  uud  issues  execution,  the  debtor 
having  three  days  previously  absconded,  leaving  bis  property  and  creditors  unpro- 
tected, the  business  community  and  newspapers  beiug  in  speculation  as  to  his  de- 
parture and  means,  aud  the  creditors  having  come  to  the  conclusion  “ that  there 
was  something  wrong,"  and  that  his  interests  as  well  os  those  of  his  surety  in  the 
note  required  that  the  judgment  should  be  entered  np,  he  obtains  such  a preference 
as  is  avoided  by  the  35th  and  39th  sections  of  the  Bankrupt  Act  of  18G7. — Golson 
ei  al  v.  Neihoff  ct  aL,  5 13.  R.  56. 
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CHAPTER  VII. 

BANKRUPTCY  AND  INSOLVENCY. 

When  a person  becomes  aware  that  he  is  what  the  law 
denominates  insolvent,  he  should  without  delay  file  a peti- 
tion to  have  himself  declared  a bankrupt,1  as  this  is  a- duty 


1.  An  insolvent  debtor  who  is  pressed  by  his  creditors  should  not  make  a gen- 
eral assignment. 

Where  n trader  makes  a compromise  with  his  creditors  by  making  a sale  of 
his  stock,  giving  to  the  creditors  part  cash  and  part  notes  of  the  purchaser,  the 
same  being  done  in  pursuance  to  an  arrangement  made  with  some  of  the  creditors 
directly,  and  others  through  An  agent,  there  is  no  fraud  on  the  part  of  the  debtor 
if  an  agent  of  one  or  more  of  tne  creditors  exceeds  his  authority  in  accepting  the 
compromise  and  the  debtor  is  ignorant  thereof.  — In  re  Hunger  *fc  Champhn,  4 B.  It. 
90. 

The  words  insolvent  and  insolvency  as  used  in  ^Ue  Bankrupt  Act  of  1807,  are 
not  synonymous  with  the  words  bankrupt  and  bankruptcy.—  In  r*  Black  and  Secor, 
1 B.  K.  81. 

It  is  no  defence  to  a trader  who  has  given  a preference  to  one  of  Iib  creditors, 
to  say  that  he  was  pressed  by  threats  of  suit  or  attachment  His  duty  in  such  case 
is  to  file  his  petition  in  bankruptcy,  that  his  assets  may  be  distributed  equally 
among  all  his  creditors.  — Bison,  assignee,  Ac.,  v.  Knapp,  4 B.  R.  114. 

A bankrupt  may  petition  for  an  injunction  to  prevent  certain  of  his  creditors 
who  had  obtained  judgments  against  him  during  the  bankruptcy  proceedings,  from 
selling  his  property  on  execution  alter  he  had  been  adjudged  a bankrupt. — Jn  re 
Wallace,  2 B.  U.  52. 

The  bankrupt  is  authorized  and  it  is  furthermore  liis  duty  to  apply  for  such 
remedy  as  may  be  necessary  to  protect  the  estate,  aud  he  may  therefore  file  a bill 
to  restrain  the  sheriff  from  seizing  the  property. — Jones  v.  Leach,  el  aL,  1 B.  It. 
165. 

Where  there  is  no  fraudulent  intention  a dealer  may,  although  insolvent,  con- 
tinue to  sell  his  stock  at  retail,  and  endeavor  to  effect,  if  possible,  a compromise 
with  his  creditors.*- In  re  Munger  & Chumplin,  4 B.  It.  9L 

Where  a bankrupt  has  charge  of  and  conducts  in  hi^own  name  the  business 
of  another,  taking  half  of  the  net  profits  as  his  compensation,  his  share  of  the 
net  profits  is  not  properly  to  be  reported  as  assets. — Jure  Beardsly,  1 B R.  121. 

Mere  inability  of  the  debtor  to  pay  all  his  debts,  is  not  an  insolvency  wit.’ in 
the  statute,  but  it  must  be  manifested  in  one  of  the  three  modes  pointed  out  in 
the  explanatory  clause  of  the  65th  section  of  the  act  of  1799. — Conrad  w Atlantic 
Insurance  Co.,  *1  Peters,  439. 

The  United  States  Bankrupt  Act  of  1867,  forbids  debtors  who  are  in  a condi- 
tion of  insolvency,  from  rnakiug  any  appropriation  of  their  means  to  t>ay  or  in- 
demnify a creditor  who  is  aware  of  such  insolvency.— AH,  assignee,  v.  Inom,  3 B. 
K.  29. 

A trader  being  and  knowing  himself  to  bo  insolvent  made  an  assignment  crea- 
ting no  preferences  among  his  creditors,  of  all  his  property  for  their  benefit.  About 
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he  owes  to  his  creditors  and  himself,  and,  except  in  extra- 
ordinary cases,  there  can  be  no  just  cause  for  delay,  for 
the  law  clearly  contemplates  this  action  on  the  part  of 
the  bankrupt,  and  therefore  upon  his  failing  or  neglecting 
so  to  do,  on  the  application  of  one  or  more  of  his  creditors 
an  involuntary  petition  will  be  filed,  and  an  adjudication  will 
be  made  declaring  him  a bankrupt  upon  proper  proof  of  his 

ten  months  thereafter  he  filed  voluntary  petition  in  bankruptcy,  and  his  discharge 
being^  opposed  by  creditors  on  specification  that  such  assignment  had  been  made  by 
him,  in  contemplation  of  becoming  bankrupt,  for  the  purpose  of  preventing  the  dis- 
tribution of  his  property  under  the  Bankrupt  Act  in  satisfaction  of  his  debts.  The 
Court  held  that  the  bankrupt  made  such  assignment  with  intent  to  delay  and  hinder 
creditors,  and  in  so  contemplating  the  commission  of  an  act  of  bankruptcy  de- 
nounced by  the  statute,  he  acted  in  contemplation  of  becoming  bankrupt.  2.  In 
so  doing  he  also  acted  with  a purpose  to  prevent  the  distribution  of  his  property 
under  tlie  Bankrupt  Act,  in  seeking  to  provide  for  its  distribution  under  the  assign- 
ment by  an  assignee  selected  by  himself.  3.  Where  the  forbidden  intent  and  pur- 
pose exist  in  making  Buch  an  assignment  it  is  immaterial  what  are  its  terms,  or 
how  much  or  how  little  of  the  assignee’s  property  it  conveys.  Discharge  refused — 
In  re  Goldschmidt,  3 B.  It.,  42. 

Where  a debtor  could  haw  prevented  the  taking  of  his  property  on  legal  pro- 
cess, by  going  into  voluntary  bankruptcy,  and,  being  insolvent,  it  was  his  duty  to 
have  done  so. — In  re  Craft,  1 B.  R.,  89. 

That  voluntary  action  on  the  part  of  the  insolvent  is  not  requisite  to  bring  him 
within  the  effect  of  the  act,  is  Rhown  by  the  whole  context  of  sec.  39.  For  instance 
among  the  various  acts  of  bankruptcy  enumerated  in  that  section  is  being  impris- 
oned for  debt  fo t more  than  seven  days,  than  which  it  is  difficult  to  conceive  a 
more  involuntary  proceeding.  The  fact  is,  that  the  Bankrupt  Act  was  designed  to 
compel  a fair  distribution  of  an  insolvent's  estate  amongst  all  hi^  creditors  -and, 
unclyr  the  Act,  it  is  the  duty  of  one  who  is  insolvent  to  apply  to  the  bankrupt 
court  in  his  own  behalf.  If  he  does  not  so  apply,  and  some  of  his  creditors  take 
his  properly  under  legal  process,  he  may  be  held  to  have  suffered  his  property  to 
be  taken,  and  may  be  adjudicated  a bankrupt  at  the  instance  of  creditors  whose 
claims  have  not  been  provided  for—  In  re  Wells,  3 B.  R.,  95. 

In  re  Langley,  ex  parte  Perry,  we  extract  the  following  from  the  opinion  of 
Justice  Leavitt : 

Was  the  assignment  by  Langley  intended  to  delay,  defraud  or  hinder 
a creditor  or  creditors  ? • The  argument  in  favor  of  the  legality  and  fairness  of  the 
assignment  is,  that  being  for  the  equal  benefit  of  all  his  creditors,  fraud  cannot 
be  presumed.  Now,  it  is  true  that  an  assignment  or  conveyance  of  all  his  pro- 
perty by  a bankrupt  for  the  benefit  of  his  creditors  generally,  unless  with  some  one 
of  the  intents  specified  in  the  39th  section  above  noticed,  is  not  declared  to  be  an  act 
of  bankruptcy.  Yet  it  icyrlear  that  such  an  assignment  is  in  contravention  of  the 
spirit  and  policy  of  the  Hmkrupt  Law,  even  when  made  in  good  faith.  The  inten- 
tion of  tlrnt  law  clearly  was,  that  when  a failing  debtor  was  conscious  of  his  inability 
to  prosecute  his  business  and  pay  his  debts,  he  should  at  once  subject  his  property  to 
such  a disposition  as  the  Bankrupt  Act  has  provided  for.  The  property  then  be- 
comes a Mend  trust  for  the  benefit  of  his  creditors,  who  have  a right  to  insist  that  it 
shall  be  administered,  not  according  to  the  wish  or  preference  of  the  insolvent,  or  in 
accordance  with  the  insolvent  laws  of  a State,  but  according  to  the  provisions  of  the 
National  Bankrupt  Act.  Indeed,  it  has  been  the  settled  doctrine  in  the  United 
States,  under  any  V*ankrupt  law  that  has  been  passed,  that  when  Congress  had  called 
iu(o  exercise  the  clear  constitutional  grant  of  power  to  pass  a uniform  bankrupt  law, 
the  jurisdiction  and  legislation  of  a State  as  to  the  settlement  of  insolvent  estates,  was 
wholly  suspended,  to  be  resumed  only  when  the  national  law  censed  to  be  in  force. 
This  doctrine  is  not  controverted,  and  it  seems  hardly  necessary  to  refer  to  the  cases 
which  sustain  it 
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insolvency  and  one  or  more  acts  of  bankruptcy.®  There 
does  not  seem  to  be  any  difference  in  the  general  result, 
whether  proceedings  be  voluntary  or  involuntary  j6  but 
there  is  generally  a better  feeling  existing  towards  the 
bankrupt  if  he  file  the  petition  himself  when  the  assets 
nearly  equal -the  liabilities,  and  the  reverse  where  there 
is  little  or  no  dividend  ; and  so  if  the  petition  be  involun- 
tary and  the  assets  small,  the  creditors  feel  less  dissatis- 
faction than  if  the  debtor  be  the  petitioner. 

Where  payment  is  made  by  a bank  of  the  checks  of 
a person  who  is  making  deposits  from  time  to  titne  to  cover 
the  same,  after  his  insolvency,  but  in  the  usual  course  of 
business,  if  the  bank  officers  have  not  reasonable  cause  to 
suspect  the  bankrupt’s  true  position,  or  are  ignorant  of 
his  insolvency,  such  payments  will  not  be  deemed  such 
acts  as  will  invalidate  the  same  ; but  where  a bank,  know- 
ing the  bankrupt’s  insolvent  condition,  receives  pay  from 
him  on  a note,' dTaft  or  check,  or  a deposit  to  settle  an 
overdrawn  account,  the  same  will  be  considered  receiving 
a fraudulent  preference,  and  the  assignee  may  recover 
back  such  sum  or  sums  the  same  as  from  an  individual 
creditor.2 

2.  The  filet  that  an  assignment  is  not  made  in  the  ordinary  course  of  business, 
is  prima  facie  evidence  of  fraud. — In  re  Meyer,  2 B.  It.,  137;  1 C.  L.  News,  137. 

Whatever  might  be  considered  in  respect  to  the  judgment  and  execution  in 
favor  of  Blain,  it  is  certain  that  the  chattel  mortgage  must  be  considered  a convey- 
ance of  property;  aud  it  was,  in  legal  effect,  a conditional  sale,  grant,  and  transfer 
of  the  pro  erty  mortgaged.  It  was  not  made  in  the  ordinary  course  of  business, 
and  must  therefore  be  presumed  fraudulent  under  sec.  35  of  the  Act — Extract  from 
opinion  of  Judge  Hall , in  re  Coleman,  2 B.  R.  172. 

Where  debtor’s  insolvency  is  known  to  bank,  it  cannfe  take  mortgage  in  fraud 
of  creditors.  — In  re  Cowles,  1 B.  R.  146. 

Where  a bank,  bolding  a mortgage  on  the  goods  of  debtors,  which  were  in  their 
possession,  permitted  the  mortgagors  to  sell  the  goods  as  its  agents,  and  account 
monthly  for  the  proceeds.  Held,  so  far  as  creditors  are  concerned,  the  relation  of 
principal  and  creditor  must  be  sustained.  The  acts  of  the  mortgagors  within  the 
scope  of  their  agency,  must  be  regarded  as  the  acts  of  the  mortgagee.  And  the 
proceeds  of  all  sales  made,  must  lie  credited  pro  tanta  towards  extinguishing  the 
debt  (28  N.  Y.  Rep.,  p.  390.)  The  remaining  nroperty  or  its  proceeds  must  go  into 
the  hands  of  the  assignee. — Hawkins  v.  hirst  National  Bank  Hastings,  2 B.  R.  108. 

Under  the  Bankrupt  Act  of  1841,  the  general  rule  was  that  a transfer  w*as  not 
void  as  a fraudulent  preference  where  it  was  not  voluntary,  but  was  procured  by 
the  pressure  of  the  creditor,  or  by  measures  taken  by  him  for  the  enforcement  of 
his  debt  (Hilliard  on  Banks,  3,  p.  342.  Smith’s  Merc.  L.,  481,  2.) 
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Any  transfer  or  assignment  of  property  by  a failing 
debtor  to  any  of  his  creditors,  not  in  the  usual  and  ordi- 
nary course  of  business,' 1 is  not  only  void,  but  the  fraud-, 
ulent  intent,  no  matter  how  covered  up,  will  make  it  an 
act  of  bankruptcy.3 


Even  if  an  act  of  bankruptcy  be  contemplated,  yet  at  the  instance  and  on  the 
application  of  the  creditor,  he  makes  payment  or  assigns  property,  such  payment 
or  assignment  is  valid  as  against  the  assignees  of  the  bankrupt.  (Per  Spencer, 
Phoenix  v.  Ingraham,  5 Johns,  428.  2 Wood  A M.,  347.) 

The  authorities,  however,  were  not  unanimous,  for  in  Atkinson  v.  T\e  former's 
Bank , etc.,  it  was  held  that  a preference  in  contemplation  of  bankruptcy  is  no  less 
an  act  of  bankruptcy  because  he  yielded  to  the  threats  and  coercion  of  the  creditor. 
(Crabbes  R.,  p.  259.) 

But  it  seems  to  have  been  unquestioned  that  an  assignment  to  a creditor,  with 
notice  of  an  act  of  bankruptcy  already  committed,  is  as  void  under  the  English 
and  our  own  bankrupt  laws,  and  the  title  of  the  assignees  in  bankruptcy  related 

back  to  the  date  of  the  act  of  bankruptcy. In  re  Grow,  assignee,  Ac.,  2 B.  R. 

69;  b.  a 1 L.  T.  B.  R.,  111. 

Preference  to  a creditor  is  void  if  voluntary  or  made  after  threats  or  pressure. 
Foster  v.  lladdey,  2 B.  R.  131. 

Where  the  President  of  a bank  suspecting  a debtor’s  insolvency  coerces  and 
induces  the  debtor  to  make  a preference  in  favor  of  the  Bank,  the  same  is  void,  and 
he  cannot  make  use  of  the  security  so  obtained. — Camptjeil  v.  The  Traders  National 
Bank  of  Chicago,  3 B.  R.  124. 

Every  conveyance  or  transfer  of  property,  or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred,  and  every  judicial  proceeding  token  or  suf- 
fered by  any  person  uuable  to  pay  his  debts  as  they  become  due  from  his  own 
monies  in  favor  of  any  creditor,  or  any  person  in  trust  for  any  creditor,  with  a 
view  of  giving  such  creditor  a preference  over  the  other  creditors,  shall,  if  the  per- 
son making,  taking,  paying,  or  suffering  the  same,  become  bankrupt  within  three 
months  alter  the  (late  of  making,  faking,  paying,  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  (corresponding  to  an  assignee  in  the 
United  States),  of  the  bankrupt  under  this  act ; but  this  section  shall  not  affect 
the  rights  of  a purchaser,  payee,  or  incumbrancer  in  good  faith  and  for  valuable 
consideration.*- English  Bankrupt  Act,  1869,  § 92. 

The  limitation  as  to  three  mouths  is  entirely  new  ; but  the  notion  that  a pre- 
ference to  be  fraudulent  must  be  a preference  on  the  eve  of  bankruptcy  is  not  new. 
— Williams  A Williams  on  English  Bankrupt  Law  of  1869,  p.  97. 

3.  A failing  debtor  who  gives  a preference  to  *one  or  more  of  his  creditors 
thereby  commits  an  act  of  bankruptcy,  and  although  actual  design  may  not  be 
shown,  the  law  presumes  every  sane  man  intends  the  probable  consequences  of 
his  acts. — In  re  Drummond,  1 B.  It,  10. 

The  payment  by  a debtor  to  his  attorney  of  fees,  is  not  deemed  such  a pre- 
ference as  will  prevent  a discharge. — In  re  Sidle,  2 B.  R.  77  ; In  re  ltosenfeld,  2 B. 
R.  49  ; s.  c.  3 lJitfa.  L.  J.  245. 

A private  transfer  or  sale  by  marshal  to  a friend  of  the  bankrupt,  good  in  the 
absence  of  proof  of  collusion. — Harsh  v.  Heaton  db  Hubbard , 2 B.  R.  66. 

The  intention  to  commit  the  fraud  by  giving  the  preference  constitutes  the 
offence,  and  must  be  proved  as  a fact  either  by  direct  evidence,  or  the  consequence 
of  other  facts  clearly  proved. — Morgan , Boot  d:  Co.  v.  Mastick , 2 B.  R.  163. 

Evidence  of  intent,  either  in  act  itself  or  collateral  circumstances  tending  to 
show  a design  either  directly  or  as  a necessary  consequence  to  defay  and  defeat 
creditors.—  Molroyd  v.  Whitehead,  3 Camp.  530  ; 2 Dea.  325  ; 3 1L  A A.  722,  (Eng.) 
See  Griffith  A Holmes’  English  Bankrupt  Law,  107. 

Where  a debtor's  insolvency  is  not  shown  to  have  existed  at  the  time  of  giving 
a warrant  of  attorney  to  confess  judgment,  he  will  not  be  presumed  to  have  had 
knowledge  of  the  fact  of  his  insolvency,  and  a preference  thus  given  several  months 
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"Where  one  who  is  insolvent  or  in  contemplation  of 
insolvency,  or  whose  debts  amount  so  nearly  to  the  value 
• of  his  assets,  that  insolvency  may  be  presumed  contem- 
plated,' permits  his  property  to  be  taken  on  a fictitious 
judgment,  or  by  collusion  permits  it  to  be  sold  on  exe- 
cution, he  will  be  deemed  to  have  committed  an  act  of 
bankruptcy.4 

It  has  even  been  held  that  a debtor,^ selling  all  his 
property,  for  which  he  receives  only  a small  portion  in 
cash  and  the  remainder  of  the  proceeds  in  long  notes' 
commits  an  act  that  will  tend  to  delay  creditors,  and' 
therefore  the  same  will  be  deemed  an  act  of  bankruptcy.® 
Insolvency  of  itself  is  not  a state  of  bankruptcy,  for 
one  who  is  insolvent  may  continue  to  transact  business  by 
the  indulgence  of  his  creditors,  and  finally  be  able  to 
pay  all  his  debts  in  full  without  relief  from  a court  of 
bankruptcy.  Insolvency  means  a present  inability 
to  pay  one’s  debts  in  the  ordinary  course  of  busi- 
ness, while  bankruptcy  is  defined  as  “a  particular  legal 
status  to  be  ascertained  by  a judicial  decree.”* 

previous  to  the  fact  of  his  insolvency  becoming  apparent,  will  be  held  valid. — 
Armstrong  v.  Rickey  Brothers,  2 B.  E.  150  ; s.  c.  1 C.  L.  News,  145. 

4.  Allowing  a fictitious  judgment  to  be  recovered  against  an  insolvent,  is  on 
bis  part  an  act  of  bankruptcy. — In  re  Schick,  B.  It.  8up.  xxxviii;  s.  c.  L.  T.  B.R.  7. 

Allowing  a fictitious  judgment  for  the  purpose  of  hindering  or  delaying  credit- 
ors is  an  act  of  bankruptcy. — In  re  Williams,  3 B.  It.  74. 

5.  A sale  of  a stock  of  goods  not  made  in  the  usual  and  ordinary  course  of 
business,  but  given  for  a little  money  and  long  notes,  is  prima  facie  evidence  of 
fraud,  and  void  by  section  35  of  the  U.  S.  Bankrupt  Act — In  re  Dean,  et  ai,  2 
B.  R.  29. 

6.  Insolvency  is  not  decisive  as  to  debtor  being  in  a state  of  bankruptcy.  In- 
dulgence to  an  insolvent  by  some  of  his  creditors  is  frequently  a benefit  and  not  a 
hindrance  to  other  creditors  refusing  to  join  in  an  extension.— Doan  v.  Compton  d: 
Roan,  2 B.  R.  182. 

Contemplation  of  bankruptcy  does  not  mean  contemplation  of  insolvency. — 
Buckingham  v.  McLean,  13  Howard,  160  and  lf>7. 

Bankruptcy  is  a particular  legal  status,  to  be  ascertained  by  a judicial  decree. 
A person  might  contemplate  insolvency  and  not  contemplate  bankruptcy — In  re 
Black  and  Seeor,  1 B.  It.  82  ; s.  c.  1 L.  T.  B.  39. 

A debtor  may  commit  an  act  of  bankruptcy  by  giving  a preference  under  sec- 
tion 39,  although  not  contemplating  bankruptcy  at  the  time.— In  re  Locke,  2 B.  It. 
123. 

A trader  iA  insolvent  when  he  cannot  pay  his  debts  in  the  ordinary  course  ol 
trade  and  business.—  Wilson  v.  Brinkman,  2 &.  It.  149  ; & c.  1 C.  L.  News,  193. 
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Whether  the  debtor  is  knowing  of  his  insolvency 
or  purposely  or  negligently  refuses  to  recognize  the  fact, 
the  effect  is  the  same,  and  when  in  such  a condition  the  • 
intention  will  govern  in  deciding  as  to  fraudulent  acts  f 
and  this  intenton  is  not  always  prima  facie,  but  frequent- 
ly has  to  be  determined  either  by  direct  evidence  or  as 
the  result  of  other  acts  clearly  proved.7  The  question  of 
intent  is  a question  of  fact,  and  must  be  decided  under 
the  Bankrupt  Act  as  such,  with  reference  to  the  fraud 
alleged  against  the  bankrupt  ;s  and  where  fraud  is  aver- 
red, the  petition  should  contain  a statement  of  the  facts 
charged  as  fraudulent.'  But  the  Reader  must  not  confound 
acts  of  bankruptcy  with  bona  fide  business  transactions, 
which  do  not  come  under  the  provisions  of  this  law  as 
fraudulent  acts ; for  where  the  purchaser  is  ignorant  of 
the  vendor’s  insolvent  condition,  he  acquires  title  when 


“The  result  of  these  cases  is  the  drawing  of  a distinction  between  an  actual 
insolvency  and  a contemplated  bankruptcy  ; between  the  payment  of  a jnst  debt 
in  the  course  of  business,  though  insolvency  exists  and  is  known  to  the  insolvent, 
and  the  design  to  give  a preference  in  view  of  stopping  payment  And  in  view  of 
all  the  authorities  we  hold  the  law  to  be  this  : that  though  insolvency  intact  exists, 
yet  if  the  debtor  honestly  believes  he  shall  be  able  to  go  on  in  his  business,  and 
with  such  belief  pavs  a just  debt  without  a design  to  give  a preference,  such  pay- 
ment is  not  fraudulent,  though  bankruptcy  should  afterwards  ensue ; and  on  the 
other  hand,  if  the  debtor,  being  insolvent  and  knowing  his  situation,  and  expect- 
ing to  stop  payment  shall  then  make  a payment  or  give  security  to  a creditor  for  a 
just  debt  with  a view  to  give  him  a preference  over  the  general  creditors,  such 
payment  or  giving  security  is  fraudulent  as  against  the  creditors,  and  property  that 
is  transferred,  in  making  such  payment  or  giving  the  security,  may  be  recovered 
by  his  assignee,  and  the  debtor  will  not  be  entitled  to  a discharge  under  the  statute. 
It  rests  upon  the  intent  with  which  the  act  was  done,  and  the  intent  is  to  be  proved 
as  a fact,  either  by  direct  evidence,  or  os  the  necessary  and  certain  consequence  of 
other  facts  clearly  proved." — Extract  from  opinion  of  Judge  Hubbard,  in  Jones  ▼. 
Howland  tl  aL,  8 Metcalf,  377. 

7.  A debtor  is  conclusively  presumed  to  intend  a fraudulent  payment,  having 
knowledge  of  the  fact  of  his  insolvency. — Arnold  v.  Maynard , 2 Story,  349  ; Dim- 
ming v.  Dana,  ti  aL,  2 Cushington,  172. 

It  appears  that  the  knowledge  of  one  non-dormant  of  two  partners  is  the 
knowledge  of  both. — Etlxcards  v.  Cooper,  11  0.  R 33  : Bignold  v.  Waterhouse,  1 M. 
& 8.,  255-269,  (Eng.)  Sec  Williams  & Williams’  English  Bankrupt  Law  for  1869. 

8.  A purchaser  in  good  faith  of  one  in  embarrassed  circumstances  is  under  the 
protection  of  the  law,  for  by  the  35th  section,  unless  the  purchaser  has  reason  to 
believe  that  the  object  of  the  debtor  in  making  a sale*  is  to  prefer  a creditor,  or 
work  a fraud  on  the  law  by  preventing  an  equal  distribution  of  his  assets  among 
his  creditors,  he  will  be  protected  in  his  purchase  by  this  section.  Strangers  who 
are  purchasers  and  creditors,  receiving  payment,  are  placed  on  the  some  footing. 
— In  re  Wadsworth  v.  Tyler,  2 B.  It.  lOl ; s.  a 2 L.  T.  B.  28. 
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he  buys  in  good  faith,  except  where  there  has  been  notice 
by  an  order  of  court  restraining  a sale  and  the  like,  but 
it  may  be  laid  down  as  a rule  that  an  innocent  purchaser 
who  buys  in  good  faith,  even  to  the  extent  of  the  entire 
stock  of  an  insolvent  trader,  obtains  a good  title. 

The  English  writers,  Griffith  and  Holmes,  in  their 
“Law  and  Practice  in  Bankruptcy,”  vol.  1,  p.  115,  so 
fully  express  the  author’s  opinion  of  what  has  been  and 
will  be  declared  the  law  on  this  subject  in  this  country, 
that  he  thinks  he  will  be  pardoned  for  quoting  the  following 
from  those  writers  for  the  use  of  the  American  reader : 

“Generally,  then,  it  may  be  stated  that  a sale  of  goods,  even  of  all  a trader’s 
goods,  to  a bona  fide  purchaser  for  actual  pecuniary  value  is  no  act  of  bankruptcy, 
because  the  creditors  get  the  advantage  of  thfe  value  given  ; if,  indeed,  the  sale  were 
at  a gross  undervalue,  this  would  probably  be  held  a badge  of  fraud  and  the  con- 
veyance would  be,  in  all  probability, set  aside,unless  the  fraud  were  rebutted  ; but 
in  the  absence  of  evidence  of  fraud,  a sale  is  commonly  supported,  and  if  this  be 
so  in  the  case  of  a trader,  it  seems  it  will  be  so  a fortiori  in  that  of  a person  not  in 
trade.  Thus  a sale  to  a bona  fide  purchaser  of  the  whole  of  a trader's  stock  in 
trade  was  Supported,  although  the  intention  of  the  trader  was  to  abscond  with  the 
purchase  money,  the  purchaser  having  no  knowledge  of  such  intent.  So  a con- 
veyance by  a trader  of  all  his  property  to  a canal  company  upon  their  advancing 
money  to  pay  all  his  debts,  was  holden  not  to  be  an  act  of  bankruptcy  ; and  Lord 
Kenyon  lays  it  down  in  the  case  of  IPAifirefl  v.  Thompson  that  'it  could  never  be 
taken  to  be  law  that  a trader  could  not  sell  his  property  when  his  affairs  became 
embarrassed,  or  assign  it  to  a person  who  would  assist  him  in  his  difficulties,  as  a 
security  for  any  advances  such  person  might  make  to  him. ' 

“ The  ^ame  reason  w'ill  hold  of  an  exchange  of  lands  or  goods  for  others  of 
adequate  value,  or  even  though  the  value  appear  inadequate  if  the  sale  or  exchange 
has  been  made  bona  fide  for  the  best  value  that  can  reasonably  be  had  But  a deed 
of  dissolution  between  two  partners  on  the  eve  of  a bankruptcy,  when  the  firm  and 
the  partners  were  insolvent,  the  terms  of  which  were  that  one  partner  should  take 
the  whole  joint  estate,  and  should  discharge  all  the  joint  debts,  but  no  actual 
money  consideration  passed  to  the  conveying  partner,  which  could  be  made  avail- 
able for  his  creditors,  was  held  an  act  of  bankruptcy  ; its  effect,  if  valid,  being 
necessarily  to  turn  jomt  assets  into  separate,  and  so  to  delay  or  defeat  joint  credi- 
tors. Of  course  if  a sale  be  in  point  of  fact  fraudulent  and  at  an  undervalue  in 
contemplation  of  a stoppage  of  payments,  and  with  the  intent  of  cheating  the 
creditors,  to  one  who  has  actual  knowledge,  or  must,  from  the  circumstances,  be 
supposed  to  know  that  the  sale  is  fraudulent,  there  can  be  no  doubt  that  this  would 
be  an  act  of  bankruptcy.”  • 


a Although  a debtor,  previous  to  committing  an  act  of  bankruptcy,  may  be 
sued,  and  on  recovery  of  judgment  an  execution  levy  and  sale  may  follow,  and 
although  mere  insolvency  is  not  sufficient  grounds  on  which  to  make  a decree  of 
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involuntary  bankruptcy,  yet,  if  the  debtor  suffers  a preference  of  creditors  by 
meuus  of  such  judgment  or  otherwise,  that  of  itself  will  be  an  act  of  bankruptcy. 
— Smith  v.  Buchanan,  4 B.  R.  133. 

Where  a petitioner  alleges  that  his  debtor  being  insolvent  has  committed  one 
or  more  acts  of  bankruptcy,  it  is  requisite  that  the  same  shall  be  specifically  set 
forth. — In  re  Asa  W.  Craft,  1 B.  R.  89. 

Although  insolvency  exists,  yet  if  the  debtor  honestly  believes  he  shall  be  able 
to  go  on  in  his  business,  and  with  such  belief  pays  a iust  debt  without  design  to 
give  a preference,  such  payment  is  not  fraudulent,  although  bankruptcy  should 
subsequently  ensue. — In  re  Gregg,  4 B.  R.  150. 

Renewing  a note  not  yet  due  by  one  or  more  maturing  earlier,  and  annexing  there- 
to warrant  to  confess  judgment,  is  an  act  of  bankruptcy. — Fitch  cl  al  v.  McQie,  2 
B.  R.  164. 

A confession  of  judgment  is  an  act  of  bankruptcy,  the  necessary  consequence 
of  which  is  to  prefer  the  creditor  or  creditors  named  in  the  judgment  over  the 
general  body  of  creditors,  and  shows  the  intent  of  the  debtor  to  prefer  one  creditor 
over  another.  Although  such  intent  may  not  be  fraudulent,  it  is  contrary  to  the 
provisions  of  the  Banknipt  Act. — In  re  Sutherland  1 B.  R.  140. 

Where  the  debtors  confided  to  one  of  their  creditors  the  secret  of  their  embarrass- 
ment and  insolvency,  for  the  purpose  of  protecting  their  surety  and  better  securing 
the  collection  of  the  debts  by  the  prompt  seizure  of  their  property  on  execution,  and 
the  creditor  irf  consequence  of  this  information,  immediately  issued  execution, 
the  court  decided  that  the  case  fell  within  the  provisions  of  section  30  of  the 
United  States  Bankrupt  Act  of  1867,  and  that  the  assignee  was  entitled  to  the 
property  or  to  the  value  of  it  — Vogle  v.  Lathrop,  4 B.  R.  146. 

h A person  is  held  to  be  insolvent  when  he  is  unable  to  discharge  his  debts  in 
the  usual  course  of  business  of  persons  engsged  in  the  same  trade  or  occapation  ; 
hence,  where  creditors  have  accounts  overdue  seven  or  eight  months,  and  finally 
have  to  resort  to  legal  measures  for  the  collection  of  them,  they  must  be  considered 
as  having  reasonable  cause  to  believe  their  debtor  insolvent,  and  money  received 
under  these  circumstances  must  be  paid  to  the  debtor’s  assignee  in  bankruptcy, 
together  with  interests  and  costs  of  the  proededings  instituted  by  said  assignee  for 
the  recovery  of  the  money. — iStranahan  v.  Gregory  dt  Co.,  4 B.  R,  142. 

In  a case  where  the  proceedings  were  commenced  by  a creditor,  and  the  debtor 
sought  to  supersede  or  defeat  the  same  by  filing  his  voluntary  petition  and  made 
out  lull  schedules,  tho  court  held  that  the  schedules  should  be  treated  as  if  filed  in 
the  involuntary  proceedings,  aud  that  all  future  proceedings  in  the  case  should  be 
carried  on  as  if  only  one  had  been  commenced.  — In  re  Stewart,  3 B.  R.  28. 

c The  receipt  of  commercial  paper  is  conditional  payment,  and  the  time  from 
which  the  act  of  such  payment  is  to  be  counted,  runs  from  the  delivery  of  the 
notes,  not  the  date  when  the  payer  pays  the  money  to  the  creditor  who  has  received 
the  same  (L  e.  the  notes)  from  his  debtor.  If  the  payee  was  not  insolvent  at  the 
time  he  delivered  the  commercial  paper  to  his  creditor,  the  delivery  is  not  affected 
by  the  subsequent  insolvency  of  the  payee,  and  moneys  collected  thereon  are  the 
property  of  the  creditor  who  received  the  notes.— In  re  Ouimette,  3 B.  R.  140. 

d A creditor  who  knows  that  his  debtor  cannot  pay  all  his  debts  in  the  ordinary 
course  of  his  business,  and  has  reasonable  cause  to  believe  his  debtor  to  be  insol- 
vent, will  not  be  allowed  to  secure  by  a confession  of  judgment  and  the  levy  of  ex- 
ecution, any  preferences  over  other  creditors. — Wilson  v.  Brinkman,  2 B.  R.  149. 

Giving  a warrant  of  attorney  authorising  a confession  of  judgment  by  an  insol- 
vent firm  that  had  reason  to  believe  that  they  could  not  pay  their  debts  in  the 
ordinary  course  of  business,  operates  as  a preference  constituting  an  act  of  bank- 
ruptcy.— Campbell  assignee,  v.  The  Traders'  National  Bank  of  Chicago  et  at.,  3 B.  R. 
124. 

t The  word  insolvency  as  used  in  the  United  States  Bankrupt  Act  of  1867, 
mast  be  construed  to  mean  not  an  absolute  inability  to  pay  debts  at  some  future 
time,  upon  the  settlement  and  winding  up  of  the  party's  affairs,  but  a present 
initially  to  pay  as  debts  mature  in  the  ordinary  conrse  of  business,  although  this 
inability  be  not  so  great  as  to  compel  an  absolute  suspension. — In  re  Rison,  4 B. 
U.  114. 
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f Every  person  receiving  an  assignment  from  an  insolvent  for  the  equal  bene- 
fit of  his  creditors/ ought  to  Know  that  the  assignment  is  liable  to  be  set  aside  if  an 
adjudication  of  bankruptcy  follows.— Burkholder  el  al  v.  Slump,  4 B.  R.  191. 

g A protested  note  on  which  a bankrupt  was  principal  debtor,  held  by  a bank 
that  had  discounted,  it  was  taken  up  by  a new  note  made  by  the  same  parties,  and 
accepted  by  the  bauk  after  adjudication  of  bankruptcy.  The  court  decided  that 
the  original  debt  was  thereby  extinguished,  and  the  liability  ceased  to  be  a claim 
on  the  estate.  A second  endorser  might  have  proved  his  claim  op  the  original  note 
before  extinguishment,  but  could  have  received  dividends  ouly  on  the  amount  he 
could  show  that  he  had  actually  paid. — In  re  Montgomery,  3 B.  It.  108. 

h Insolvency  must  be  known  to  the  bankrupt  at  the  time  of  confession  of  a 
judgment  to  make  it  an  act  of  bankruptcy.  Insolvency  at  the  time  of  levy  and  ex- 
ecution will  not  affect  the  validity  of  the  judgment. — In  re  Armstrong,  2 B.  R. 
150. 

As  to  intention,  see  in  re  Rison,  4 B.  R.  114. 

Where  a creditor  takes  possession  of  bankrupt’s  projferty  to  save  what  he 
can  from  the  imprudence  and  mismanagement  of  the  bankrupt  in  pursuance  to  * 
an  agreement  entered  into  long  before,  there  is  no  preference  in  violation  of  the 
provisions  of  the  United  States  Bankrupt  Act  of  1867. — In  re  Wadsworth  d a L,  2 
B.  R.  101. 

Where  a trader  knows  or  in  reason  ought  to  know  that  he  is  insolvent,  and 
makes  payment  of  an  independent  debt  not  in  the  course  of  trade  and  without 
creditor  s knowledge  of  insolvency,  such  payment  constitutes  a fraudulent  prefer- 
ence.— In  re  Gay,  2 B.  R.  114. 

i A sale  of  property  by  the  bankrupt  out  of  the  usual  and  ordinary  conrse  of 
business,  is  presumptively  fraudulent,  but  this  presumption  may  be  rebutted 
by  evidence  aliunde  to  be  produced  by  the  veudee.  When  it  is  sought  to  effect  a 
second  vendee  with  fraud,  such  fraud  must  be  shown,  and  the  mere  fact  that  he 
knew  that  the  sale  by  the  bankrupt  to  the  first  vendee  embraced  all  the  stock  ot 
the  seller,  will  not  make  the  purchase  of  the  second  vendee  fraudulent  in  law.— 
Babbid  v.  Waldron  & Co.,  4 B.  R.  30. 

Goods  seized  by  a sheriff  under  aJL  fa.,  were  valued  and  delivered  to  an  execu- 
tion creditor  upon  a bona  fide  purchase  by  him,  but  no  bill  of  sale  was  executed 
It  was  held  that  there  was  a valid  sale  of  the  goods. — Herman  v.  Boioker,  11  Exch., 
760.  (Eng.) 

A payment  made  by  a debtor  on  the  eve  of  bankruptcy,  out  of  a fund  which 
wonld  otherwise  be  distributable  among  his  creditors,  without  a demand  by  the 
particular  creditors,  is  not  necessarily  a fraudulent  preference. — Bill  is  v.  Smith,  6 
B.  & S.  314  : 34  L.  J.,  Q.  B.  68.  (Eng.) 

The  intent  to  prefer  a creditor  in  violation  of  the  insolvent  laws  may  be  inferred 
from  the  fact  of  preference.  — Beaia  v.  Clark,  13  Gray's  Mass.  18. 

If,  at  the  time  of  the  entry  of  judgment  the  creditor  has  knowledge  of  his 
debtor's  insolvency,  or  notice  of  such  facts  as  make  it  reasonable  to  believe  him  in- 
solvent, he  is  guilty  of  intending  a fraud  upon  the  bankrupt  law. — Oolson  el  al.  v. 
Neihoff  el  al,  5 B.  R.  56. 

As  to  when  a transfer  by  an  insolvent  merchant  to  bis  endorser  is  fraudulent, 
see  Cookinham  el  al  v.  Morgan,  5 B.  R.  16. 

A voluntary  conveyance  made  by  an  insolvent  debtor  for  the  purpose  of  de- 
frauding his  creditors,  may  be  avoided  by  his  assignee,  although  the  grantee  did 
not  participate  in  the  fraudulent  intent. — Blake  v.  Larrin,  10  Allen  Mass.  340. 
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ADDITIONAL  NOTES  OF  DECISIONS  UNDER  PART  L 


Commercial  Paper. 

One  of  the  partners  of  a firm  that  had  been  engaged  in  the  business  of  mann. 
factoring  lumber,  died.  The  surviving  partner  gave  to  a creditor  of  the  firm  a 
draft  or  Dill  of  exchange  on  its  agents,  which,  on  presentmeL  . was  dishonored  and 
remained  unpaid  for  more  thati  fourteen  days.  It  was  held  tuat  the  draft  was  un- 
doubtedly *'  commercial  paper  ” within  the  meaning  of  the  law.  It  was  paper 
governed  by  the  rules  which  are  founded  on  the  custom  of  merchants.  The 
circumstance  that  the  manufacturing  firm  had  been  dissolved  by  the  death  of  a 
partner,  and  the  survivor  was  engaged  in  settling  its  affairs  and  closing  np  the 
business,  did  not,  under  the  circumstances,  divest  the  latter  of  his  character  as 
manufacturer. — In  re  it  Stevens,  5 13.  It  112. 

Co-partnerships  Bankrupt. 

A joint  request  made  by  the  individual  members  of  a firm  soliciting  B.  to 
become  surety  of  one  of  them  in  an  administration  bond,  does  not  create  a liability 
of  the  firm  ; hence,  upon  the  firm  being  subseqnentlv  declared  bankrupt,  B.  has 
no  debt  due  therefrom,  which  is  recoverable  at  law. — Porsyth  v.  Woods , 6 B.  R.  78. 

A surviving  partner  will  be  adjudicated  a bankrupt  on  the  petition  of  a credi- 
tor of  the  firm  charging  an  act  of  bankruptcy  by  the  surviving  partner,  and  a war- 
rant will  issue  to  the  marshal,  directing  him  to  Beize  the  separate  estate  as  well  as 
the  estate  of  the  firm  in  the  hands  of  the  bankrupt.— In  re  R.  8tevens,  5 B.  R.  112. 

Fraudulent  Assignment 

At  the  trial  of  an  action  brought  by  the  assignees  of  an  insolvent  debtor  against 
one  to  whom  the  debtor  had  executed  au  illegal  assignment  of  his  property,  and 
who  hAd  taken  possession  of  the  property,  but  had  never  executed  the  assignment, 
and  claimed  to  hold  the  property  under  an  independent  and  lawful  agreement, 
evideuce  of  admissions  by  the  debtor  that  such  an  agreement  existed,  made  after 
the  date  of  the  assignment,  but  before  the  debtor’s  petition  to  take  the  benefit  of 
the  insolvent  laws,  is  admissible  for  the  defendant— Comes  v.  White,  15  Gray’s 
Mass.  378. 


Fraudulent  Conveyance®. 

If  a conveyance  by  the  bankrupt  be  fraudulent  as  to  creditors  by  the  local  law, 
the  assignee  may  recover  the  property  so  conveyed. — Allen  v.  Massey , 4 B.  R.  75. 

For  the  purpose  of  proving  that  a conveyance  of  property  mode  by  a bankrupt 
was  fraudulent  under  the  U.  S.  Bankrupt  Act  of  1841,  because  made  to  defraud  the 
plaintiff  of  his  debt,  evidence  is  admissible  that  the  defendant  entertained  such 
fraudulent  intent,  even  before  the  passage  of  the  Bankrupt  Act. — Cook  v.  Moore, 
11  Cush.  Mass.  213. 

Evidence  that  au  insolvent  debtor,  a few  months  before  the  making  of  a con- 
veyance, which  is  alleged  to  have  been  fraudulent,  represented  to  certain  of  his 
creditors  that  he  should  not  be  able  to  pay  his  debts  to  them  at  maturity,  is  ad- 
missible in  favor  of  his  assignees  in  an  action  brought  by  them  to  set  aside  the 
conveyance. — March  v.  Hammond,  11  Allen's  Mass.  483. 

Fraudulent  Gifts; 

A fraudulent  gift  of  money,  in  contemplation  of  insolvency,  may  be  avoided 
by  the  assignees.  —AbeU  v.  Daniel , 1 M.  A M.  370,  Tenterden.  (Eng.) 

Money  given  by  a father,  who  is  a trader,  to  his  son,  to  advance  him  in  a part- 
nership trading  concern,  wjw  not  within,  Joe.  1,  c.  15,  s.  5,  and  could  not  be  re- 
covered from  the  son  by  the  assignees  of  the  fiither,  who  afterwards  became  a bank- 
rupt.— Kensington  v.  Chantler,  2 M.  & S.  36.  (Eng  ) 
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Fraudulent  Preferences. 

Where  a son  is  a creditor  and  his  father  the  debtor^tho  son  cannot  retain  a 
preference  received  within  four  months,  nor  could  he,  as  a creditor,  not  a relative, 
nold  such  a preference,  having  reasonable  cause  to  believe  his  debtor  insolvent  — 
Corbin  v.  Corbin,  5B.  R 

A creditor  who  has  reasonable  cause  to  believe  his  debtor  insolvent,  and  who 
receives  payment  of  his  debt  or  security  therefor,  necessarily  knows  or  has  reason- 
able cause  to  believe  that  he  is  thereby  obtaining  a preference  which  is  forbidden 
by  law.  The  fact  that  the  debtor  cannot  pay  all,  and  then  pays  some,  makes  in 
itself  the  prohibited  preference.  Under  such  circumstances  the  debtor  can  ordinarily 
be  forced  into  bankruptcy,  and  if  not  forced,  it  is  his  duty,  unless  all  his  creditors 
consent  to  indulge  him,  to  apply  for  the  benefit  of  the  act — Darby’s  Trustees,  v. 
Lucas , 5 B It. 

Where  one  of  two  partners  in  fraud  of  the  other,  and  by  way  of  fraudulent 
preference,  indorsed  the  firm  paper  over  to  a separate  creditor  of  his  own,  such  in- 
dorsement is  void  as  against  his  assignee  in  bankruptcy. — fleilbut  v.  Net HU,  88  L. 
J.,  C.  P.  273  : 4 L.  R,  C.  P.  354  ; 17  W.  R.  853  ; 20  L.  T.,  N.  8.  490.  (Eng.) 

Where  debtors  were  insolvent  and  suffered  their  property  to  be  taken  on  elo- 
cution with  intent  to  give  a preference  to  their  creditor  who  had  reasonable  cause 
to  believe  that  their  debtors  were  insolvent,  and  that  a fraud  on  the  act  was  in- 
tended, the  assignee  is  entitled  to  recover  from  the  creditor  the  property  seized  on 
execution,  or  its  value,  and  the  sale  by  the  sheriff  will  be  taken  to  be  by  the  order 
of  the  bankruptcy  court,  and  the  proceeds  of  such  sale,  as  the  me;wure  of  the  value 
of  such  property,  for  the  purpose^  of  the  bankruptcy  proceedings. — Sedgwick  v. 
MiUward,  5B.R 

An  execution  founded  on  a warrant  of  attorney,  and  complete  by  sale  prior  to 
the  fiat,  was  protected  by  2 A 3 Viet,  c.  29,  notwithstanding  the  creditor,  before 
the  sale,  had  notice  of  an  act  of  bankruptcy. — Whitmore  v.  Green,  2 D.  A L.  174  ; 
14  M.  A W.  104  ; 8 Jur.  697  ; 13  L.  J.,  Exch.  311.  (Eng.) 

Where  the  sheriff's  officer  was  accompanied  by  the  execution  creditor  on  the 
levy  of  the  execution,  which  was  afterwards  avoided  by  a commission  in  bankruptcy, 
trover  might  be  maintained  against  such  creditor  by  the  assignees,  though  he  had 
never  received  the  goods  or  their  value  from  the  sheriff — Menliam  v.  Edmondson,  1 
B.  A P.  369.  (Eng.) 

Insolvency. 

The  rule  of  law  by  which  the  question  is  determined  whether  a debtor  was  sol- 
vent or  insolvent  at  a particular  time,  is  not  affected  or  modified  by  any  general 
embarrassment  of  the  operations  of  trade  arising  from  the  existence  of  a civil  war, 
or  by  the  fact  that  all  persons  in  the  same  line  of  business  were  unable  to  pay  their 
debts  at  maturity. — Vennard  v.  McConnell,  11  Allen’s  Mass.  555. 

A trader  is  not  to  be  deemed  unable  to  meet  his  engagements  within  12  and 
13  Viet,  c.  106,  s.  135,  if  his  assets  exceed  tho  amount  of  his  liabilities,  even 
though  it  does  not  appear  that  he  could  have  immediately  realized  the  amount — 
Loadry.  Hiscock,  IF.  A P.  132 -Erie.  (Eng.) 

The  insolvency  of  the  maker  of  a note,  although  known  to  the  indorser,  does 
not  excuse  the  holder  from  a demand  on  the  maker  and  notice  to  the  indorser.— 
Sand/ord  v.  Dilloway,  10  Mass.  Rep.  52. 

Certified  copies  of  the  schedule  of  debts  and  list  of  claims  filed  in  proceedings 
in  insolvency,  are  incompetent  to  prove  that  the  debtor  wsia  insolvent  at  the  time 
of  making  an  alleged  preference  in  a suit  by  the  assignee  to  recover  back  the 
property.  But,  in  such  suit  evidence  that  the  debtor  had  expensive  habits  and 
was  inattentive  to  business,  and  that  these  fact  were  known  to  the  defendant,  and 
evidence  of  the  debtor's  general  reputation  as  to  insolvency  are  competent  for  the 
purpose  of  proving  that  the  defendant  had  reasonable  cause  to  believe  the  debtor 
insolvent — Simpson  v.  Corleion,  1 Allen’s  Moss.  109. 

Married  Woman. 

The  bankrupt’s  wife  may  prove  as  a creditor  against  his  estate  in  bankruptcy, 
for  money  realized  by  him  out  of  property  which  she  held  as  her  separate  estate 
under  the  statutes  of  Massachusetts,  if  the  evideuce  clearly  shows  ihat  the  transac- 
tion was  intended  to  be  a loan  and  not  a gift. — In  re  E.  G.  Blandin,  5B.  R 39. 
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CHAPTER  I. 

BANKRUPTS. 

Who  are  bankrupts,  and  when. and  by  what  acts  they 
became  such,  is  a question  frequently  asked,  but  not  as 
frequently  answered,  in  terms  intelligible  to  the  vast  num- 
ber of  business  men  who  are  really  such  themselves  or 
are  dealing  with  those  who  are  in  this  unfortunate  cate- 
gory. 

Section  11  of  the  Bankrupt  Act  provides  that  the  filing 
of  a petition  subject  to  certain  rules  on  the  part  of  any 
person  residing  in  the  United  States,  who  owes  debts  to  an 
amount  exceeding  three  hundred  dollars,  and  who  certifies 
to  an  inability  to  pay  the  same  in  full  is  per  se  an  act  of 
bankruptcy,  and  the  person  so  filing  such  petition,  to- 
gether with  the  prescribed  schedules  and  inventory,  will 
ie  declared  a bankrupt.1  Section  36  declares  that  partners 
nay  be,a  and  section  39  designates  others  who  shall  be 

1.  On  filing  of  a voluntary  petition  in  bankruptcy,  the  petitioner  becomes  from 
tht  time  a bankrupt,  so  far  as  any  interference  with  the  property  named  in  his 
inentory  is  concerned. — In  re  Vogel,  2 B.  R.  138. 

2.  Where  two  or  more  backruptcy  petitions  are  presented  for  adjudication  of 
difcrent  members  of  the  same  copartnership,  the  Court  may  consolidate  the  pro- 
cedings. — Eng.  Bank.  Law,  1869,  § 80. 

The  filing  of  a separate  petition  by  one  partner  to  have  a firm  of  which  he  is  a 
meiber  adjudged  bankrupt,  subsequent  to  tne  filing  of  a petition  by  another  part- 
ner or  the  Bame  nuipoee,  held  to  be  an  assent  by  the  last,  sufficient  to  warrant  an 
adjdication  of  tne  firm  os  bankrupts  on  the  first  petition  filed. — In  re  Lewis,  1 B. 
R.  1. 
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declared  bankrupts.  All  these  are  subject  to  the  provi- 
sions of  the  Bankrupt  Law  and  the  rules  of  the  Courts 
having  jurisdiction  of  bankrupts  and  their  property.®  As 
a first  consequence  of  adjudication  of  bankruptcy,  the 
bankrupt  is  restrained  from  disposing  of  his  property, 
and  holds  the  same  in  trust  for  his  assignee,4  except  such  . 
as  is  exempt,  unless  the  marshal  shall  take  possession  of 
it,  as  he  should  do  in  involuntary  cases  ;*  and  where  the 

Unless  there  are  partnership  assets,  a firm  which  has  been  dissolved  cannot  be 
declared  bankrupt  cn  the  petition  of  some  and  not  all  of  its  former  member*. — 

— In  re  Crockett  el  al..  2 B R.  75. 

A partnership  will  be  declared  bankrupt  in  the  District  in  which  proceedings 
are  first  commenced,  provided  it  has  carried  on  business  in  that  District  for  as  great 
a part  of  the  six  months  next  preceding  the  filing  of  the  petition  as  in  any  other 
District  The  longest  period  of  the  six  months  next  preceding  filing  of  petition, 
does  not  necessarily  imply  three  months  and  one  day,  or  any  greater  part  of  the 
six  months,  but  intends  to  fix  the  District  in  which  bankrupts  have  been  doing  busi- 
ness for  the  longest  period  within  the  six  months. —in  re  Foster  etaL,  3 B.  fi  57. 

On  general  principles  a firm  continues  to  exist  for  all  purposes  necessary  to 
wind  up  its  affairs.  The  Massachusetts  doctrine  was  that  there  may  be  a joint  peti- 
tion so  long  as  joint  assets  remain  to  be  distributed.  (See  McDaniel  v.  Bing,  5 
Cush.  469.)  “ It  is  for  the  benefit  of  the  joint  creditors,  so  long  as  any  remain,  that 

the  proceedings  bo  joint,  because  they  have  the  choice  of  an  assignee. ** — In  re  Wil- 
liams, 3 B.  R.  74. 

Where  a member  of  two  firms  was  declared  a bankrupt,  and  the  insolvency  of 
both  firms  not  denied,  assignee  of  the  bankrupt  was  correct  in  his  proceedings  to 
have  both  firms  adjudicated,  that  bankrupt  might  be  discharged,  for  a discharge 
must  be  of  all  and  not  a portion  of  the  debts  from  which  a bankrupt  is  entitled  to 
a discharge  under  the  Act In  re  Grady  el  aL,  3 B.  Ik  54. 

3.  Property  contained  in  a bankrupt's  inventory  is  brought  into  the  bankruptcy 
court  es  instants  from  the  filing  of  the  bankrupt’s  petition,  and  thereby  placed  in 
the  custody  and  under  the  protection  of  such  court — In  re  Vogel,  2 B.  It  138  and 
139. 

Property  once  in  the  custody  of  the  bankrupt  court,  no  other  court,  or  person 
acting  under  process  from  any  other  court,  can  interfere  therewith,  without  perrnia 
sion  of  the  bankruptcy  court ; doing  so  is  a contempt  of  the  bankruptcy  court  — 
Feck  v.  Jenness,  7 Howard,  612,  G25  ; Williams  v.  Benedict , 8 ib.  107, 112  ; Wisun- 
v.  tkvnpaon,  14  ib.  62,  66  ; Peale  v.  Phipps,  ib.  368,  374  ; Taylor  v.  Carrg,  2 ib.  58C 
694  to  597  ; Freeman  v.‘IIoice,  24  ib.  450  ; Buck  v.  Oofbath,  3 Wallace,  331. 

The  Bankrupt  Act  has  conferred  ample  jurisdiction  on  bankruptcy  courts  ovr 
property  in  specie  in  possession  of  an  officer  of  that  court  — In  re  V ogel,  2B.  J. 

A bankrupt’s  property  seized  in  replevin  suits  by  a sheriff  subsequent  to  adjni- 
cation  of  bankruptcy,  must  oe  returned  to  assignee,  or  if  sale  thereof  has  tukn 
place,  the  value  thereof.  —In  re  Vogel,  2 B.  R.  139. 

Jurisdiction  of  a bankrupt  court  does  not  depend  upon  the  right  of  a bankrpt 
to  obtain  a discharge. — in  re  VanNostrand,  2 B.  R.  154. 

4.  "When  a debtor  becomes  conscious  of  his  inability  to  prosecute  his  busies* 
and  pay  his  debts,  he  should  file  a voluntary  petition  in  bankruptcy,  and  fronthe 
time  his  situation  as  such  insolvent  becomes  fixed,  he  is  to  treat  Ins  propertyis  a 
sacred  trust  for  the  benefit  of  his  creditor*. — Langley  v.  Perry , 1.  B.  R.  155. 

The  bankrupt  law  constitutes  an  insolvent  debtor  a trustee  for  his  credbrs. 
Property  in  his  hands  is  not  his  bnt  theirs,  to  be  administered  subject  to  the  yovi- 
sions  of  the  bankrupt  law.— In  re  Doyle,  3 B.  R.  159. 
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bankrupt  insists  upon  it,  it  is  the  duty  of  the  Register  to 
take  charge  of  the  bankrupt’s  property  until  the  appoint- 
ment of  an  assignee,'  and  he  has  the  right  to  put  a watch- 
man in  charge  of  it.'  In  voluntary  proceedings,  the 
bankrupt’s  schedules  being  filed  previous  to  adjudication, 
should  contain  a list  of  his  creditors  and  an  inventory  of 
his  property.  In  involuntary  proceedings  the  bankrupt  is 
usually  allowed  from  five  to  ten  days  by  the  marshal  after 
service  of  the  order  of  adjudication  in  which  to  prepare 
and  deliver  to  him  the  schedules,6  which  should  be  made 
out  in  manner  similar  to  those  in  voluntary  proceedings.7 

The  practice  in  involuntary  proceedings  does  not  seem 
to  demand,  as  in  voluntary  bankruptcy,  that  the  schedule 
and  inventory  should  be  approved  by  the  Register,  but 
they  must  be  sworn  to  before  a Register  or  a United  States 
Commissioner  by  the  bankrupt. 

6.  The  Register,  if  requested  by  the  bankrupt  after  an  adjudication,  must  re* 
ceive  a surrender  of  the  bankrupt's  property,  and  safely  keep  it  until  it  can  be 
turned  over  to  the  assignee  — In  re  Hasbrouck,  B.  R.  Sup.  17. 

A Register  is  required  to  receive  surrender  of  bonkr  jpt — Rulo  5,  G.  O. 

6.  Register  must  sately  keep  bankrupt's  property  surrendered  to  him — In  re 
Hasbro  tick,  B.  R.  Sup.  17. 

Register  may  appoint  a watchman  of  bankrupt’s  property  surrendered  to  him. 
— In  re  Bogert  & Evans,  2 B.  R.  178. 

7.  See  section  42  Bankrupt  Act 


a Where  the  warrant  to  a marshal  transcends  the  power  conferred  in  a United 
States  District  Court  by  section  40  of  the  United  States  Bankrupt  Act  of  1867, 
property  taken  possession  of  by  the  marshal  from  a person  other  than  the  bankrupt, 
cannot  be  held  by  the  assignee  in  bankruptcy.  Such  property  or  its  proceeds  is 
the  proper  subject  of  a petition  by  the  person  from  whom  it  is  taken,  and  such 
person  will  not  be  held  to  be  a party  to  the  bankruptcy  proceedings.  Upon  filing 
a petition  for  the  restitution  of '’the  property,  the  proceeds  or  the  property  must  be 
given  to  the  person  from  whose  hands  the  marshal  made  an  improper  seizure. — In 
re  Harthill,  4 B.  R.  131. 

The  marshal,  under  a warrant  issued  in  accordance  with  section  40  of  the 
bankrupt  law  of  1867,  may  take  possession  of  the  property  of  the  debtor  whenso- 
ever and  in  whosever  hands  ho  may  find  it ; and  if  indemnified,  it  is  his  duty  to 
take  and  retain  possession  of  it.  With  indemnity  he  is  bound  to  exercise  bia 
authority ; without  it  ho  may  exereise  it  or  not  at  his  option. — In  re  Briggs,  3 B. 
It  157. 

The  United  States  Marshal  under  provisional  warrant  to  seize  the  effects  of 
the  bankrupt,  took  goods  claimed  by  one  W.,  and  upon  being  indemnified  under 
G.  0.,  No.  13,  delivered  the  same  to  tho  assignee  in  bankruptcy.  W.  sued  the 
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marshal  upon  the  tort  in  a State  Court  The  assignee  claimed  the  lawful  possession 
of  the  property,  alleged  the  claim  of  W.  thereto  to  be  illegal,  and  that  he  disposed 
of  a portion  thereof  while  in  his  possession,  and  prayed  that  W.  be  ordered  to 
account  therefor  and  be  permanently  enjoined  from  prosecuting  his  action  against 
the  marshal.  The  court  held  that  the  facts  did  not  warrant  the  granting  of  such 
injunction  ; the  marshal  is  responsible  if  he  seizes  property  of  other  parties,  and 
the  petitioning  creditors  are  bound  to  defend  him  in  the  suit  by  the  claimant  But 
the  summary  mode  instituted  by  the  assignee,  by  petition,  to  collect  the  portion 
of  the  bankrupt's  assets  withheld,  is  not  objectionable.  Sale  of  the  property 
ordered  and  proceeds  to  wait  further  order  of  the  court — In  re  Marks,  2 B.  it 
175. 

Where  the  bankrupt  refused  to  deliver  up  possession  of  certain  property  under 
a provisional  warrant  to  the  marshal,  ne  cannot  on  an  examination  decline  to 
answer  what  he  had  done  with  the  property  on  the  ground  that  his  answers  will 
criminate  himself. — In  re  Bromley,  3 B.  It  169. 

Where  personal  property  has  been  fraudulently  assigned  by  the  bankrupt  the 
court  may  assume  the  custody  ot  it  on  a summary  application,  but  will  not  do  ro 
where  the  vendees  liave  purchased  in  good  faith,  and  are  able  to  respond  to  an  ad- 
verse judgment  at  the  suit  of  the  assignee. — In  re  Hunt,  2 B.  R.  166. 

Where  a firm  is  composed  of  three  members  and  is  adjudicated  a bankrupt, 
that  works  and  acts  as  an  adjudication  of  another  firm  which  consists  of  two  mem- 
bers only,  both  of  whom  are,  however,  members  of  the  other  firm.  —In  re  Leland 
Bros.,  5 B.  R. 

A corporation  carrying  on  and  pursuing  any  lawful  business  defined  and 
clothed  by  its  charter  with  power  to  do  so,  is  clearly  a business  corporation,  and 
amenable  to  the  provisions  of  the  Bankrupt  Act,  therefore  the  objection  to  the  ad- 
judication of  a rail  road  company,  because  it  is  not  a monied  business,  a commer- 
cial corporation,  or  a joint  stock  company  is  not  well  taken.  For  it  seems  to  bo 
the  clear  intent  of  the  37th  section,  to  bnng  within  the  scope  of  the  Bankrupt  Act 
all  corporations,  except  those  organized  for  religious,  charitable,  literary,  educa- 
tional, municipal  or  political  purposes.—  Jn  rt  Alabama  & Chattauooga  R.  R.  Co., 
6 B.  R.  97. 

b.  Where  an  involuntary  bankrupt  immediately  after  his  adjudication  delivered 
all  his  books  and  papers  to  the  marshal  to  make  out  a list  of  his  creditors,  which 
books  and  papers  remained  in  the  custody  of  the  marshal  and  register  up  to  the 
time  of  the  bankrupt’s  discharge,  but  the  bankrupt  did  not  file  schedules  in  propria 
forma  till  alter  his  application  for  a discharge.  There  being  no  opposition,  his  dis- 
charge was  granted.— in  re  J.  N.  Collins,  (S.  D.  N.  Y.,  unreported.) 
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CHAPTER  II. 
bankrupt’s  earnings. 

Persons  who  have  been  adjudicated  bankrupts  may 
work  or  do  business,  and  have  the  benefit  of  their 
earnings  during  the  time  that  the  proceedings  are  pend- 
ing,1 but  it  seems  now  to  be  conceded  that  unless  a 
bankrupt  makes  application  for  his  discharge  within 
one  year  after  his  bankruptcy,  or  obtains  the  same 
within  a reasonable  time  thereafter,  that  his  creditors  may 
proceed  against  his  earnings  acquired  subsequent  to  his 
bankruptcy  the  same  as  against  an  ordinary  debtor,  hut 
only  as  such,  and  under  the  laws  and  exemptions  of  the 
State  in  which  such  bankrupt  resides  ; and  that  the  bank- 
rupt shall  not  be  responsible  to  his  assignee  for  any  por- 
tion of  such  earnings  or  gains  unless  it  be  shown  that  the 
same  was  obtained  in  some  way  in  fraud  of  his  creditors 
in  bankruptcy.  But  the  bankrupt  who  receives  his  dis- 
charge is  clearly  entitled  to  all  his  honest  earnings  subse- 
quent to  the  filing  of  the  petition  on  which  he  was  de- 
clared a bankrupt.11 

Wages  due  to  a bankrupt’s  operative,  clerk  or  house 
servant,  for  services  performed  within  six  months  next 

1.  Property  of  bankrupt  acquired  subsequent  to  filing  petition,  does  not  pass 
to  hi«  assignee. — In  re  Barnett,  4 Pitta  Legal  Jour.  73. 

Bankrupt  must  testify  relative  to  property  in  his  possession  subsequent  to  ad- 
judication, now  and  when  he  came  into  possession  thereof.  Because  bankrupt  is 
entitled  to  property  acquired  by  him  subsequent  to  filing  his  petition,  that  is  no 
« grounds  for  refusing  to  testify  concerning  the  same. — In  re  McBrien,  3 B.  R.  90  ; 
Contra. — In  re  Patterson,  B.  R.  Sup.  xxvii. 

A bankrupt  may.  after  his  adjudication,  make  new  contracts  and  acquire 
property  which  his  former  bankruptcy  does  not  affect  and  which  his  creditors,  (if 
he  is  finally  discharged),  cannot  reach. — In  re  Montgomery,  3 B.  R.  108. 
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preceding  the  first  publication  of  the  proceedings  in  bank- 
ruptcy, to  amount  of  fifty  dollars  each,  are  payable  in  full 
next  after  costs  and  debts  due  the  State  and  United  States, 
if  the  assets  shall  be  sufficient.1  The  bankrupt’s  first  duty, 

2.  See  United  States  Bankrupt  Act  of  1867,  section  28. 

Where  wages  are  due  laborers  who  have  assigned  a portion  thereof  less  than 
ten  dollars  each,  for  the  purpose  of  obtaining  advances  thereon,  it  was  held  that 
such  advances  will  be  allowed.— In  re  Brown,  3 B.  R.  177. 

Payments  of  necessary  servant’s  wages,  by  an  inBolven  t,  although  exceeding 
$50  to  each,  will  not  prevent  a discharge — In  re  Rosenfeld,  2 B.  It.  49. 

See  section  42  United  States  Bankrupt  Act  1867. 

The  clerk  or  servant  must  be  paid  by  salary  and  not  by  commission. — Ex  parte 
Simmons,  30  L.  L 310 ; ex  parte  Hickin,  L.  L Bankruptcy,  8;  3 DeG.  A Sul  662 
(Eng.). 

Upon  proof  of  claim  made  by  the  father  of  a minor  son  for  the  labor  of  such 
son,  as  an  operative  in  the  employment  of  the  bankrupt  within  the  six  months  next 
preceding  the  first  publication  of  the  notice  of  proceedings  in  bankruptcy,  the 
court  decided  that  the  father  was  entitled  to  be  preferred  to  an  amount  not  exceed- 
ing fifty  dollars,  according  to  section  28  of  the  United  States  Bankrupt  Act  of 
1867. — 7n  re  Harthorn,  4 B.  R.  27. 

The  guard  of  a stago  coach,  hired  at  weekly  wages,  is  not  a servant— Ex  parte 
Skinner,  1 Mont  Jt  Bligh,  417  ; 3 D.  & C.  332  (Eng.) 

It  is  not  requisite  to  prove  a hiring  for  a year  certain,  but  it  must  be  some- 
thing more  than  a mere  hiring  by  the  w^ek. — Ex  pari*  Collier,  4 D.  A C.  520  ; 2 
Mont  & Ayr,  29  (Eng. ) 

If  a clerk  and  foreman  was  engaged  at  a weekly  salary,  and  to  have  two  suits 
of  clothes  per  annum,  it  was  a yearly  hiring  within  section  168,  12  and  13  Yict  c. 
106.— Ex  oarte  Humphreys,  1 Mont  & Bligh,  413  ; 3 D.  & C.  il  l (Eng. ) 

Weekly  laborers  and  workmen  employed  as  excavators  and  bricklayers  ore  not 
servants. — Ex  parte  Crowfoot,  1 Mont  270  (Eng.) 

The  workmen  of  a coachmoker,  who  worked  by  the  piece,  and  received  a 
specific  sum  fur  each  job,  under  separate  and  distinct  contracts,  and  where  there  win* 
no  hiring  for  a specific  time,  are  not  servants  within  the  act — £i  parte  Grcllier,  1 
Mont  264  (Eng.) 

A person  engaged  os  a traveller  at  an  annual  salary  is  a servant  or  clerk  within 
the  act  — Ex  parte  Neal,  1 Mont.  & Mac,  194  (Eng.) 

A clerk  who  had  served  mofe  than  six  months  is  entitled  to  the  allowance, 
although  the  bankrupt  w'os  not,  in  iact.  a trader  for  more  than  two  months  out  of 
the  six.—  Ex  parte  Gough,  3 D.  C.’189  (Eng.) 

When  clerks  or  servants  claim  to  bo  paid  in  full,  the  court  will  include  An 
allowance  for  notice  according  to  the  custom  of  the  trade  or  profession. — Ex  parte 
Jennings,  7 L.  T.,  N.  8.  601  Holroyd  Com.  (Etig.) 

A clerk  voluntarily  quitting  the  bankrupt  s service  nine  months  previously  to 
the  fiat,  through  the  approaching  insolvency  of  the  bankrupt  and  his  decreasing 
business,  the  trude  going  ou  in  the  meantime,  and  he  obtaining  employment  else- 
where, is  not  entitled  to  six  months’  wages  in  full,  especially  when  he  has  allowed 
the  first  and  final  dividend  to  be  declared  before  making  his  claim. — Ex  parte  Get, 

3 Deac.  563  : 1 M.  & C.  99.  (Eng.)  * 

A clerk  who  voluntarily  left  an  insolvent  master,  was  not  within  6 Geo.  4, 
chapter  16,  section  48,  os  to  wages — Ex  parte  Bennett,  3 Mont,  and  Ayr,  669  (Eng.) 

The  mate  of  a vessel,  hired  by  the  master,  who  was  also  one  of  the  owners, 
was  a servant  within  6 Geo.  4,  chapter  10,  section  48. — Ex  parte  Homborgv,  2 
Monk  D.  & D.  642  ; 6 Im  898  (Eng. ) 

A trader  borrowed  five  hundred  and  flfv  pounds  under  an  agreement,  by  which  t 
the  lender  was  to  become  his  clerk,  at  a Balmy  of  two  hundred  aud  twenty  pounds 
ten  shillings  a year.  The  trader  agreed  to  produce  his  accounts  and  balance  sheet 
to  the  lender,  who  was  to  get  in  the  debts,  and  alone  to  draw  cheques  on  the  hank- 
ing account  If  the  balance  was  in  the  trader’s  favor  at  any  time,  he  might  draw 
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when  he  has  been  declared  an  involuntary  bankrupt,  is  to 
file  a correct  schedule  of  his  debts  and  an  inventory  of  his 
assets,  and  unless  he  does  so  he  is  in  contempt  and  liable 
to  heavy  penalties,  and  will  be  compelled  to  perform  this 
duty  by  special  order  of  the  Court,  or  on  his  failure,  the 
marshal  will  proceed  to  prepare  such  inventory.*  No 

the  amount  of  it  On  payment  of  the  loan,  or  on  proceedings  being  taken  to  re- 
cover it  the  agreement  was  to  be  at  an  end.  The  lender  was  to  have  the  option 
of  becoming  a partner.  On  the  the  .trader  becoming  a bankrupt  held,  first  that 
the  lender  was  a clerk  entitled  to  three  months'  salary  in  full  under  5 & 6 Viet 
chapter  122,  section  28. — Ez  parte  Harris,  DeGex.  165  ; 9 Im.  479  ; 14  L.  L,  Bank. 

26  (Eng.) 

Held,  secondly,  that  the  circumstance  of  the  clerk  having  been  absent  from 
business,  owing  to  ill  health,  for  the  three-  months  immediately  preceding  the 
bankruptcy  with  the  bankrupt’s  sanction,  did  not  take  away  his  right,  lb. 

In  June,  1844,  A.  entered  the  service  of  B.,  as  book-keeper  and  cashier,  and 
so  continued  until  December,  1848,  without  coming  to  any  agreement  as  to  the 
amount  of  his  salary.  It  was  stated  by  A.  that  in  December,  1848,  it  was  agreed 
between  him  and  B.  that  the  salary  should  be  at  the  rate  of  two  hundred  and  fifty 
pounds  a year  from  June,  1844,  and  that  the  reason  that  such  arrangement  was  not 
made  before  was,  that  B.  was  engaged  in  making  experiments  on  a certain  manu- 
facture, from  which  he  hoped  to  derive  a considerable  fortune,  out  of  which  A.  ex- 
pected to  be  paid.  B.  became  bankrupt  in  February,  1849  ; held,  that  A.  was  a 
clerk  and  not  a partner,  and  was  entitled  to  prove  for  his  salary. — Ez  parte  Ilickin, 
3 DeG  & S.  6G2  ; 14  Im.  405  ; 19  L.  Lf  Bank.  8. 

Coal  proprietors  employed  colliers,  to  whom  the  work  was  let  off  at  so  much 
per  score  basket,  and  each  collier  had  a drawer  attached  to  him,  whom  he  brought 
when  he  was  himself  hired.  The  colliers  were  not  hired  unless  the  managers  ap- 
proved of  the  drawers,  or  unless,  in  cose  of  disapproval,  the  colliers  took  drawers 
provided  for  them  by  the  managers.  The  colliers  paid  the  drawers  out  of  their 
earnings  according  to  an  agreement  between  them  (in  which  the  cool  proprietor 
took  no  part),  and  discharged  the  drawers  as  they  thought  fit,  without  interference 
on  the  part  of  the  proprietor,  except  that  the  latter  might  discharge  the  collier  if 
he  unjustly  discharged  the  drawer,  and  that  both  collier  and  drawer  might  be  dis- 
charged for  transgressing  the  rules  of  the  mine.  Upon  the  proprietor  becoming 
bankrupt,  and  the  colliers’  wages  being  in  arrear,  bald,  that  the  drawers  were  not 
servAuts  of  the  coal  proprietors  so  as  to  be  entitled  to  payment  in  full  of  half  a 
year’s  wages.—  Ez  parte  Boll,  3 DeG.,  Mac.  & G.  155  ; 17  Im.  198  ; 22  L.  L,  Bank 

27  (Eng.) 

The  contracts  of  a trader  with  his  clerks  and  his  servants  are  not  dissolved  by 
the  issuing  of  commission  of  bankruptcy  against  him,  therefore,  the  clerk  of  a 
trader  against  whom  a commission  issues  may,  after  the  bankrupt  has  obtained 
his  certificate,  recover  his  salary  for  the  whole  year. — Thomas  v.  Williams,  3 N.  &. 
M.  545;  1 A.  & E.  685  (Eng.) 

3.  See  section  27  United  States  Bankrupt  Act,  1867. 

A bankrupt  may  be  examined  as  to  bis  acquirement  and  possession  of  consider- 
able amounts  of  money  after  proceedings  in  bankruptcy,  for  the  purpose  of  show- 
ing that  he  had  a large  sum  of  money  in  his  possession  at  the  time  of  going  into  bank- 
ruptcy which  he  had  concealed.— In  re  McBrion,  3 B.  R.  90. 

When  the  bankrupt  makes  application  for  his  discharge  after  the  expiration 
of  a year  from  the  adjudication  of  bankruptcy,  it  is  discretionary  with  the  court  to 
grant  or  withhold  the  discharge  according  to  the  circumstances  of  such  case.  The 
discharge  after  the  expiration  of  a year  ought  not  to  be  granted  as  a matter  of 
course,  oat  the  bankrupt  may  be  permitted  by  affidavit,  petition  or  otherwise,  to 
explain  in  writing  the  causes  of  the  delay. — In  re  Cannday,  3 B.  It.  3. 

A discharge  under  the  insolvent  laws  of  the  United  States,  is  confined  in  its 
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discharge  will  be  granted  until  the  bankrupt  has  complied 
with  these  requirements.* 

effect*  altogether  to  the  particular  case,  and  even  as  to  that,  does  not  exempt  the 
debtor’s  present  effect*  or  future  acquisitions  from  the  process  of  the  law  ; nor  is 
his  person  exempt  from  confinement  for  the  same  debt,  should  he  be  detected  in  a 
fraud  upon  the  creditor. — Bank  of  the  United  States  v.  Weisvjnr,  2 Peters,  350. 

A bankrupt  may  apply  for  his  discharge  at  the  expiration  of  sixty  days  from 
the  adjudication  of  bankruptcy.  Where  the  assignee  has  neither  received  nor  paid 
out  any  money,  the  case  is  to  be  regarded  as  one  in  which  there  are  no  assets. 
Accounts,  claims,  and  demands  from  which  nothing  may  be  collected  or  realized, 
are  not  assets  within  the  meaning  of  the  act. — in  re  Dodge,  1 B.  R.  115. 

4.  Where  the  bankrupt  omiMed  to  include  in  schedule  B.  statement  of  an  in- 
terest in  an  estate  in  expectancy  under  a will,  the  court  decided  that  a discharge 
must  be  refused  until  the  schedule  was  amended. — In  re  Connell,  3 B.  R.  113. 

A bankrupt  may  amend  his  schedules  even  after  the  consideration  of  specifi- 
cations in  opposition  to  his  discharge,  by  order  of  court — In  re  Preston,  3 B.  It  27. 

Creditors  names  omitted  from  the  bankrupt's  schedule,  with  their  consent 
does  not  prevent  him  from  obtaining  his  discharge. — In  re  Needham,  3 B.  E.  124. 


a If  the  assignees  of  a bankrupt  manufacturer  employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of  the  estate,  and  pay  him  money  from  time  to  time, 
this  is  evidence  of  such  a contract  between  him  and  the  assignees  as  will  enable 
him  to  recover  from  them  a reasonable  compensation  for  his  work  and  labor. — 
Coles  v.  Barrow,  A Taunt  754  ; 2 Rose,  277.  (Eng. ) 

An  uncertificated  bankrupt  hired  a shop  ; goods  were  supplied  in  the  name  of 
his  son,  but  principally  on  his  father's  guarantee.  It  was  held  that  his  assignees 
were  liable  to  an  action  of  trespass  at  the  snit  of  the  son,  for  seizing  them  as  the 
goods  of  the  bankrupt  — Dav is  v.  Living,  Holt  275— Gibbs.  (Eug.) 

Where  an  uncertificated  bankrupt  who  was  a furniture  broker,  was  employed 
to  remove  goods,  in  the  course  of  which  business  ho  employed  several  men  and 
vans,  supplied  packing  cases,  repaired  furniture,  and  provided  materials  for  this 
purpose,  and  other  articles  to  a trifling  amount.  It  was  held  that  the  debt  which 
thereby  accrued  was  not  in  respect  to  personal  labor,  but  was  claimable  by  the  as- 
signee.— Croflon  v.  Poole,  1 B.  «fc  A.  5G8.  (Eng.)  # 

If  an  un certificated  bankrupt  carries  on  trade,  and  sells  a vessel  of  which  he 
is  the  ostensible  owner,  the  purchaser  has  a good  title  against  all  persons  but  the 
assignees. — Laroche  v.  Wakeman,  Peake,  140— Kenyon.  (Eng.) 

Property  acquired  by  an  uucertificated  bankrupt,  after  an  act  of  bankruptcy 
committed  by  him,  does  not  vest  absolutely  in  the  assignees,  although  they  have  a 
right  to  claim  it,  for  if  they  remain  passive,  and  do  not  make  any  claim,  the  bank- 
rupt has  a right  to  such  property  as  against  all  other  persoui. — Drayton  v.  Dale,  3 
D.  A R.  534  ; 2 B.  A C.  293.  (Eug. ) 

An  uncertificated  bankrupt  has  a right  to  goods  acquired  by  him  since  bis 
bankruptcy,  against  all  the  world  but  his  assignees,  and  may  maintain  trover  for 
them  against  a stranger.  — Webb  v.  Fox,  7 T.  R.  391 ; 8.  P , Chambers  v.  BemasconL 
6 Bing.  501  : 4 M.  & P.  278.  (Eng.) 
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CHAPTER  III.  . 

SALE  OF  PROPERTY  PERISHABLE  AND  IN  DISPUTE. 

Section  25  not  only  contemplates  the  sale  of  the  bank- 
rupt’s property  of  a perishable  nature,  but  also  permits 
the  Court,  on  its  being  satisfied  that  certain  of  the  bank- 
rupt’s assets  are  liable  to  deteriorate,  to  order  the  same 
sold  “ in  such  manner  as  #iay  be  deemed  most  ex- 
pedient.”1 The  manner  which  the  Courts  usually  take  to 

1.  In  all  cases  where  goods  or  other  articles  come  into  possession  of  the  mes- 
senger or  assignee,  which  are  perishable,  or  liable  to  deterioration  in  value,  the 
court  may  upon  application,  in  its  discretion,  order  the  same  to  be  sold,  and  the 
proceeds  deposited  in  court — G.  O.  XXII.  of  Supreme  Court 

The  petition  of  assignees  in  bankruptcy  to  have  the  levy  of  an  execution  on 
personal  property  of  the  bankrupts  declared  void,  will  be  granted  where  it  appears 
that  such  levy  was  not  made  in  conformity  with  the  laws  of  the  State  in  which  the 
same  was  made  — fieersy.  Plac *.  4 B.  R.  150. 

The  appointment  of  an  assignee  in  bankruptcy  relates  back  and  clothes  him 
with  title  to  all  the  bankrupt’s  legal  and  equitable  rights  and  interests  and  choses 
in  action  which  belonged^  to  him  on  presentation  of  petition. — Smith  v.  Buchanan, 
4B.R.  133. 

A sale  by  the  marshal  as  messenger,  under  a special  order  of  the  court,  prior 
to  the  appointment  of  an  assignee,  is  to  be  considered  us  in  the  nature  of  a sale 
made  by  a provisional  assignee,  and  a claimant  is  entitled  to  be  paid  out  of  the 
fund  in  the  hands  of  the  Assignee  the  amount  that  may  be  allowed  by  the  Register. 
— In  re  Hitchings,  IKK.  125. 

Under  the  25th  section  of  the  United  StAtes  Bankrupt  Act  of  1867,  any  property 
not  in  possession  of  the  assignee  may,  by  the  order  of  the  court,  be  transferred  to 
his  possession,  but  the  claimant  may  recover  the  property  from  the  assignee  by 
giving  bonds  with  sufficient  surety.  If  the  claims  of  the  assignee  should  fail,  then 
the  property  is  in  the  right  hands,  and  the  creditors  are  in  no  way  affected. — Bill 
v.  Beckwith,  2 B.  R.  82. 

Debtor  failed,  was  declared  a bankrupt,  and  certain  of  the  creditors  petitioned 
to  the  court  before  the  appointment  of  an  assignee,  to  have  a portion  of  the  goods 
sold  by  the  messenger,  on  the  ground  that  they  would  deteriorate  in  value.  The 
court  ordered  them  to  be  appraised  and  sold,  and  in  accordance  with  this  order 
they  were  sold  by  the  marshal  at  private  sale  to  a friend  of  the  bankrupt,  who 
turned  them  over  to  the  bankrupt  to  sell.  The  assignee  sought  in  a bill  in  equity, 
to  set  aside  the  bill  of  sale  on  the  ground  of  fraud.  The  court  decided  that  there 
was  no  evidence  of  any  intention  on  the  part  of  the  bankrupt  to  act  in  an  im- 
proper manner,  but  that  the  sale  was  void. — March  v.  Heaton , 2 B.  R.  66. 

In  cases  of  fraud  the  court  may  assume  the  custody  of  personal  property  in  the 
hands  of  the  vendee  of  the  bankrupt,  purchased  before  the  vendor  is  adjudged  a 
bankrupt.—  In  re  Hunt,  2 B.  It  166. 
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satisfy  themselves  on  these  and  other  similar  points  is  by 
the  hearing  of  affidavits  bearing  on  the  same,  and  some- 
times on  the  statements  of  counsel  accompanying  such 
affidavits ; and  it  is  believed  that  in  certain  cases  such 
sales  will  be,  if  they  have  not  already  been,  permitted  on 
an  ex  parte  or  one  sided  showing.  Too  much  precaution, 
it  is  advised,  cannot  be  exercised  in  forcing  a bankrupt’s 
property  to  sale,  for  it  seldom  occurs  that  it  realizes  near 
its  full  value,  even  where  there  has  been  due  and  timely 
notice.  This  section  also  provides  that  “ whenever  it 
appears  to  the  satisfaction  of  the  Court  that  the  title  to 
any  portion  of  an  estate,  real  or  personal,  which  has 
come  into  possession  of  the  assignee,  or  which  is  claimed  by 
him, is  in  dispute,"  the  Court  may,  upon  the  petition  of  the 
assignee,  and  after  such  notice  to  the  claimant,  his  agent 
or  attorney,  as  the  Court  may  deem  reasonable,  order  it 
to  be  sold^under  the  direction  of  the  assignee,  who  shall 
hold  the  funds  received  in  place  of  the  estate  disposed 
of,’  and  the  proceeds  of  the  sale  shall  be  considered  “ the 
measure  of  the  value  of  the  property  in  any  suit  or  con- 
troversy between  the  parties  in  any  Court.” 

Vigilance  must  be  exercised  on  the  part  of  the  owner 
of  property  of  which  the  assignee  obtains  possession,  or 
in  which  he  claims  any  title  by  virtue  of  his  appointment 
as  assignee,  to  save  it  in  kind  or  from  sacrifice  by  sale,  for 

If  an  assignee  desires  to  have  property  sold  a*  perishable,  he  mast  apply  to 
the  court  by  petition  and  not  to  a Register. — In  re  Graves,  1 B.  R.  19. 

District  Court  has  no  power  to  order  the  sale  of  the  property  os  perishable, 
unless  it  is  in  the  possession  of  the  messenger  or  marshal. — In  re  lletzler  and  Cow- 
perthwaite,  B.  R.  Sup.  x. 

2.  Where  property  is  claimed  adversely  to  assignee©,  he  must  deliver  it  to  tha 
claimant  if  satisfied  that  he  is  entitled  to  it ; if  not,  claimant  should  be  compelled 
to  establish  his  right  thereto. — in  re  Noakes,  1 B.  R.  164. 

Whore  levy  has  been  made  on  bankrupt's  property  subsequent  to  commence- 
ment of  bankruptcy  proceedings,  assignee  should  make  sale  of  the  property,  and 
hold  proceeds  of  sale  subject  to  the  rights  of  parties  concerned .—Pennington  v. 
Sale  and  Phelan,  ti  aL,  IB.  R.  157. 

The  title  to  all  property  in  the  actual  possession  of  the  bankrupt  at  the  time  of 
the  commencement  of  proceedings  in  bankruptcy  vesta  in  the  assignees.— in  r« 
Vogel,  3B.B.  49. 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


113 


although  the  same  section  further  provides  that  “ this 
provision  shall  not  prevent  the  recovery  of  the  property 
from  the  possession  of  the  assignee  by  any  proper  action 
commenced  at  any  time  before  the  Court  orders  the  sale,’* 
still,  it  is  so  sweeping  in  its  provisions  and  permits  such 
prompt  action,  that  unless  the  owner  of  the  property  in 
dispute  commence  proceedings  to  recover  his  property 
without  delay,  on  the  receipt  of  the  notice  above  specified, 
there  will  be  no  appeal  or  remedy,  except  to  litigate  as  to 
the  owner’s  right  to  the  proceeds  of  the  sales,  no  matter 
how  inadequate  the  same  may  be,  for  these  proceeds  are 
definitely  named  as  ‘ 1 the  measure  of  the  value  of  the 
property  in  any  suit,  &c.”‘ 

3.  In  a sale  of  the  lease,  good  will  and  fixtures  of  a grocery  store,  only  such 
things  (or  their  accessories)  as  are  constructively  fastened  to  the  freehold,  will 
pass  to  the  purchaser  of  fixtures.  A purchaser  of  fixtures  at  such  sale  may  make 
claim  upon  the  funds  in  the  hands  of  the  assignee  for  the  sale  by  the  messenger  of 
such  articles  as  were  properly  included  under  the  sale  of  the  fixtures.—  In  re  Hitch- 
ings,  4 B.  R.  125. 

The  Bankruptcy  Court  has  full  power  to  order  the  sale  of  encumbered  assets 
in  such  manner  as  it  chooses  to  direct ; hence,  where  an  assignee  has  commenced 
a snit  in  the  United  States  District  Court  against  the  mortgagees  of  bankrupt's 
property,  the  court  will  order  a sale,  jointly  by  the  assignee  and  the  referee  of  the 
mortgaged  property,  the  proceeds  of  sale  to  be  deposited  in  the  treasury  of  the 
court  to  await  the  determination  of  the  suit  against  the  said  mortgagees. — In  re 
Columbian  Metal  Works,  3 B.  R.  18. 

Where  a stile  has  been  made  and  the  proceeds  are  in  controversy,  it  was  in- 
tended under  the  United  States  Bankrupt  Act  of  1867,  that  in  all  such  cases  tho 
court  may  order  estates,  not  in  possession  of  the  assignee,  when  it  deems  proper 
to  be  delivered  to  him,  and  the  same  sold  and  the  proceeds  held  subject  to  the 
rights  of  the  party  who  may  prove  himself  entitled  to  it  under  the  bankruptcy. — 
BUI  v.  BeehrUk , 2 B.  It.  82. 

The  United  States  District  Court  has  jurisdiction  to  ascertain  and  liquidate 
all  liens  upon  the  bankrupt’s  property,  and  in  the  exercise  of  this  jurisdiction, 
may  enjoin  a creditor  from  enforcing  a judgment  in  a State  Court  against  the 
property  of  the  bankrupt,  but  after  the  process  of  the  State  Court  has  been  exe- 
cuted by  a sale  of  property,  the  United  States  District  Coart  will  not  interfere. — in 
re  Fuller,  4 B.  R.  29. 

4 See  section  25  United  States  Bankrupt  Act,  1867. 


a Under  the  provisions  of  the  25th  section  of  the  United  States  Bankrupt  Act 
of  1867.  property  may  be  recovered  from  the  possession  of  the  assignee  by  an 
action  brought  in  a State  Court,  before  the  commencement  of  the  proceedings  in 
bankruptcy,  and  to  which  the  assiguee  is  made  a party  under  section  14  of  said 
act,  or  by  an  action  brought  in  the  Bankruptcy  Court  or  in  the  Circuit  Court  for 
the  same  district,  under  section  2 of  said  act.  But  an  action  of  replevin  brought 
in  a State  Court  to  recover  specific  property  after  such  property  has  been  taken 
into  custody  by  the  Bankruptcy  Court,  is  not  a proper  action  within  the  25th  sec- 
tion of  said  act. — In  re  Vogel,  2 B.  R.  138. 
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The  title  to  all  property  in  the  actual  possession  of  the  bankrupt  at  the  time 
of  commencement  of  proceedings  in  bankruptcy,  passes  to  the  assignee. — In  re 
Vogel,  3B.E.  49. 

Where  the  warrant  to  a marshal  transcends  the  power  conferred  on  a United 
States  District  Court  by  section  40  of  the  United  States  Bankrupt  Act  of  1867, 
property  taken  possession  of  by  the  marshal,  from  a person  other  than  the  bank- 
rupt, cannot  be  held  by  the  assignee  in  bankruptcy.  Such  property  or  its  pro- 
ceeds is  tho  proper  subject  of  a petition  by  the  person  from  wfiom  it  is  taken,  and 
such  person  will  not  be  held  to  be  a party  to  the  bankruptcy  proceedings;  hence  upon 
filing  a petition  for  the  restitution  of  tho  property,  which,  under  the  circumstances, 
would  be  restored,  the  proceeds  of  suen  property  must  be  given  to  the  person 
from  whose  hands  the  marshal  made  an  improper  seizure  of  the  same. — In  re 
Harthill,  4B.R.  131. 

Although  a debtor,  previous  to  committing  an  act  of  bankruptcy,  may  be 
sued,  and  on  recovery  of  judgment  an  execution  levy  and  sale  may  follow,  and 
although  mere  insolvency  is  not  sufficient  grounds  on  which  to  make  a decree  of 
involuntary  bankruptcy,  yet,  if  the  debtor  suffers  a preference  of  creditors  by 
means  of  such  judgment  or  otherwise,  that  of  itself  will  be  an  act  of  bankruptcy, 
and  such  advantage  obtained  by  creditors  having  reasonable  cause  to  believe  their 
debtor  insolvent,  must  yield  to  the  right  of  the  assignee,  provided  other  creditors 
file  their  petition  within  six  months.—  SmiUt  v.  Buchanan , 4 B.  It.  133. 

6 Where  it  appears  to  the  satisfaction  of  the  court,  that  chattels  of  the  bankrupt 
which  have  been  mortgaged,  are  in  such  condition  that  they  will  realize  little  or 
nothing  by  a fo.ced  sale,  a temporary  injunction  may  be  granted  and  a reference 
ordered  to  ascertain  what  part,  if  any,  can  be  sold  at  once  ? What  part,  if  any, 
could  be  advantageously  finished,  and  in  what  time  and  at  what  expense  ? — Foster 
y.  Ames,  2 B.  R.  147. 

Where  an  assignee  sells  land  on  which  there  is  a lien,  without  application  to 
the  court  for  permission  to  sell  the  same,  under  an  agreement  with  the  creditor 
having  the  lien  that  the  land  shall  be  sold  free  of  incumbrance,  the  proceeds  ot 
such  sale  after  paying  the  costs  will  be  first  applied  to  the  discharge  of  the  debt 
due  to  the  secured  creditor. — In  re  Mebane,  3 B.  R.  91. 

“ The  District  Court  has  power  to  authorize  a sale  of  mortgaged  property  dis- 
charged of  the  incumbrances,  but  Ruch  a sale  should  not  be  ordered  when  the  sub- 
stantial rights  of  the  mortgagee  will  be  injuriously  affected  by  it— Dwight  v.  Ames, 
2 B.  It  147. 

A Register  may  be  appointed  by  the  bankruptcy  conrt  a special  custodian  of 
property  which  is  advertised  for  sale  under  a mortgage,  and  be  directed  to  sell  the 
same  under  General  Orders,  19  and  21,  with  authority  to  make  other  advertise- 
ments than  those  required  by  the  rules  of  the  court.  The  order  should  designate 
the  bank  in  which  the  money  proceeds  of  the  sale  shall  be  deposited  as  a separate 
fund,  subject  to  the  further  oraers  of  the  court.  The  Register  may  also  be  directed 
to  make  the  deed  to  the  purchaser  and  to  convey  title  under  tho  order  of  the  court, 
free  from  certain  liens  in  pursuance  of  section  20  of  the  actr  and  the  lien  of  the 
mortgage  will  be  transferred  from  the  property  so  sold  to  the  proceeds  of  the  sale. 
If  advisable,  in  order  to  obtain  a better  price  for  the  property,  an  injunction  already 
granted  may  be  dissolved  or  modified  so  that  a sole  may  be  had  under  a judgment, 
and  the  referee  may  make  out  the  deed.— in  re  Banna,  5 B.  R. 
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CHAPTER  IV. 

STAY  OF  PROCEEDINGS. 

As  a farther  consequence  of  these  proceedings,  upon  the 
application  of  the  bankrupt,  any  suit  or  proceeding  for  the 
recovery  of  a debt  provable  under  this  Act  will  be  stayed, 
and  the  creditor  prohibited  from  prosecuting  the  same  to 
a final  judgment,  and  all  proceedings  stayed  to  await  the 
determination  of  the  court  in  bankruptcy1  on  the  question  of 

1.  A creditor  of  a debt  which  is  provable  in  bankruptcy,  who  has  commenced 
a suit  in  a StAte  Corn*  lor  the  recovery  of  his  debt,  may  be  enjoined  to  stay  all 
proceedings  in  such  suit,  whether  such  debt  be  one  to  which  the  bankrupt's  dis- 
charge would  be  a bar  or  not — In  re  Rosenberg,  2 B.  It  81. 

It  is  the  duty  of  a Bankruptcy  Court  to  continue  an  injunction  staying  a pro- 
ceeding in  a State  Court  until  the  bankrupt  has  had  reasonable  time  to  obtain  his 
discharge.— In  re  Metcalf,  B.  R.  Sup.  xliii 

Proceedings  supplementary  to  execution  commenced  by  an  order  of  a judge 
of  a State  Court  on  a judgment  recovered  therein,  will  be  stayed  on  application  to 
a Court  in  bankruptcy  to  await  the  final  decision  of  that  Court  relative  to  a bank- 
rupt's discharge. — In  re  Reed,  B.  R.  Sup.  i. 

A debtor  will  be  released  by  order  of  a Court  of  bankruptcy,  from  arrest  and 
imprisonment  pursuant  to  orders  issued  out  of  a State  Court,  where  the  same  were 
granted  in  an  action  against  the  debtor  for  trand  or  embezzlement  while  acting  in  a 
fiduciary  capacity,  until  proceedings  relative  to  his  discharge  have  been  deter- 
mined.— In  re  Jacoby,  B.  R.  Sup.  xxvi. 

A United  States  District  Court  bas  no  power  to  grant  an  injunction  to  stay 
proceedings  in  a State  Court  by  reason  of  bankruptcy  proceeding  pending  in  an- 
other State  and  before  another  court,  such  power  can  be  exercised  only  by  the 
court  in  which  proceedings  are  pending. — In  re  Richardson,  2 B.  R.  74. 

Where  certain  creditors  of  a bankrupt  commenced  proceedings  against  him, 
to  recover  real  estate  conveyed  to  his  wife,  in  a State  Court  after  adjudication,  the 
District  Court  granted  a stay  of  proceeding  and  refused  to  vacate  such  order  of 
stay,  on  application  made  before  the  bankrupt  obtained  his  discharge. — In  re  Mey- 
ers, 1 B.  R.  162. 

Where  the  United  States  District  Court  by  bill  in  equity,  is  prayed  to  arrest 
litigation  pending  in  the  State  Court,  and  to  hear  and  determine  the  controversies 
involved,  the  court  decided  that  it  oould  not  determine  the  subject  matter  of 
suits  pending  in  State  Courts,  Congress  not  having  provided  that  such  cases  shall 
he  transferred  to  the  United  States  District  Court ; hence  stay  of  proceedings  must 
be  granted  in  all  the  cases  referred  to  in  the  bill,  until  the  questions  involved  can 
be  determined  in  the  State  Court — Samson,  assignee , v.  Burton  et  ai , i B.  R.  %. 
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discharge.  Although  if  it  be  only  the  amount  of  the 
creditor’s  claim  which  is  in  dispute,  the  suit,  by  leave  of 
the  court  in  bankruptcy,  may  proceed  to  judgment  for 
the  purpose  of  ascertaining  the  amount  due, “which  amount 
may  be  proven  in  bankruptcy,  but  execution  thereon  will 
be  stayed.1 

Persons  liable  as  bail,  surety,  guarantor  or  otherwise, 
may  prove  the  amount  of  the  demand  which  they  have 
paid  for  the  bankrupt,  although  they  may  have  made 
such  payment  subsequent  to  the  commencement  of  bank- 
ruptcy proceedings.3  Where  a payee  shall  fail  or  neglect 
to  prove  his  claim  as  a creditor  of  the  bankrupt,  any 
person  who  is  liable  to  pay  the  same  may  make  proof 
thereof  either  in  the  name  of  the  creditor  or  otherwise, 
and  thus  secure  a dividend  on  this  claim  which  other- 
wise might  be  lost  in  case  the  claim  should  not  be  proved 
before  the  making  and  payment  of  the  dividends,4  for 
frequently  after  the  payment  of  one  or  two  dividends, 
there  does  not  remain  sufficient  assets  to  cover  costs  and 
allow  any  payment  on  claims  whose  proof  has  been  de- 
layed through  accident  or  neglect,  although  it  is  cus- 

A bankruptcy  Conrt  has  no  authority  to  issue  process  to  any  other  marshal 
than  that  of  the  district  over  which  said  court  has  jurisdiction,  directing  such  mar- 
shal to  arrest  and  bring  before  such  Court  any  person  named  in  such  attachment. 
No  action  of  a creditor  against  a bankrupt  not  seeking  to  enforce  any  demand 
against  him,  or  to  deprive  his  assignee  of  any  property  or  right,  will  be  staved  by 
injunctions  under  the  21st  section  of  the  Bankrupt  Act — In  re  Ilirecli,  2 B.  It.  1. 

2.  Where  amount  due  to  a creditor  is  in  dispute  in  a State  Court  the  Court  of 
bankruptcy  may  allow  the  suit  to  proceed  for  the  purpose  of  ascertaining  the 
amount  due. — In  re  Bundle  d al.,  2 B.  R.  49. 

Suits  may  bo  permitted  to  proceed  to  iudgment  for  the  purpose  of  ascertaining 
the  amount  due. — In  re  Richardson  d al,  2 B.  R.  74. 

Negotiable  paper  deposited  os  a pledge  without  special  power  to  sell,  should  be 
disposed  of  only  upon  foreclosure  and  sale  pursuant  to  an  order  in  equity.  — Bailey 
▼.  Nichols  dal,  2B.  R.  151. 

3.  Creditors  have  a right  to  prove  notes  deposited  with  them  as  collaterals. — 
Bailtij  v.  N id  mis  d al,  2 B.  R 151. 

Where  an  indorser  was  compelled  to  pay  money  for  a bankrupt  after  the  bank- 
ruptcy, upon  an  endorsement  prior  to  the  bankruptcy,  he  was  allowed  to  prove  his 
debt  — Tunno  v.  Beiheune , 2 Dessau.  See  James’  notes  on  U.  S.  Bankrupt  Act 

See  Section  21  U.  S.  Bankrupt  Law,  1807. 

4.  See  Section  21  U.  S.  Bankrupt  Law,  1867. 
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tomary  and  proper  where  the  right  to  prove  certain  claims 
has  been  disputed,®  and  the  same  is  being  tried,  or  there 
is  a probability  that  a trial  will  be  had  as  to  such  claim, 
that  an  amount  equivalent  to  such  claim  be  held  back  in 
making  the  dividend  so  that  in  the  event  such  claim  shall 
be  allowed  that  there  will  be  funds  remaining  in  the  hands 
of  the  assignee  to  pay  the  same  in  the  ratio  that  others 
have  been  paid.® 


6.  A creditor  filed  proof  of  debts  on  an  account  current,  a check  and  & draft, 
and  interest  on  all  three  items.  Bankrupt  objected  and  moved  to  strike  out  all 
over  a specific  sum  set  out  in  his  schedules,  as  due  the  creditor,  claiming  that  the 
draft  was  without  consideration  ; that  the  account  current  was  off-set  ov  a claim 
against  the  creditor  for  damages  on  breach  of  contract ; that  interest  on  a matured 
debt  could  not  be  included  in  the  amount  proved  against  bankrupt’s  estate.  The 
court  decided  that  the  Register  should  investigate  th»*  question  of  the  validity  of 
the  draft  before  proceeding  further  ; that  the  claim  foi  unliquidated  damages  by 
way  of  set-off  should  be  properly  included  in  the  schedule  of  bankrupt's  assets,  but 
until  the  amount  was  ascertained,  could  not  be  used  by  way  of  set-off  against  any 
part  of  the  claims  of  the  creditor,  and  that  interest  might  be  proved  on  debts  due 
and  payable  at  the  date  of  adjudication  in  bankruptcy  under  section  19  of  the 
United  States  Bankrupt  Act  of  1867. — In  re  Orne,  Sup.  B.  R.  xiii. 

Where  a claimant,  against  a bankrupt’s  estate,  illegally  increases  the  amount 
of  his  claim,  or  where  a portion  of  the  consideration  is  good  and  a portion  illegal, 
he  will  not  be  allowed  to  separate  the  good  from  the  bad  and  prove  nis  claim  under 
the  United  States  Bankrupt  Act  of  1867. — In  re  Elder,  3 B.  it.  165. 

A secured  creditor  who  desires  to  have  his  demand  against  the  estate  of  the 
bankrupt  allowed,  and  to  participate  in  the  assets,  must  prove  his  claim  as  required 
by  section  22  of  the  United  States  Bankrupt  Act  of  1867,  under  form  21  ot  General 
Orders,  and  a creditor  who  does  not  thus  prove  his  claim  is  to  be  considered  as 
standing  alone  without  the  court,  looking  only  to  what  he  has  in  his  hands  to 
satisfy  his  debt. — In  re  Bridgman,  1 B.  1L  69. 

A creditor  who  had  received  a chattel  mortgage  of  debtor’s  entire  stock  of 
goods,  surrendered  his  security  and  sought  to  prove  his  debt,  the  court  decided 
that  the  mortgage  was  a conveyance  of  property  under  the  39th  section  of  the 
United  States  Bankrupt  Act  of  1867,  and  under  all  the  circumstances  the  creditor 

was  not  entitled  to  prove  his  debt In  re  Column,  2 B.  R.  172  ; in  re  Princeton,  1 

B.  R.  178. 

Where  the  evidence  showed  that  a party  who  purchased  claims  against  the 
bankrupts  was  really  acting  in  their  interest,  the  court  held  that  all  proofs  of 
claims  by  him,  or  of  claims  purchased  by  him,  should  be  stricken  out,  and  ordered 
a reference  for  the  purpose  of  ascertaining  such  claims. — In  re  Lathrop,  3B.B. 
105;  6 B.  R.  43. 

6.  Bankrupt’s  assets  are  not  to  bo  returned  to  him  after  payment  of  debts 
proved,  but  should  bp  applied  and  distributed  pro  rata  amongst  his  creditors  w hose 
names  appear  in  his  schedules  although  they  nave  failed  to  make  proper  proof  of 
their  claims.— In  re  James,  2 B.  R.  78  ; in  re  Haynes,  2 11.  B.  78. 

Contra, — Where  creditors  fail  to  prove  their  debts  they  show'  by  their  acta  that 
they  do  not  wish  to  be  considered  as  such.  The  law  contemplates  that  they  shall 
be  carefully  warned  and  notified,  but  the  statute  makes  no  provisions  for  a divi- 
dend amongst  them  until  they  have  verified  their  claims  as  prescribed  by  law. 
After  holding  the  assets  in  his  possession  for  a reasonable  time,  subject  to  credi- 
tor’s claims,  assignee  may  be  ordered  to  pay  same  over  to  bankrupt  It  is  not  the 
duty  of  the  assignee  to  hunt  up  and  pay  supposed  creditors.  — In  re  Hoyt,  3 B.  R.  13. 
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a Application  for  leave  to  commence  a unit  against  the  bankrnpt  will  be  enter- 
tained and  leave  granted  to  begin  an  action  for  a debt  to  which  the  banknipt’s  dis- 
charge would  not  be  a bar,  if  it  appears  that  if  not  commenced  forthwith  the  statute 
of  limitations  might  run  against  it  or  that  service  might  not  be  obtuined  upon  the 
bankrupt  afterwards,  or  that  testimony  might  be  lost ; the  cour*  will  permit  the 
suit  to  commence  for  the  purpose  of  saving  the  statute  effecting  a service  or  secur- 
ing testimony,  and  then  stay  the  same  to  await  the  determination  of  the  question 
of  the  debtor’s  discharge,  or  the  expiration  of  a reasonable  time  to  make  applica- 
tion therefor.  But  where  no  snch  reasons  are  offered  for  leave  to  commence  a suit, 
the  court  will  deny  the  application. — In  re  Ghir&rdeili,  4 B.  11.  42. 

Proceedings  in  an  action  in  a State  Court  will  not  be  stayed  simply  on  the 
pound  that  the  plaintiffs  have  taken  proceedings  to  have  defendants  ‘declared 
bankrupts.  In  such  case  an  order  of  the  court  of  bankruptcy,  adjudging  the  de- 
fendants bankrupts,  must  be  made  before  they  are  entitled  to  a stay  of  Dtoceedinra. 
—Maxwell  y.  faxton , 4 B.  R.  60.  ^ g 

Where  judgment  was  obtained  agamst  the  debtor  for  damages  in  a State  Court 
from  which  he  intended  to  appeal,  and  in  the  meantime  filed  his  petition  in  bank- 
ruptcy, the  State  Court  held  tiiat  all  proceedings  in  any  judgment  that  might  be 
obtained  against  the  defendant  were  to  be  stayed  until  the  further  order  of  the 
oonrt—Boyi  v.  Freeh  4 B.  R.  34. 


An  injunction.  Issued  at  the  instance  of  one  of  the  creditors,  to  restrain  pro- 
ceedings under  an  assignment,  and  upon  confessions  of  judgment,  will  not  be  dis- 
solved until  the  question  of  the  bankruptcy  of  the  debtor  is  determined — In  re 
Metzler  Hal.,  B It.  Sup.  ix. 

A vessel  belonging  to  the  bankrupt  passed  into  the  possession  of  the  assignee 
as  assets,  and  was  attached  there  in  a suit  in  ran  on  a claim  for  damages,  occasioned 
by  her  collision  with  another  vessel  prior  to  bankruptcy.  The  assignee  applied 
for  and  obtained  an  ipjunction  to  restrain  the  libellants  in  the  premises. — In  re 
Peoples’  Mail  Steamship  Co.,  2 B.  R.  170. 

An  injunction  will  not  be  granted  to  restrain  a creditor  from  prosecuting  his 
suit  against  the  marshal  (for  the  value  of  property  taken  by  him,)  in  a State  Court, 
as  the  marshal  is  responsible  if  he  seize  property  that  does  not  belong  to  the  bank- 
rupt— In  re  Marks,  2 B.  R.  175.  * 

Allegations  upon  information  and  belief,  unsupported  by  other  proofs,  are  not 
sufficient  to  sustain  an  injunction  to  restrain  the  sale  of  real  estate,  although  the 
affidavits  fail  to  make  out  a proper  case;  if  sufficient  appears  aliunde  upon  a hear- 
ing, the  injunction  will  be  retained  until  the  further  order  of  the  court — In  re 
Bloss,  4 B.  R.  37. 

An  injunction  to  sUy  proceedings  for  contempt  may  be  modified  under  certain 
circumstance — In  re  Hill,  2 B.  R.  53. 

Notice  of  an  application  for  an  injunction  need  not  be  given,  nnless  directed 
by  the  court  or  judge,  except  in  suits  m equity  in  the  Circuit  and  Supreme  Courts. 
—In  re  Wallace,  2 B.  R.  52. 

A defendant  in  equity,  who  was  plaintiff  in  an  execution  upon  a judgment  con- 
fessed in  a court  of  the  State,  was  prohibited  by  a preliminary  injunction  from 
proceeding  under  his  judgment  Upon  filing  his  answer  he  moved  to  dissolve  the 
injunction,  which  was  refused. — Irving  v.  Hughes,  2 13.  It.  20. 

If  advisable  in  order  to  obtain  a better  price  for  property  subject  to  a judgment 
Hen,  the  injunction  already  granted  may  be  modified  so  that  a sale  may  be  had 
under  the  judgment  and  the  referee  may,  with  permission  of  the  court,  execute 
the  deed.— In  re  Hanna,  SB.  JL 
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CHAPTER  V. 

EXEMPT  PROPERTY. 

As  one  of  the  consequences  of  bankruptcy  is  a change 
of  title  of  all  the  bankrupt’s  property  except  such  as  is 
exempt  under  this  act,1  it  is  important  that  the  reader 
should  become  familiar  with  these  exemptions,  which  are 
the  exception  to  this  rule  of  the  changes  of  ownership. 
And  as  the  law  is  only  definite  as  to  certain  exemptions, 
and  leaves  certain  others,  to  the  value  of  five  hundred 
dollars,  to  the  discretion  of  the  assignee;3  the  debtor  is 

1.  Where  a part  of  the  property  exempted  to  the  bankrupt  nnder  a State  law 
is  mortgaged  for  more  than  its  value,  the  assignee  is  not  bound  to  discharge  the 
mortgages,  but  may  leave  the  bankrupt  and  the  mortgagees  to  arrange  the  same. 
- In  re  Lambert,  2 B.  B.  138. 

All  the  bankrupt’s  property,  by  virtue  of  his  adjudication,  vests  in  the  assignee, 
except  such  as  is  exempt  under  the  Act. — Section  14,  United  States  Bankrupt 
Law,  1867. 

By  the  surrender  of  all  his  property  under  bankruptcy  proceedings,  the  bank- 
nipt,  in  cc  moderation  thereof,  becomes  the  purchaser  of  a portion  thereof  designa- 
ted as  exempt  property.  His  title  thereto  being  secured  by  the  law  of  the  land, 
the  title  to  all  the  rest  by  virtue  thereof  vesting  in  the  assignee. — In  re  flombright, 
2B.B.  157  J In  re  W.  a Stevens,  5 B.  R. 

4 Where  the  assignee  exempted  a part  of  a tract  of  land  to  the  bankrupt,  upon 
which  the  vender  had  an  eaui table  lien,  the  court  decided  that  the  whole  tract  be 
sold  by  the  assignee  after  due  and  legal  public  notice,  and  the  proceeds  of  such 
sale  brought  into  the  registry  of  the  court  for  distribution  according  to  law. — In  re 
Perdue,  2B.  R.  67. 

The  vender’s  lien  on  land  claimed  as  a homestead  by  the  bankrupt,  will  be  up- 
held, and  is  not  waived  nor  in  any  way  affected  by  the  venders  taking  a chattel 
mortgage  on  goodR  of  the  bankrupt  — In  re  Hutto,  3 B.  It,  191. 

Joint  assets  are  liable  to  the  provisions  of  the  United  StAtes  Bankrupt  Act  of 
1867,  allowing  exemptions  ; hence,  assignees  cannot  refuse  to  Bet  aside  exempt 
property  out  of  the  joint  assets.— In  re  Rupp,  4 B.  R.  25 

The  provisions  of  section  14  of  the  United  States  Bankrupt  Act  of  1867, 
adopting  the  exemptions  in  favor  of  execution  debtors,  established  by  the  laws  of 
the  several  States,  docs  not  destroy  the  uniformity  of  the  Bankrupt  Act,  nor  violate 
any  provisions  of  tho  Federal  Constitution.— in  re  Beckerkord,  4B.  R.  69. 

Real  estate  cannot  be  set  apart  to  a bankrupt  as  exempted  property  under  the 
head  of  "articles  or  necessaries,”  and  where  an  assignee  had  mentioned  real  estate 
as  exempted  in  his  report,  the  court  ordered  it  to  be  advertised  and  sold  to  the 
highest  bidder. — In  re  Thornton,  2 B.  R.  68. 

2.  After  allowing  the  bankrupt  the  property  exempted  to  him  by  the  law  of 
the  State  in  which  he  resides,  and  also  the  property  specially  designated  by  the 
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therefore,  so  far  as  regards  this  subject,  much  interested 
in  the  selection  of  a friendly  assignee,  or  at  least  of  one 
whose  views  are  not  biased  and  who  will  take  the  debtor’s 
former  circumstances,  present  family  responsibility  and 
assets  into  due  account,  and  fairly  and  liberally  allow  all 
the  exemptions  that  are  just  in  the  premises.’  Besides  the 
necessary  household  and  kitchen  furniture*and  such  other 
articles  and  necessaries  of  said  bankrupt  as  the  assignee 
shall  designate,  having  reference  to  the  bankrupt’s  family 
and  circumstances,  not  to  exceed  in  value  the  sum  of 
$ve  hundred  dollars,  there  shall  also  be  exempted  to  the 
bankrupt  his  own  wearing  apparel  and  that  of  his  wife 
and  children,  the  uniform,  arms  and  equipments  of  any 
such  bankrupt  who  is  or  has  been  a soldier  in  the  militia 

Bankrupt  Aot,  other  property  to  the  amount  of  $500  may  be  allowed  to  the  bank- 
rupt as  exempt ; but  the  $500  worth  of  property  which  may  be  so  excepted  is 
exclusive  of  the  exemption  under  the  law. —in  re  Ruth,  B.  R.  Sup.  xxxiii;  s.  c. 
16  A,  L.  Reg.  197 ; in  re  Cobb,  1 B.  It  106;  in  re  Feely,  3 B.  R.  15;  s.  c.  Pitts.  L. 
J.  291. 

The  property  specially  mentioned  in  the  bankrupt  law  as  exempt,  cannot  be 
included  In  that  set  aside  under  the  State  law. — In  re  Feely,  3 B.  R.  15;  su  c.  Pitts. 
L.  J.  291. 

If  the  bankrupt  select  as  exempt  under  the  StAte  law  property  designated  as 
exempt  under  the  Bankrupt  Act,  he  will  not  be  entitled  to  other  property  m lieu 
thereof — In  re  Noakes,  1 B.  R.  164. 

A vested  expectant  interest  in  a sum  of  money  payable  at  his  own  death  or  on 
the  death  of  another  to  an  amount  of  $300  may  be  exempted  under  the  laws  of 
Pennsylvania;  if  so,  bankrupt  is  entitled  thereto  in  that  State  under  the  head  of 
State  exemptions. — In  re  BenDCtt,  2 B.  R.  66;  in  re  Erben,  2 B.  R.  66;  s.  c.  8 A.  L. 
Beg.  34. 

Bankrupt  is  entitled  to  the  same  exemptions  whether  the  petition  bo  voluntary 
or  involuntary.— In  re  Ellis,  1 B.  R.  154. 

Where  bankrupt's  personal  property  has  been  seized  and  sold  tinder  execution 
and  distress  for  rent,  the  assignee  cannot  allow  money  out  of  other  assets  to  make 
good  the  property  that  would  have  been  exempted  had  it  not  been  sold. — In  re 
Lawson,  2 B.  R.  19. 

3.  The  assignee  exercises  his  discretion  in  setting  apart  other  articles  than 
those  enumerated  in  the  bankrupt  law,  subject  to  the  dual  decision  of  the  Court  if 
exception  be  taken.— in  re  Noakes,  1 B.  R.  164. 

It  is  the  duty  of  the  assignee,  in  the  exercise  of  a sound  legal  discretion,  taking 
into  consideration,  “the  family,  condition  and  circumstances  of  the  bankrupt,”  to 
set  apart  other  articles  and  necessaries,  but  so  that  with  the  household  furniture, 
the  amount  shall  not  exceed  the  sum  of  $500.  In  considering  the  “family,”  the 
assignee  must  have  regard  to  the  number  composing  it ; in  inquiring  after  the  “con* 
dition,”  he  must  ascertain  the  social  status  and  whether  ill  health  prevails  or  not , 
and  in  regard  to  the  “ circumstances  ” he  must  inquire  how  tho  bankrupt  is  employ 
ed,  what  his  income  is— whether  any— and  if  any,  how  many  of  the  family  earn 
their  own  living,  and  whether  they  contribute  to  the  support  of  the  others,  and  also 
how  much  and  what  property  the  bankrupt  is  entitled  to  under  the  State  laws.  — 
In  re  Fecloy,  3 B.  R.  15  ; a.  c.  Pitts.  L.  J.  291. 
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or  in  the  service  of  the  United  States,  and  all  such  other 
property  which,  at  the  time  of  the  passage  of  the  Bank- 
rupt Law,  was  or  shall  hereafter  be  exempted  from  at- 
tachment or  seizure,  or  levy  on  execution  by  the  laws  of 
the  United  States.5 6  And  also  such  other  property  not  in- 
cluded in  the  foregoing  exceptions  as  was  exempt  to  the 
bankrupt  by  the  laws  of  the  State  in  which  he  had  his 
home  at  the  time  of  the  commencement  of  the  proceed- 
ings in  bankruptcy  to  an  amount  not  to  exceed  that  allowed 
by  such  exemption  laws  in  the  year  1864.  The  title  to 
the  exempt  property  specially  designated  by  this  Act,  or 
which  may  be  allowed  by  the  assignee,  does  not  vest  in 
the  assignee  or  assignees  but  remains  in  the  bankrupt, 
and  it  is  his  own  to  dispose  of  as  he  may  see  fit,4  although 
when  a portion  of  such  property  is  incapable  of  division 
and  the  assignee  sells  the  same,  which  he  is  authorized  in 
doing,  the  bankrupt  docs  not  loose  his  right  to  his  share 
of  the  proceeds*  Money  may  also  be  allowed  as  a neces- 
sary exemption,  for  it  frequently  happens  that  it  is  quite 
as  necessary  to  the  temporary  subsistence  of  a bankrupt 
and  his  family  as  any  of  the  other  articles  which  can  be 
mentioned.*  But  luxuries  will  not  be  set  apart  as  ex- 
empt property,  nor  such  articles  as  pianos,  gold  watches 
and  the  like,  or  ornaments  of  the  person.7  Tiiere  will  be 
no  exemption  of  land  to  the  bankrupt  unless  the  same  is 
exempted  by  the  exemption  laws  of  the  State'  in  which 

4.  Aa  no  title  to  the  exempt  property  vesta  in  the  assignee,  the  bankrupt  owns 
the  aarac  us  if  bankruptcy  proceedings  had  never  been  commenced  os  to  his  credit- 
ors in  bankruptcy.— Ed. 

5.  Where  jjroperty  is  indivisable,  it  may  be  sold  and  exemption  allowed  to  the 
bankrupt  out  of  the  proceeds.— In  re  Brown,  3 B.  R.  60. 

6.  Where  necessary  for  the  temporary  subsistence  of  the  family  of  the  bank- 
rupt, money  may  be  set  apart  by  the  assignee.— in  re  Thornton,  2 B.  Ik  68. 

Money  may  be  allowed  partners  where  there  are  no  individual  assets,  out  of 
partnership  assets. — In  re  Young,  3 B.  R.  111. 

7.  Gold  watches,  pianos,  and  like  articles  of  mere  luxury  or  ornament  are  not 
embraced  in  the  discretionary  power  of  the  assignee. — in  re  Cobb,  IB.  E.  106  ; a.  c. 
1 I*  T.  B.  69. 
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he  is  domiciled  at  the  time  of  the  commencement  of  his 
bankruptcy  proceedings.8 

These  exemptions  relate  to  the  separate  property  of 
the  bankrupt  and  not  to  partnership  assets  not  exempt 
by  State  laws.8  Where  there  has  been  a sale  subsequent 
to  the  commencement  of  bankruptcy  proceedings,  either 
on  a process  issued  out  of  a State  or  a United  States 
court,  of  any  portion  of  the  bankrupt’s  property  exempt- 
ed by  the  State  law  and  the  bankrupt  law,  the  same  will 
be  set  aside  upon  the  application  of  the  bankrupt,  not- 
withstanding that  such  sale  shall  have  been  had  upon  a 
levy  made  prior  to  the  filing  of  the  petition  upon  which 
the  adjudication  of  bankruptcy  was  made.10  Any  doubts 
that  may  have  existed  heretofore  on  this  subject  seem  to 
have  been  fully  met  and  satisfactorily  determined  by 
Justice  Erskine,  of  the  Southern  District  of  Georgia,  in 
his  equitable  affirmation  of  the  able  decision  of  Register 
Hesseltine,  in  re  Jesse  H.  Griffin.11  It  may  therefore  be 

8.  Real  estate  will  not  be  exempted  to  the  bankrupt  under  the  law  of  the  State 
in  which  ho  resides  unless  he  comply  with  the  requirements  of  said  law. — in  re 
Forish,  2 B.  R.  62  ; in  re  Jackson  <t  Pearce,  2 B.  R.  158. 

Real  estate  be  set  apart  as  n portion  of  the  bankrupt's  exemption  in  cases 
where  it  will  not  injure  the  sale  of  other  real  estate,  or  work  adversely  to  the  interest 
of  the  creditors. — in  Edwards,  2 B.  R.  109. 

Bankrupt  is  not  entitled  to  the  exemption  of  a homestead,  mortgaged  to  secure 
the  payment  of  the  purchase  money  until  such  mortgage  is  satisfied.— in  re  White- 
head.  2 B.  R.  180. 

The  bankrupt  act  does  not  exempt  property  declared  a homestead  in  fraud  of 
creditors. — In  re  Henkel,  2 B.  It.  167. 

Where  a bankrupt  is  entitled  to  a homestead  under  the  laws  of  the  State  in 
which  he  is  keeping  house,  he  may  have  the  same  although  he  has  no  family  of  his 
own,  but  is  not  entitled  to  more  real  estate  exemption.—  In  re  Taylor,  3 B.  R.  38  ; 
In  re  Summers,  3 B.  R.  21. 

Bankrupt  is  entitled  to  the  exemption  of  a homestead  out  of  land  mortgaged 
by  him  to  secure  the  payment  of  borrowed  money  prior  to  tbc  time  of  claiming  such 
homestead.  — In  re  Brown,  3 B.  R.  60. 

The  exemptions  authorized  by  Section  14  arc  limited  to  those  established  by  the 
State  laws  in  existence  in  1864. — In  re  Askew,  3 B.  R.  142. 

9.  Where  there  are  no  individual  assets,  bankrupts  nro  entitled  to  the  exemption 
out  of  partnership  assets.— 7n  re  Young,  3 B.  R.  111.  In  re  ltnpp,  4 B.  R.  3. 

10.  Money  arising  from  sale  of  household  furniture  sold  under  process  of  attach- 
ment belongs  to  the  bankrupt,  and  he  is  not  bound  to  wait  to  uncertain  whether  the 
assignee  will  be  able  to.  collect  enough  out  of  the  assets  assigned  to  pay  the  expenses 
of  the  proceedings.— In  re  Ellis,  1 B.  R.  154. 

11.  After  bankrupt  has  applied  for  the  benefit  of  the  bankrupt  act,  one  of  big 
creditors  who  has  been  servea  with  notice  of  the  issuing  of  the  waTTant  in  bttnk- 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


123 


assumed  that  a person  whose  property  is  exempt  under 
the  State  law  and  the  Bankrupt  law'  and  which  has  been 
. levied  upon,  may,  by  filing  his  petition  in  bankruptcy, 
upon  his  adjudication  as  a bankrupt,  prevent  • a sale  of 
such  exempt  property;  or  if  such  sale  be  made  subsequent 
to  the  filing  of  the  petition,  the  same  will  be  set  aside 
and  the  exempt  property  restored  to  the  bankrupt,  not- 
withstanding any  such  levy  or  sale.1*1* 

mptcy,  cannot  continue  tbo  collection  of  his  debt  by  the  sale  of  a homestead  sav- 
oured to  the  bankrupt  by  the  Bankrupt  Act.  Although  the  homestead  of  a bank- 
rupt may  have  been  levied  on  by  a United  States  marshal,  it  cannot  be  sold  under 
such  levy  after  the  filing  of  bankruptcy  petition. — In  re  Griffin.  2 B.  R.  85. 

A bankrupt  by  the  allotment  of  a homestead  by  the  assignee,  does  not  take  a 
fee  simple,  but  only  a qualified  estate  therein  with  reversion  in  the  assignee,  and 
the  remainder  or  reversion  may  be  sold  subject  to  the  estate  of  the  bankrupt,  the 
proceeds  to  be  put  into  the  general  funds  of  the  bankrupts  estate.— In  re  Watson, 
2 B.  R 174. 

12.  Money  arising  from  a sale  of  household  furniture,  sold  under  process  of  State 
Court,  mast  be  paid  over  to  baukrupt  by  assignee,  who  shall  have  received  the 
same  from  the  sheriff  — In  re  Ellis,  1 B.  it.  154. 

Where  a debtor  converts  a portion  of  his  estate  into  property  exempted  by  the 
United  States  Bankrupt  Act  of  1867,  and  afterwards  flies  his  petition  in  bankruptcy, 
none  of  the  property  thus  converted  in  fraud  of  creditors  will  be  exempted,  but 
the  whole  of  such  property  belongs  to  the  assignee.—  In  re  Henkel,  2 B.  R 167. 


a An  assignee  cannot  refhse  to  turn  over  to  the  bankrupt,  furniture  of  the 
value  of  $175,  on  the  grounds  that  his  wife  is  the  owner  of  real  estate  and  personal 
property  to  the  amount  of  $180. — In  re  Cobb,  1 B.  R 106. 

A bankrupt  is  not  entitled  to  an  exemption  of  $1,000  in  real  estate  and  $500 

rtraonal  property  under  the  new  constitution  of  North  Carolina. — In  re  McLean, 
B.  R 173. 

b Where  a bankrupt  in  an  assignment  for  the  benefit  of  preferred  creditors, 
included  property  exempt  from  execution,  the  court  held  that  it  must  be  returned 
to  the  bankrupt.  — Grow  v.  Bullard^  2 B.  R 68. 

Property  of  the  bankrupt  exempt  both  by  the  State  Law  and  the  United  States 
Baukrupt  Law  of  1867,  from  levy  aud  sale,  cannot  be  sold  after  he  has  filed  his 
petition  in  bankruptcy,  although  then  levied  on  by  a United  States  Marshal. — In 
re  Griffin,  2 B.  R 85. 

c Under  the  Statutes  of  Missouri  in  force  prior  to  March  1,  1864,  a homestead 
to  the  value  of  one  thousand  dollars  when  owned  by  the  head  of  a family,  was  ex- 
e npt  from  execution.  The  exemption  applied  to  an  astute  for  years,  when  owned 
by  the  defendant  in  execution,  and  such  an  estate  wheu  sold  by  the  assignee  in 
bankruptcy,  is  subject  to  the  exemption,  and  the  assignee  will  be  ordered  to  pay 
over  the  sum  of  $1,0<X)  to  the  bankrupt  wheu  the  leasehold  estate  sells  for  more 
than  that  amount — In  re  Beckerkord,  4 B.  R 59. 

If  an  attempt  be  made  to  exempt  a species  of  property  which  cannot  be  ex- 
empted (as  real  estate  in  the  district  of  North  Carolina  which  was  not  exempt  by 
laws  in  force  in  1864),  then  no  exception  need  be  taken  to  the  report  of  the 
assignee  making  such  exemptions.  But  creditors  may  except  to  the  account  of 
6uch  assignee  if  he  omits  to  account  for  the  value  of  such  property. — In  re  Gainey, 
2 B R 163. 

The  declaration  of  a homestead  under  the  Statutes  of  & State,  possesses  all 
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the  attributes  of  a conveyance,  as  it  changes  the  nature  of  the  estate,  and  vests  it 
in  other  parties  who  control  its  disposition.  Hence,  if  the  debtor  is  insolvent  at 
the  time  he  makes  a selection  of  a homestead,  the  property  thus  sought  to  be  ex- 
empted cannot  be  retained,  as  it  is  a fraudulent  conveyance  within  the  meaning  of 
the  United  States  Bankrupt  Act  of  1867. — In  re  Henkel,  2 B.  K.  167. 

An  unmarried  man.  a bankrupt,  having  oiphan  children  bound  to  him  under 
the  apprentice  laws  of  Texas,  and  keening  house,  claimed  a homestead  of  one  hun- 
dred acres  as  head  of  a family  bv  the  laws  of  Texas.  The  Court  decided  that  the 
bankrupt  was  not  entitled  to  such  homestead  as  head  of  a family,  but  allowed  fifty 
acres  to  be  set  apart  to  him  os  a citizen  under  the  Texas  laws,  not  to  exceed  in 
value  $500. — In  re  Summers,  3 B.  R.  21. 

Where  a bankrupt  residing  in  Georgia  rented  a house,  hired  servants  and  made 
bis  home  therein  with  a widow  not  related  by  blood  to  him,  but  whom  he  and  his 
wife  had  educated  and  regarded  as  their  adopted  daughter,  but  had  failed  to  adopt 
her  in  accordance  with  law.  the  Court  decided  that  he  was  the  head  of  a family,  and 
entitled  1o  exemption  as  such  of  fifty  acres  of  land,  but  not  to  five  acres  additional 
for  each  of  three  children  of  the  widow  residing  with  him,  inasmuch  as  he  was 
not  legally  bound  to  support  them. — In  re  Taylor,  3 B.  R.  38. 

d Where  the  aasiguoe  only  set  aside  as  exempt  property  to  a householder,  certain 
things  which  were  exempt  under  the  law  of  the  bankrupt's  domicil  to  the  amount 
of  sixteen  dollars  and  fifty  cents,  and  there  was  amongst  the  bankrupt’s  assets  a 
stock  of  dry  and  fancy  goods,  which  stock  sold  for  $1,333.52,  a portion  of  which 
had  been  claimed  as  exempt  property  uuder  the  various  provisions  of  the  Bankrupt 
Act,  to*  an  amount  which  would  equal  $500,  but  which  was  disallowed  by  the  as- 
signee, it  was  held,  that  until  it  appears  what  articles  of  the  stock  of  dry  and  fancy 
goods  were  claimed  os  exempt,  it  is  not  possible  to  decide  on  that  poiut.  but  that 
under  the  term  “article,”  or  " necessaries,”  money  cannot  be  set  apart,  unless  such 
money  is  the  proceeds  of  specific  things  which  ought  to  have  been  Hot  apart  under 
the  head  of  “other  articles  and  necessaries”  of  the  bankrupt.  — In  re  Welch,  5 

B.  R. 

An  insolvent  seeking  to  except  his  wearing  apparel,  bedding,  and  other  neces- 
saries, and  his  working  tools  and  implements  under  the  value  of  £20  from  the 
operation  of  7 and  8 Viet.  c.  96,  s.  9,  must  in  his  schedule,  have  specified  each 
article  and  its  value.  — Taylor  v.  Roberts , 1 II.  A N.  96.  (Eng.) 

Where  one  was  declared  a bankrupt  under  the  late  Bankrupt  Law  of  the  United 
States,  the  personal  property  of  the  bankrupt  whether  inserted  in  his  schedule  of 
effects  or  not,  vested  in  his  assignee  on  his  appoiutfiieut  And  if  the  prope.rty  bo 
sold  by  the  assignee  pursuant  to  a decree  of  sale  by  the  court  the  propet  ty  vesta 
in  the  purchaser,  and  Ik;  may  maintain  an  action  for  the  recovery  thereof  in  his 
own  name. — Jeicett  v.  Preston,  27  Maine  Rep.  400. 

Where  one  of  three  partners  had  paid  twenty  shillings  in  the  pound  on  his 
separate  estate,  and  twelve  shillings  and  six  pence  in  the  pouud  on  the  joint  estate, 
but  on  the  separate  estates  of  the  other  two  partners  a sufficient  dividend  hail  not 
been  paid,  it  was  held  that,  nnder  6 Geo.  4,  c.  16,  s.  129,  the  first  mentioned 
partner  was  entitled  to  an  allowance,  for  his  sole  use,  of  five  per  cent.,  not  exceed- 
ing £400.  —Ex  parte  Minchin,  1 Mont.  A Mac.  135.  ( Eng. ) 

The  words,  “up  to  the  time  of  passing  his  last  examination,”  contained  in  24 
and  25  Viet,  c.  134,  s.  109,  mean  up  to  the  time  appointed  under  section  110  for 
a bankrupt  to  pass  bis  last  examination  at  the  first  m.*etiug,  the  allowance  made  to 
him  by  the  creditors  ceased.—  Et  parte  Osborne,  10  Jur.,  N.  8.  1137  ; 13  W.  R. 
146  ; 11  L.  T.,  N.  S.  356  ; 34  L.  J.,  Bank.  15. -C.  (Eng. ) 

The  power  given  by  12  and  13  Viet,  c.  100  s.  194,  to  n commissioner  to  make 
an  allowance  to  the  bankrupt,  is  not  taken  away  by  24  and  25  Viet,  c.  134,  a 109, 
except  where  creditors  come  lo  an  actiml  resolution  under  the  latter  section.  — Ex 
parte  EUertou,  10  Jur.,  N.  S.  502  ; 23  L.  J.,  Bank.  32  ; 10  L.  T.  N.  S.  317,  722.— 

C.  (Eng.) 

Where,  by  agreement  for  a valuable  consideration  from  third  parties,  the  as- 
signees of  an  uccerlificated  bankrupt  had  allowed  the  baukrupt  to  remain  in  posaea- 
siou  of  his  furniture,  hut  which,  notwithstanding,  they  afterwards  seized.  It  wan 
held  that  they  were  warranted  in  so  doing,  on  the  grouud  that  on  nncertificated 
bankrupt  cannot  acquire  property  for  himself,  nor  is  he  entitled  to  retain  property 
against  his  assignees.  — Nias  v.  Adamson,  3 B.  A A.  225.  (Eng. ) 
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CHAPTER  VI. 

BANKRUPT  CORPORATIONS. 

Insolvent  corporations  are  treated  by  this  law  much 
the  same  as  individuals  or  copartnerships  as  regards  their 
bankrupt  acts  and  preferences,  their  adjudication  and  pro- 
ceedings,1 but  they  are  not  allowed  any  exempt  property. 


1.  Unless  the  notes  or  obligations  of  which  payment  has  been  suspended  four- 
teen days  are  cdmmercial  paper,  as  intended  by  section  39  United  States  Bankrupt 
Act,  1867,  corporation  making  same  cannot  be  declared  bankrupt,  because  it  has 
suspended  and  not  resumed  paymeut  of  its  commercial  paper. — In  re  The  Mc- 
Dermott Patent  Bolt  Manufacturing  Company,  3 B.  R.  33. 

See  United  States  Bankrupt  Act  of  1807,  section  37. 

A manufacturing  corporation  and  an  individual  who  have  actually  made  a con- 
tract of  partnership,  and  either  with  or  without  the  assent  of  all  the  stock- 
holders of  the  corporation,  acted  and  held  themselves  out  to  third  pereons  as  part- 
ners for  many  years  and  contracted  debts  as  such,  cannot,  upon  the  petition  of 
such  individual,  be  put  into  insolvency  as  a partnership  under  Statutes  1838,  chap- 
ter 163,  and  1831,  chapter  327,  and  proceedings  in  insolvency  so  instituted,  will  be 
suspended  by  this  court  upon  the  application  of  tho  corporation. — Whittenton 
Mills  v.  Upton,  10th  Gray’s  Mass.  582. 

It  seems  that  the  payment  of  dividends  and  preferred  debts  in  insolvency  out 
of  the  estate  of  a manufacturing  corporation,  does  not  diminish  the  liability  of  its 
directors  under  the  revised  Statutes,  clmpter  38,  section  25,  for  the  excess  of  its 
debts  over  its  capital  stock. — Merchants'  Bank  v.  Stevenson,  10th  G fay's  Mass.  232. 

The  effect  of  granting  a stay  upon  a judgment  against  a corporation  before  execu- 
tion returned,  or  setting  aside  an  execution  issued  thereon,  the  stockholders  of  which 
are  personally  responsible,  will  be  to  discharge  “a  person  or  officer  or  member 
thereof,"  when  such  liability  must  be  predicated  on  such  judgment,  aud  execution 
returned  unsatisfied  ; hence  a motion  ou  the  part  of  the  defendants  to  stay  pro- 
ceedings after  judgment,  must  be  denied. — AUen  v.  Soldiers'  Business  Messenger 
and  Dispatch  Co.,  4 B.  IL  176. 

Where  a petition  in  bankruptcy  of  a corporation  was  filed  without  proper 
authority,  the  Register  acquired  no  jurisdiction  under  the  provisions  of  the  37th 
section  of  the  United  States  Bankrupt  Act  of  1867,  the  filing  of  the  petition  must 
be  “ duly  authorized  by  a vote  of  the  nmjonty  of  the  corporators  at  any  legal 
meeting  called  for  that  purpose,"  no  other  petition  can  be  recognized  under  Raid 
act  A corporator  is  one  of  the  constituents  or  stockholders. — In  re  Lady  Bryan 
Mining  Co.,  4 B.  R.  131. 

The  board  of  trustees  of  a corporation  organized  nnder  State  laws,  have  no 
power  to  authorize  the  secretary  thereof  to  file  a petition  in  bankruptcy  ; hence  a 
petition  filed  by  him  is  of  no  effect  and  illegal.  The  only  fair  and  reasonable  con- 
struction of  the  words  “majority  of  the  corjiorators " in  the  37th  section  of  the 
United  States  Bankrupt  Act  of  1867,  is  so  to  interpret  them  as  that  the  holders  of 
a majority  of  the  shares  of  the  capital  stock  may  authorize  the  filing  of  a petition 
under  that  section.  When  a corporation  seeks  to  avail  itself  of  provisions  of  the 
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Bankrupt  Act,  it  can  do  bo  onlv  in  the  mode  prescribed  by  the  act,  and  its  petition 
in  bankruptcy  can  only  be  filed  by  authority  of  the  corporators  holding  a majority 
of  the  shares  of  stock,  given  at  a legal  meeting  callea  for  that  express  pnrpose. 
Where  the  commencement  of  proceedings  in  bankruptcy  was  unauthorized  and 
void,  no  subsequent  ratification  by  the  corporators  can  make  such  proceedings  valid. 
— Lx  re  Lady  Bryan  Mining  Co.,  4 B.  It.  36. 

It  is  no  objection  to  the  maintenance  of  a bill  in  equity  by  an  insolvent  cor- 
poration against  their  assignee  in  insolvency  and  purchasers  of  their  real  estate 
from  such  assignee,  to  vacate  the  proceedings  in  insolvency,  that  one  of  their 
creditors  joins  as  a plaintiff,  who  also  claims  the  land  under  a Liter  deed  from  the 
corporation.  To  a bill  in  equity  to  set  aside  proceedings  in  insolvency,  there  need 
not  be  annexed  a copy  of  the  record  of  proceedings. — Cheshire  Iron  Works  v.  Gay, 
3 Grav’s  Mass.  531. 

The  same  definition  of  insolvency  which  applies  to  ordinary  traders,  is  appli- 
cable to  a corporation  engaged  in  the  manufacture  and  sale  of  pianos .—ZazeUon  v. 
Alien,  3 Allen’s  Mass.  114. 

A stockholder  of  an  insolvent  corporation  who  has  been  compelled  to  pay  debts 
of  the  corporation,  subsequently  to  the  commencement  of  the  proceedings  in  insol- 
vency, cannot  avail  himself  of  the  amount  so  paid  by  him  in  defence  of  an  action, 
by  the  assignee  of  the  corporation  aga  nst  him,  to  recover  a debt  due  to  the  cor- 
poration from  him.  In  an  action  by  the  assignee  of  an  insolvent  corporation  to 
recover  a debt,  th  e defendant  is  not  entitled  to  set-off  a claim  due  from  the  corpo- 
ration to  a firm  of  which  he  is  a member.  — How  v.  Snow,  3 Allen's  Mass.  111. 

A corporation  has  no  lien  on  the  shares  of  stock  of  one  of  its  members  who 
becomes  insolvent  before  completing  his  contracts  and  agreements  made  with  said 
corporation  for  conveying  land  to  it  and  erecting  buildings  thereon,  though  it  spend 
money  in  finishing  the  buildiugs,  Ac.  — Massachusetts  Iron  Co.,  v.  Hooper,  7 Cush. 
Mass.  133. 

The  qualified  liability  of  a member  of  a manufacturing  corporation,  for  the 
debts  of  the  corporation,  under  Statute  1808,  chapter  65,  section  6,  is  not  a debt 
that  can  be  proved  against  the*  estate  of  an  insolvent  debtor,  under  Statute  1838, 
chapter  163. — Kellon  v.  Phillips,  3 Mete.  Mass.  61. 

Where  an  application  i8  made  to  an  officer  by  a receiver  of  an  insolvent  cor- 
poration, for  a warrant  to  bring  a debtor  before  such  officer  for  examination  pur- 
suant to  the  Statute,  the  petition  for  that  purpose  should  state  the  facts  upon 
which  the  application  is  founded  positively  and  not  in  the  alternative. — Holliday  v. 
Noble,  1 Barbour,  137. 

If  the  petition  states  that  the  person  proceeded  against  has  in  his  possession, 
either  individually  or  as  administrator  Ac.,  some  property  belonging  to  the 
petitioner ; that  such  person,  for  the  estate  of  his  intestate,  is  indebted  to  the 

Eetitioner,  and  that  he  either  individually  or  as  such  administrator,  has  in  bis 
anils  a large  amount  of  money  belonging  to  the  petitioner  which  he  has  not  ac- 
counted for  or  delivered  over  to  him,  such  petition  will  be  defective  and  will  not 
authorize  the  issuing  of  a warrant — lb. 

If  the  person  against  whom  an  application  of  this  nature  is  made,  is  indebted, 
only  as  an  administrator,  he  is  not  a person  liable  tp  be  proceeded  against  under 
the  Statute  — lb. 

A manufacturing  corporation  verbally  agreed  with  ft  person  who  had  lent  to 
them  about  $32,000,  that  he  should  increase  his  loan  to  $40,000,  that  the  cor- 
poration should  issue  to  him  that  amount  of  special  stock,  under  Statute  *855, 
chapter  290,  redeemable  in  five  years,  and  give  him  a separate  agreement  to  redeem 
$30,000  in  three  years,  and  that  their  president  should  be  individually  liable.  The 
creditor  received  from  the  corporation  a certificate  of  special  stock  to  the  amount 
of  $40,000,  redeemable  in  five  years  and  entitled  to  half  yearly  dividends,  a written 
agreement  of  the  corporation  to  redeem  $30,000  of  it  in  three  years,  and  a separate 
agreement  of  the  president  to  “ guarrautee  the  payment  to  him  of  the  $30,000  of 
special  stock  mentioned  in  the  agreement  of  the  corporation,"  and  afterwards  re- 
ceived from  the  corporation,  in  cash,  one  dividend  on  the  special  stock  and 
notes  of  the  corporation  indorsed  by  the  president  individually  for  subsequent 
dividends.  Before  the  expiration  of  the  three  years  the  corporation  and  the  presi- 
dent became  insolvent,  and  simultaneously  instituted  proceedings  in  insolvency. 
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The  humanitarian  reason,  moving  most  governments 
to  allow  exemptions  to  individuals  not  being  for  the  reten- 
tion of  the  property  of  the  debtor  from  creditors,  but  be- 
cause giving  up  all  of  the  debtor's  effects  to  his  creditors 
would  be  detrimental  to  society  through  its  cruel  results 
on  its  members  who  are  debtors,  and  also  to  those  de- 
pendent on  them  for  support. 


held,  that  the  creditor  could  not  prove  against  the  estate  of  either  any  claim  ex- 
cept on  the  notes  given  for  dividends. — Allen  v.  Herrick,  15  Gray’s  Mass.  ‘274. 

A sale,  in  good  faith,  of  shares  in  the  stock  of  a manufacturing  corporation, 
accompanied  by  an  assignment  and  delivery  of  the  certificate,  without  notice  to 
the  corporation,  is  invalid  as  against  a subsequent  Attachment  and  sale  on  execu- 
tion againt  the  seller. — Blanchard  v.  Dedham  Oas  Light  Co.,  12  Gray’s  Mass.  213 

A limited  company  could  maintain  a petition  for  adjudication  under  section 
87  of  the  English  Bankruptcy  Act  of  1861,  and  the  secretary  could  make  the  neces- 
sary oath.  In  such  a case  the  practice  is  for  the  petition  to  be  sealed  with  the  cor- 
porate seal,  and  signed  by  two  directors  and  the  secretary. — In  re  Calthorp,  3 L.  B., 
ch.,  252  ; 37  L.  J.  Bank.  17  ; 16  W.  R.  44G  ; 18  L.  T.,  N.  S.  16G.  (Eng.) 

To  make  the  trausfer  of  a note  by  an  insolvent  corporation  void  in  the  hands 
of  a bona  fide  holder  for  value,  ft  must  appear  that  the  transfer  has  been  made,  not 
only  when  the  corporation  was  insolvent  or  contemplating  insolvency,  but 
also  with  intent  pf  giving  a preference  to  a particular  creditor,  &c. — Marine  Bank 
v.  Clements,  4 Tiffany,  33.  , 

A corporation  created  for  the  purpose  of  carrying  on  auy  lawful  business  de- 
fined by  its  charter  and  clothed  with  power  to  ao  ho,  is  such  a corporation  os  is 
contemplated  by  the  Bankrupt  Act  of  1867.  — Rankin  A Pullam  v.  The  Florida , 
Atlantic  A Q.  C.  R R.  Co.,  1 B.  R.  19G. 

Contra,—  Railroad  corporations,  from  their  character  as  branches  of  the  great 
system  of  internal  improvements,  do  not  come  within  the  regime  of  the  U.  8.  Bank- 
rupt Act  of  1867.— in  re  Opelusu  & GU  Western  R.  R.  Co.,  exparte  Tucker,  3 B.  R. 
31. 

A corporation  cannot  be  declared  bankrupt  because  it  has  suspended  and  not 
resumed  payment  of  its  commercial  paper  for  the  space  of  fourteen  days,  when  the 
commercial  paper  consisted  of  a duo  bill  and  promissory  note  payable  on  demand, 
and  given  for  money  loaned  to  the  corporation,  for  the  reasou  that  such  notes  of 
hand  are  not  properly  commercial  paper  withiu  the  meaning  of  the  act  — fn  re  The 
McDermott  Patent  Bolt  Manufacturing  Co.,  3 B.  R.  33. 

A business  corporation  may  make  a valid  mortgage  of  goods,  but  if  part  of 
the  goods  are  in  one  State  and  part  in  another,  the  mortgage  is  only  operative 
against  creditors  in  that  State  in  which  it  is  recorded. — In  re  The  Soldiers’  Business 
Messenger  Dispatch  Co.,  2 B.  R.  162. 

Where  sn  order  was  made  by  the  District  Court  vacating  the  adjudication  of  a 
corporation  a bankrupt  because  the  proceedings  in  which  the  petition  was  filed 
were  informal  and  unauthorized,  on  an  application  made  to  the  Circuit  Court  to 
reverse  such  order,  that  Court  decided  that  the  order  vacating  the  adjudication  was 
correct,  holding  That  a corporator  is  one  of  the  constituents  or  stockholders.  That 
although  tho  management  of  a corporation  may  be  committed  to  n board  of  trus- 
tees by  the  laws  of  a particular  State,  that  of  itself  does  not  authorize  them  to  fllo 
a bankruptcy  petition  under  an  act  of  Congress,  whereby  others  have  been  clothed 
with  the  requisite  power.  The  action  of  u board  is  not  the  action  of  the  corpora- 
tion. The  corporation  must  act  at  a putting  called  for  the  purpose.  Subsequent 
ratification  by  the  stockholders  does  not  cure  the  defect  of  a want  of  jurisdiction 
by  the  Register  at  the  cominen  .reman  t pf  proceedings. — In  re  Lady  Bryan  Mining 
Co.,  4 B.  U.  131. 
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Banks,  insurance,  railroad,  canal  and  manufacturing 
companies  arc  such  corporations  as  come  within  the  pur- 
view of  this  act.’  There  is  no  other  proceeding  provided 
by  law  whereby  rail  road  and  insurance  companies  and 
banks,  whose  affairs  have  been  mismanaged,  can  be  so 
promptly  and  efficiently  compelled  to  go  into  liquidation, 
as  by  the  wise  provisions  of  the  United  States  Bankrupt 
Act." 

Debts  may  be  proved  by  a corporation  by  the  presi- 
dent, or  in  his  absence  by  the  vice-president,  or  by  any 
person  duly  authorized  to  act  as  president,  cashier  or 
treasurer.  This  proof  is  a special  form  provided  for  in 
the  General  Orders,  known  as  No.  23. 

The  signature  of  the  president  or  acting  officer,  should 
be  his  full  name  with  his  title  annexed,  and  the  seal  of  the 
corporation  should  be  impressed,  as  a corporation  must 
execute  by  affixing  its  seal,  and  the  signature  of  the  officer 
so  affixing  it,  is  also  required  by  law.  It  is  also  requisite 
that  the  secretary  or  cashier  of  the  corporation  should 
certify  that  the  president  or  verifying  officer  was,  at  the 
time  of  making  the  proof,  such  an  officer,  and  the  corpo- 


2.  A bank  incorporated  nnder  the  laws  of  the  State  of  Louisiana  became  insol- 
vent, and  the  Attorney  General  of  the  State  in  18G8,  proceeded  in  a State  court  at 
the  instance  and  by  request  of  the  bank,  and  thereupon  a decree  was  rendered 
forfeiting  its  charter  and  directing  its  affairs  to  be  wound  up  in  accordance  with 
the  insolvent  laws  of  the  State  in  1809,  creditors  of  the  bank  petitioned  to  have  its 
assets  surrendered  and  administered  upon  in  bankruptcy,  and  were  opposed  by 
the  State  insolvent  commissioners  ; the  court  decided  that  the  State  laws  relating 
to  insolvency,  insolvent  debtors,  Ac.,  were  superceded  on  the  1st  of  June,  1867,  by 
the  United  States  Bankrupt  Act,  and  further,  that  it  was  the  duty  of  the  direc- 
tors of  the  bank,  upon  learning  its  insolvency,  to  have  taken  proceedings  to  sur- 
render its  assets  to  be  administered  upon  under  the  United  States  Bankrupt  Act. — 
Thornhill  ei  al.  v.  The  Bank  of  Louisiana , 3 B.  R.  110. 

The  eighteenth  section  of  the  Act  incorporating  the  New  York  and  Erie  Rail 
Road  Company,  (Sesa.  L.  32,  p.  408),  though  it  expressly  refers  to  and  adopts  the 
provisions  of  title  3,  chapter  18,  part  1,  of  the  revised  statutes,  is  not  to  be  con- 
strued as  exempting  the  company  from  the  provisions  contained  in  title  4,  of  the 
same  chapter. — Bowen,  eL  al  v.  Lease.  Sheriff,  <t*c.,  6 Hill,  221. 

Accordingly,  if  such  company  assign  any  of  its  property  in  contemplation  of 
insolvency,  the  assignment  will  be  void — Ibid. 

Railroad  corporations  may  be  declared  bankrupt  under  the  proper  construc- 
tion of  the  U.  8.  Bankrupt  Act  of  1867.— Adams  v.  Boston , Hartford  Erie  R.  1L 
Co.,  4 B.  R.  99. 
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rate  seal  should  also  accompany  such  certificate.  A state- 
ment of  the  indebtedness  is  required  ; it  should  be  pre- 
pared and  affixed  to  this  proof,  marked  as  a schedule  by 
the  Register.  Proofs  against  a corporation  should  be 
similar  to  those  against  an  individual,  naming  the  cor- 
poration by  its  proper  title  and  stating  when,  where,  and 
how  incorporated.  A power  of  attorney  should  always 
accompany  proofs  of  claim,  so  that  the  assignee  may  have 
some  person  to  whom  he  can  legally  pay  the  dividend  and 
whose  receipt  shall  be  his  voucher  therefor.® 

Where  the  very  objects  for  which  a corporation  was 
organized  are  being  defeated  by  the  inefficiency  or  corrupt 
acts  of  the  agents  governing  it,  and  it  appears  to  the 
courts  that  such  corporation  is  insolvent  and  that  its 
agents,  as  such,  are  committing  acts  in  fraud  of  the  United 
States  Bankrupt  Act,  it  is  undoubtedly  the  true  intent  of 
that  law  that  such  corporation  shall  be  adjudicated  bank- 
rupt, and  that  all  its  assets  and  franchises  shall  be  taken 
possession  of  by  the  court  for  the  use  of  the  creditors  of 
the  corporation,  or  the  benefit  of  the  State  to  which  its 
franchises  should  revert.  Although  some  timid  or  un- 
thinking judge  may  decide  that  a corporation  should  not 
be  adjudicated  bankrupt  on  the  petition  of  a creditor  who 
is  also  an  officer  of  the  corporation,  but  who  may,  on  the 

3.  Proving  a claim  against  a corporation  in  insolvency  nnder  Statnte  1861,  chap- 
ter 327,  and  receiving  a dividend  thereon,  will  not  bar  a suit  against  the  corpora- 
tion for  the  rest  of  the  debt. — Cobum  v.  Boston  Papier  Macke  Mjg  Co.,  10th  Gray’g 
Mass.  243. 

A creditor  of  an  insolvent  manufacturing  corporation  who  holds  collateral 
security  from  a stockholder  therein,  may  prove  his  whole  debt  Against  the  corpora- 
tion in  insolvency  without  first  applying  the  security  in  payment  or  surrendering 
it  to  the  assignees.  — Calbot  Bank  v.  Hodman,  11th  Gray’s  Mass.  134. 

Claims  against  an  insolvent  corporation  cannot  be  set  off  against  the  claims  of 
a receiver,  in  an  action  brought  by  nim  in  the  interest  of  the  creditors  of  such  cor- 
poration.— Osgood  v.  Ogden,  4 Keyes,  70. 

A corporation  can  only  vote  by  an  attorney  specially  appointed,  or  by  an 
officer  acting  under  a general  power.— Griffith  a Holmes'  Eng.  JL  dk  P.  in  Bank- 
ruptcy, 824. 

flank  officers  may  authorize  an  attorney  to  prove  on  behalf  of  their  bank. — 
Exports  Eckroyd,  1 M.  D.  555  ; exports  Manager  of  Western  Bank  of  Scotland,  30 
L.  L 173.  (Eng.) 

9 
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failure  of  its  corporators  to  direct  the  filing  of'  a petition 
for  its  adjudication,  feel  it  to  be  his  duty  to  file  a 
petition  against  the  corporation  as  a creditor,  and  to  pray 
a court  in  bankruptcy  to  take  charge  of  the  property  of 
the  corporation  and  direct  an  equitable  administration  of 
its  affairs,  to  prevent  the  assets  being  fraudulently  appro- 
priated by  its  creditors,  officers  or  agents,  the  Bankrupt 
Act  will  not  warrant  such  a decision,  for -it  makes  no  dis- 
tinction between  creditors  who  are  or  who  are  not  acting 
as  officers  of  a corporation  ■*  and  any  such  decision  will, 
like  many  of  those  rendered  immediately  after  the  Bank- 
rupt Act  of  1867  went  into  operation,  be  regarded  as  a 
judicial  abortion,  and  an  appeal  therefrom  would  un- 
doubtedly result  in  an  order  from  the  Supfeme  Court  of 
the  United  States,  of  such  a nature  as  would  leave  no 
room  for  doubt  as  to  the  propriety  of  such  adjudications. 

4.  Where  the  president  of  a corporation,  to  whom  the  corporation  was  indebted 
for  services  as  such  president,  tiled  his  petition  as  a creditor,  alleging  insolvency, 
and  the  commission  of  acts  of  bankruptcy  by  the  corporation,  an  order  to  show 
cause  why  the  corporation  should  not  be  adjudicated  bankrupt  was  made,  and  on 
demand  trial  ordered. — in  re  The  Arnold  Munuf.  Co.,  (unreported.)  8.  D.  N.  Y. 

A member  of  a manufacturing  corporation,  who  is  a creditor  thereof,  has  the 
same  right  as  any  ether  creditor  to  secure  the  payment  of  his  demand,  by  attach- 
ment or  levy  on  the  pre  perty  of  the  corporation,  although  he  may  be  personally 
liable  to  sutisfy  other  jiulgmcuts  against  the  same  corporation. — fierce  v.  Partridge , 
3 Met.  44. 


a.  A corpora*  ion  carrying  on  and  pursuiug  any  lawfhl  business  defined  and 
clothed  by  its  charter  with  power  to  do  so,  is  clearly  a business  corporation,  and 
amenable  to  the  provisions  of  the  Bankrupt  Act ; therefore  the  objection  to  the  ad- 
judication of  a rail  road  company,  because  it  is  not  a monied  business,  a commer- 
cial corporation,  or  a joint  stock  company  is  not  well  taken.  For  it  seems  to  be 
the  clear  intent  of  the  37th  section  to  bring  within  the  scope  of  the  Bankrupt  Act 
all  corporations,  except  those  organised  for  religions,  charitable,  literary,  educa- 
tional, municipal  or  political  purposes. — In  rt  Alabama  & Chattanooga  K.  R.  Co., 
5B.B.  97. 

Where  a corporation,  holding  property  aud  carrying  on  business  in  threo 
several  States,  is  adjudicated  bankrupt  aud  assignees  are  appointed  who  are  res- 
pectively citizens  of  two  States  in  which  proceedings  in  bankruptcy  are  pending, 
but  an  assignee  is  not  appointed  who  resides  in  the  third  State  in  which  proceed- 
ings in  bankruptcy  are  also  pending,  it  was  held  that  as  three  assignees  were  to 
be  chosen,  and  proceedings  were  peuding  in  three  different  districts,  it  ought  to 
have  been  so  arranged  that  each  of  the  districts  could  have  an  assiguee  within  it  a 
resident  thereof ; aud  that  in  the  district  in  which  n"  assignee  has  been  appointed, 
the  court  there  declines  to  approve  the  election  of  assignees. — In  re  Boston,  Hart-  • 
ford  it  Erie  It  R.  Co.,  5 B.  R. 
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CHAPTER  VII. 

DISCHARGES. 

We  have  now  to  treat  of  that  which  is  usually  most 
looked  forward  to  by  the  bankrupt  after  the  commence- 
ment of  bankruptcy  proceedings,  and  it  is  that  reward 
which  the  law  holds  out  to  all  those  who  have  faithfully 
complied  with  its  provisions,  who  are  so  fortunate  as  to 
have  assets  which  will  pay  fifty  per  cent,  of  their  debts 
contracted  subsequent  to  January  first,  eighteen  hundred 
and  sixty-nine,  or  who  can  obtain  the  consent  of  a majority 
of  their  creditors  in  number  and  amount  to  their  discharge.1 

It  is  not  recommended  here  that  this  part  of  the  law 

1.  To  entitle  bankrupts  to  a discharge,  the  proceeds  of  the  bankrupts’  estate 
in  the  hands  of  their  assignees  which  was  subject  to  a dividend  amongst  their 
creditors,  must  have  reached  fifty  per  cent  of  the  amount  of  the  claims  proved 
against  their  estate  at  the  time  of  hearing  of  appeal  for  discharge,  unless  assent  of 
creditors  is  obtained. — In  re  Webb  and  Taylor,  3 B.  R.  177. 

A ole.  This  decision  was  made  prior  to  amendment  to  Bankrupt  Act  approved 
July  14,  187o.— Ed. 

A bankrupt  is  entitled  to  a discharge  from  all  debts  provable  against  his  estate 
which  were  contracted  prior  to  January  1,  1869,  but  a discharge  does  not  bar  debts 
contracted  since  January  1,  18C9,  which  have  not  been  proved. — In  re  Seay,  4 B. 
R.  82. 

A bankrupt  having  assets  amounting  to  less  than  fifty  per  cent,  of  his  debts, 
obtained  a discharge  upon  filing  the  written  consent  of  the  only  creditor  who  had 
a provable  debt,  the  court  deciding  that  as  judgment  had  not  been  obtained  against 
him  upon  notes  endorsed  by  a firm  Of  which  he  had  been  a member,  there  was  no 
liability  as  principal  debtor,  and  therefore  the  consent  of  the  creditors  holding 
those  notes  was  not  necessary  to  obtain  a discharge.  — In  re  Lodor,  4 B.  R.  50. 

The  court  grunted  a discharge  to  a bankrupt  where  the  Register  reported  that 
he  had  examined  the  several  papers  before  him,  (including  a consent  to  the  bank- 
rupt's discharge,)  that  the  proofs  appeared  satisfactory,  that  there  was  no  oppo- 
sing interest,  that  the  assets  of  the  bankrupt  were  equal  to  fifty  per  cent  of  claims 
proved  on  account  of  debts  and  liabilities  contracted  subsequent  to  January  1, 
1869,  upon  which  he  was  liable  as  principal  debtor;  that  the  assent  in  number 
and  value  of  creditors  who  had  proved  their  claims  on  debts  contracted  subsequent 
to  January  1,  1869,  had  not  been  filed,  and  that  under  the  amendments  to  the 
Bankrupt  Act,  approved  Julv  27,  1868  and  July  14,  1870,  the  bankrupt  was  entitled 
tojiis  discharge.—  In  re  Rockwell  A Woodruff,  4 B.  R.  74. 
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be  changed,  be  made  more  severe  as  some  advise,  prohib- 
iting a discharge  unless  the  assets  pay  seventy-five  or 
eighty  per  cent,  of  the  debts,  or  granting  more  favorable 
terms  to  the  bankrupt,  either  when  his  assets  do  not 
realize  so  large  a proportion,  or  where  his  bankruptcy  has 
been  occasioned  by  losses  through  endorsements,  decline 
of  prices  or  other  causes,  not  by  extravagance  or  dishon- 
esty on  his  own  part.  But  the  Act  must  be  treated  of 
just  as  we  find  it,  be  it  ever  so  harsh  to  the  bankrupt  or 
severe  to  his  creditors,  who  by  their  vigilance  have  ob- 
tained, what  under  the  State  laws  they  have  been  taught 
to  regard  as  sufficient,  although  by  the  rulings  of  this  Act 
prevented  from  enjoying  the  benefit  of  any  such  advan- 
tage, if  a preference  contrary  to  its  provisions.® 

The  bankrupt  will  not  now  be  entitled  to  obtain  his 
discharge  from  all  his  debts  if  his  assets  do  not  pay  fifty 
per  cent,  of  his  liabilities  on  debts  contracted  subsequent 
to  January  1,  1869,  unless  a majority  in  number  and 
amount  of  his  creditors  representing  those  debts  who  have 
proved  the  same  consent  thereto. 

The  amendment  to  the  Bankrupt  Act,  approved  July 
14,  1870,  enacts:  “That  the  provisions  of  the  second 
clause  of  the  thirty-third  section  of  said  Act  ( commonly 
called  the  fifty  per  cent,  clause ),  as  amended  by  the  first 
section  of  an  act  in  amendment  thereof,  approved  July 
twenty-seven,  eighteen  hundred  and  sixty-eight,  shall  not 
apply  to  those  debts  from  which  the  bankrupt  seeks  a dis- 
charge, which  were . contracted  prior  to  the  first  day  of 
January,  eighteen  hundred  and  sixty-nine.” 

We  think  that  it  .will  be  held  under  this  amendment 
that  the  consenting  creditors  should  be  only  those  whose 
claims  have  been  contracted  subsequent  to  January  1, 
1869,  and  it  should  be  borne  in  mind  that  the  consenting 
creditors  must  be  those  who  have  proved  their  debts,  and 
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therefore  those  friends  who  have  received  preferences,  and 
will  not  prove  their  debts  and  relinquish  their  securities, 
cannot  be  of  assistance  to  the  bankrupt  in  obtaining  his 
discharge.*  The  law  here  seems  to  have  provided  the 
strongest  incentive  to  the  bankrupt  to  prevent  his  viola- 
ting its  provisions,  and  giving  unlawful  preferences  to 
friends  because  of  their  inability  to  render  him  assistance 
so  soon  as  they  are  secured.  Creditors  who  have  not 
proved  their  debts  are  not,  however,  precluded  from  op- 
posing* a bankrupt’s  discharge.8 

Where  there  are  no  debts  proved  against  the  bank- 
rupt, or  where  no  assets  have  come  into  the  hands  of  the 
assignee,  the  bankrupt  can  make  application  for  his  dis- 
charge within  sixty  days  after  his  adjudication  of  bank- 
ruptcy,8 but  where  there  are  assets,  which  is  usually  the 
case  in  involuntary  bankruptcy,  proceedings  on  appli- 
cation for  a discharge  will  not  be  entertained  by  the 
Court  until  after  the  lapse  of  six  months  from  the  adju- 
dication.* 

An  application  for  a discharge  should,  however,  be 
made  within  one  year  after  the  commencement  of  bank- 
ruptcy proceedings,  although  the  failure  to  make  the  ap- 
plication within  a year  will  not  prove  fatal  if  the  same  be 

2.  The  provisions  of  the  39th  Section  of  the  Bankrupt  Act  deprives  the  credit- 
or who  has  received  s preference  from  the  right  to  prove  his  debt,  bnt  only  as  to 
the  debts  for  which  snch  preference  has  been  given. — In  re  Arnold,  2 B.  R.  61. 

See  u.  S.  Bankrupt  Law  of  1967,  § 33. 

‘•The  discharge  is  a judgment  of  a Court  having  jurisdiction,  and  cannot  be 
impeached  collaterally.’’—  Potter  v.  liVtb,  2 Maine,  257  ; Pierce  v.  Irish,  31  Maine, 
254  ; Clark  v.  Pishon,  31  Maine,  603  ; Thompson  v.  TotmiL,  2 Peters,  157. 

3.  Bankrupt  may  apply  for  his  discharge  at  the  expiration  of  sixty  days  from 
the  adjudication  of  bankruptcy.  Where  the  assignqp  has  neither  received  nor  paid 
out  any  money,  the  case  is  to  be  regarded  as  one  in  which  there  are  no  assets. 
Accounts,  claims,  and  demands  from  which  nothing  may  be  collected  or  realized, 
are  not  assets  within  the  meaning  of  the  act. — In  re  Dodgo,  IB.  R.  115. 

Section  29  allows  the  bankrupt  to  apply  for  his  discharge  after  the  expiration 
of  silty  days  from  adjudication,  and  within  six  months,  either  when  no  debts  have 
been  proved,  or  when  no  assets  have  come  to  the  hands  of  the  assignee. — Zn  re 
Woolums,  IB.  B.  131. 

4.  Application  for  a discharge  cannot  be  filed  before  the  expiration  of  six 
months  from  the  issue  of  the  warrant  of  adjudication  where  there  are  debts  proved 
and  assets. — In  re  Bodenheim  et  aL,  2 B.  R.  133. 
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made  within  a reasonable  time  thereafter  and  satisfactory- 
cause  be  shown  to  the  Court  why  the  bankrupt  failed  to 
make  his  application  within  the  specified  time.* 

Discharges  are  granted  to  a bankrupt  in  the  same 
manner  in  voluntary  as  in  involuntary  proceedings.  The 
application  therefor  should  be  by  petition  in  the  form 
prescribed  by  Form  No.  51  ; and  if  no  debts  have  come 
into  the  hands  of  the  assignee,  or  no  debts  have  been 
proved  against  the  bankrupts  estate,  the  same  should  be 
stated  in  the  petition  for  the  discharge  if  it  be  made 
within  six  months  after  the  bankrupt’s  adjudication.* 

The  petition  must  be  signed  by  the  bankrupt  himself 
and  not  simply  by  his  attorney,  although  it  need  not  be 
sworn  to.  Although  the  general  practice  is  to  file  the 
petition  in  court,  it  is  in  some  districts  referred  to  the 

When  a bankrupt  does  not  apply  for  his  discharge  within  three  months  from 
the  date  of  his  being  adjudged  a bankrupt,  the  notice  need  aay  nothing  about  the 
second  or  third  meetings  of  creditors. — Anon.  1 B.  R.  1. 

6.  A discharge  after  the  expiration  of  a year  from  adjudication  will  be  granted 
if  the  bankrupt  can  show  to  the  Court  by  affidavit,  petition  or  otherwise,  good 
cause  for  his  delay. — In  re  Canaday,  3 B.  It.  3. 

Where  the  debtor  was  at^judged  bankrupt  November  26.  1867,  an  application 
made  November  27,  1868,  was  held  to  be  within  the  equity  and  fair  construction  of 
the  statute. — in  re  Lang,  2 B.  K.  151. 

The  discharge  is  a favor  granted  on  compliance  with  conditions  prescribed, 
and  not  b right  Therefore  discharge  will  be  refused  where  application  is  made 
more  than  a year  after  adjudication,  and  no  sufficient  reason  bo  shown  for  the 
delay.—  in  re  Martin,  2 B.  R.  169 ; re  Schenck,  5 B.  li.  93  ; re  Farrell,  5 B.  R.  125. 

6.  The  29th  section  of  the  United  States  Bankrupt  act  of  1867,  allowBthe  bank- 
rupt to  apply  for  his  discharge  after  the  expiration  of  sixty  days  from  the  adjudi- 
cation, and  within  six  months,  either  when  no  debts  have  been  proved  or  when 
no  assets  have  come  to  the  hands  of  the  assignee.  It  is  only  when  both  debts  have 
been  proved  and  assets  have  come  to  the  hands  of  the  assignee,  that  the  discharge 
cannot  be  applied  for  until  after  the  expiration  of  six  months.—  In  re  Woolums  ti 
al.,  1 B.  R.  131. 

A bankrupt  is  entitled  to  mako  his  application  for  a discharge  at  the  expiration 
of  sixty  days  from  his  adjudication  of  bankruptcy,  although  there  may  be  worth- 
less assets.  — In  re  Solis,  3 B.  R.  186. 

Where  the  application  for  a discharge  is  made  after  sixty  days  and  within  six 
months  after  an  adjudication,  it  is  sufficient  for  the  bankrupt  to  state,  in  form  51, 
that  no  debts  have  been  proved  or  that  no  assets  have  come  to  the  ase ignee,  to 
obtain  an  order  to  show  cause  why  the  discharge  should  not  be  granted.  Upon 
the  return  of  such  order  the  court  will  grant  a discharge  only  on  satisfactory 
evidence  of  "no  debts  proved  ” and  no  assets  come  to  the  assignee,  which  evidence 
will  bo  his  return. — In  re  Bellamy,  B.  R Sup.  xiv;  s.  c.  B.  R.  Sup.  xxi,  xxv. 

It  is  only  in  cases  where  the  bankrupt  can  apply  for  his  discharge  within  less 
than  six  months  from  his  adjudication,  that  he  must  do  so  within  a year  therefrom, 
in  order  to  obtain  a discharge. — In  re  Greenfield,  2 B.  R.  100. 
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Register  who  has  had  charge  of  the  previous  proceedings.7 
Unless  there  is  a sufficient  deposit  in  the  hands  of  the 
clerk  to  cover  the  costs  incident  to  the  necessary  order 
and  notices,  he  may  refuse  to  make  and  give  the  same.  It 
is  necessary  to  file  with  the  petition  for  the  discharge  a 
list  of  the  creditors  who  have  proved  their  debts,  which 
should  be  certified  to  by  the  Register  or  assignee.  The 
Court  will  then  order  notices  sent  by  mail  to  all  those 
creditors,*  and  also  to  any  creditors  who  shall  show  good 
cause  why  they  should  have  such  notice  if  their  names 
have  been  fraudulently  omitted  from  the  bankrupt's 
schedules.  The  Court  will  also  order  a publication  in 
some  newspaper  of  such  application,  and  a certain  day 
will  be  named  in  the  notices  and  publication  for  the 
hearing  of  the  petition  for  a discharge.  Copies  of  the 
notices  as  published  in  the  newspaper  should  be  filed 
with  the  return,  which  should  be  verified  by  the  printer  or 
managing  clerk  of  the  newspaper,  or  foreman  of  the 
office  in  which  the  paper  is  published.’ 

7.  A special  order  from  the  court,  referring  petition  for  discharge  to  the  Regis- 
ter is  necessary.  — In  re  Bellamy,  Sup.  B.  R.  xxv. 

Although  no  creditors  may  have  proved  their  debts  and  no  assets  have  come 
to  the  hands  of  £he  assignee,  still  a bankrupt  should  give  notice  by  publication, 
under  the  direction  of  the  court,  of  his  intention  to  apply  for  a discharge. — In  re 
Anon,  Sup.  B.  R.  xxviL 

8.  Where  a discharge  is  applied  tor  after  sixty  days  from  the  adjudication  of 
bankruptcy,  the  notice,  Form,  No.  52,  need  be  mailed  only  to  creditors  who  have 
proved  their  debta.  In  such  case  the  request  of  the  assignee,  Form,  No.  23,  is 
not  necessary. — In  re  Mclntire,  Sup.  B.  R.  xxxiii 

The  neglect  on  the  part  of  the  assignee  to  give  proper  notice  to  creditors, 
renders  the  bankrupt  liable  to  lose  his  right  to  a discharge.— In  re  Bushey,  3 B. 
R.  167. 

Allegations  in  creditor’s  petition,  filed  in  opposition  to  a bankrupt’s  disharge, 
being  unsupported  by  sufficient  evidence,  fail,  and  petition  should  be  dismissed 
with  costs. — In  re  Stetson,  3 B.  R.  179. 

9.  The  Register  has  power  to  order  the  publication  and  notice  of  a rule  to 
show  cause  why  the  bankrupt  should  not  have  his  discharge,  and  to  order  the 
second  and  third  meeting  of  creditors  required  by  the  27th  and  28th  sections  of 
the  United  States  Bankrupt  Act  of  1867. — in  re  Gettleson,  1 B.  It.  170. 

Where  no  creditors  have  proved  their  debts,  and  no  assets  have  come  to  the 
hands  of  the  assignee,  the  only  notice  that  can  be  given  is  that  by  publication. — 
Anon,  Sup.  B.  R.  xxvii. 

The  proof  of  publication  in  the  newspapers,  of  the  notice  of  application  for 
discharge,  must  be  made  by  affidavit  of  the  printer,  in  the  same  manner  as  is  usual 
in  the  publication  of  other  bankruptcy  notices. — In  re  Bellamy,  Sup.  B.  R.  xxi. 
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If  the  bankrupt  has  had  no  assets  which  came  into  the 
hands  of  the  assignee,  or  if  no  creditors  have  proved 
their  debts,  he  should  subscribe  an  oath  before  the  Regis- 
ter to  the  effect  that  he  has  not  done,  suffered  or  been 
privy  to  any  act,  matter  or  thing  specified  in  the  laws  as 
a ground  for  withholding  his  discharge,  or  which  would, 
if  the  same  should  be  granted,  invalidate  it.  Before  the 
Register  can  make  his  certificate  of  conformity,  he  should 
insist  on  the  oath  of  conformity  by  the  bankrupt.  If  the 
bankrupt  dies  before  taking  this  oath,  a discharge  will  not 
be  granted,  and  a new  oath  must  be  taken  when  specifi- 
cations have  been  filed  and  withdrawn.10  The  Register  will 
state  in  his  return  whether  or  not  there  has  been  any  op- 
position to  the  bankrupt’s  discharge.11  If  according  to  the 
rules  of  the  District  a final  examination  is  necessary,  it 
should  be  made  prior  to  the  Register’s  return.  It  is  the 


10.  Where  the  bankrupt’s  oath  is  made  as  required  by  the  29th  section  of  the 
United  States  Bankrupt  Act  of  1867,  and  a creditor  flies  specifications  in  opposition 
to  the  bankrupt’s  discharge,  which  are  afterwards  withdrawn,  he  should  take  and 
subscribe  the  oath  after  the  withdrawal,  —in  re  Macbad,  2 B.  R.  113. 

A discharge  cannot  be  granted  where  the  bankrupt  died  without  complying 
with  the  requirements  of  section  29  of  the  United  States  Bankrupt  Act  of  1867. — 
in  re  OTarreil,  2 B.  R.  154. 

The  actual  personal  presence  of  the  bankrupt  is  not  necessary  to  obtain  a dis- 
charge.— in  re  Hazelton,  1 B.  R.  12. 

11.  Where,  on  the  return  of  an  order  to  show  cause  before  a Register  why  a 
bankrupt  should  not  be  discharged,  a creditor  appears  and  opposes  the  discharge, 
the  Register  must  make  certificate  of  his  proceemng,  stating  the  opposition,  and  re- 
turn the  papers  into  court  in  like  manner  as  if  there  were  no  opposition,  —in  re 
Hughes.  1B.R.9. 

A Register  has  no  authority  to  decide  questions  arising  from  objections  proper- 
erly  urged  against  bankrupt’s  discharge.  Such  questions  are  to  be  determined  by 
the  United  States  District  Judge  after  the  bankrupt  has  applied  for  his  discharge, 
—in  rt  Pufler,  2 B.  R.  16. 

Where  specifications  in  opposition  to  the  discharge  of  the  bankrupt  are  filed 
by  a creditor,  if  the  bankrupt  has,  in  the  judgment  of  the  Register,  conformed 
to  all  the  requirement!!  of  latf  and  to  all  his  duty  under  the  United  States  Bank- 
rupt Act  of  1867,  the  Register  is  to  certify  that  he  has  so  conformed,  except  in  the 
particulars  covered  by  the  specifications.— In  re  Pulver,  2 B.  R.  101. 

Where  none  of  the  specifications  are  sustained  bv  proofs  nor  auy  ground 
shown  for  withholding  a discharge,  it  will  be  granted  whenever  the  Register  shall 
certify  conformity  to  the  requirements  of  the  United  States  Bankrupt  Law  of  1867. 
— In  r Harris,  2 B.  R.  35  ; in  re  Okell,  2 B.  R.  35  ; in  re  Tyrrell,  2 B.  R.  73. 

Creditors  are  bound  by  the  specifications  filed  ; failing  in  these  to  oppose  suc- 
cessfully bankrupt’s  discharge,  they  cannot  allege  new  or  different  grounds  not  con- 
tained in  the  specifications.—  In  re  Roeenfield,  Jr.  2 B.  R.  39. 
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duty  of  the  Register  to  see  that  all  the  papers  in.  the 
case  are  properly  filed  in  the  clerk’s  office.13 

Specifications  in  opposition  to  the  bankrupt’s  discharge 
may  be  filed  by  any  creditor  or  by  any  person  properly 
representing  a creditor.  A creditor  need  not  make  proof 
of  his  debt  in  order  to  oppose  the  granting  of  a discharge. 
If  the  debt  is  a provable  one,  whether  proved  or  not  or 
in  part  secured,  the  creditor  representing  the  same  may 
oppose  the  discharge.18  On  or  before  the  return  day  of  the 
order  to  show  cause  why  the  debtor’s  discharge  should 
not  be  granted,  the  creditor  who  is  desirous  of  opposing 
it  should  enter  his  appearance  ; unless  this  appearance  is 
so  entered,  the  right  to  appear  and  oppose  will  be  lost.14 
This  appearance,  however,  should  not  be  entered  before 
the  granting  of  the  order  to  show  cause,  for  the  pleadings 

• 12.  Before  a discharge  can  be  granted  the  Register  must,  after  a careful  ex- 
amination, certify  that  the  bankrupt  has  conformed  to  all  the  requirements  of  the 
United  States  Bankrupt  Act  of  1867,  and  no  discharge  will  be  granted  until  all  the 
papers  are  filed  with  the  clerk. — In  re  Bellamy,  Sup.  B.  R.  xxi,  xxv. 

13.  There  is  no  sufficient  reason  under  the  31st  section  of  the  United  States 
Bankrupt  Act  of  1867,  for  denying  to  creditors  who  have  not  proved  their  debts, 
the  right  to  contest  the  discharge  of  the  bankrupt — In  re  Sheppard,  1 B.  It.  115. 

Cbnira. — Creditors  are  not  entitled  to  appear  and  file  their  objections  to  bank- 
rupt’s discharge  until  they  have  first  duly  proved  their  claims.—  In  re  Levy,  1 B. 
R.  66. 

Where  the  granting  of  a discharge  to  a bankrupt  is  deemed  prejudicial  to  the 
rights  of  a creditor,  he  may  be  heard  in  relation  thereto  in  the  Circuit  Court. — 
Ruddick  v.  B / » gst  3 B.  R.  14.  # 

A secured  creditor  who  has  not  proved  his  debt  has  not  snch  an  interest  as 
will  entitle  him  to  appear  and  resist  the  debtor’s  discharge. — In  re  Bontelle,  2 B. 
R.  51. 

Any  creditor  who  has  a provable  debt  may  oppose  the  bankrupt’s  discharge. — 
In  re  Murdock,  3 B R.  36. 

•Contra.— Parties  seeking  a status  in  coart  to  oppose  the  discharge  of  the  bank- 
rupt, must  prove  themselves  creditors  by  proving  their  claims  as  required  by  the 
provisibus  of  the  l^pited  States  Bankrupt  Act  of  1867.  — In  re  Palmer,  3 B.  K.  77. 

A person  not  a creditor  at  the  time  of  the  alleged  removal  of  property,  or  one 
whose  claim  was  barred  by  limitation  at  the  time  o!  such  removal,  cannot  be  allowed 
to  oppose  a bankrupt's  discharge.—  In  re  Burk,  3 B.  R.  76. 

14.  The  pendency  of  the  examination  of  the  bankrupt  constitutes  good  ground, 
under  the  sixth  rule,  for  adjourning  the  hearing  of  an  order  to  show  cause  why  a 
discharge  should  not  bo  granted,  and  such  adjournment  can  properly  be  made 
without  requiring  the  creditors  to  file  an  appearance,  under  rule  24,  objecting  to  a 
discharge.— in  re  Thompson,  1 B.  R.  65.  See  in  re  Frizelle,  5 B.  R.  119. 

If  an  attorney  should  withdraw  his  appearance  for  the  debtor,  in  a case  of  in- 
voluntary proceedings,  all  the  allegations  in  creditor’s  petition  will  not  be  taken  as 
true  in  subsequent  proceedings  for  bankrupt’s  discharge,  and  thus  prejudice  his 
application  therefor. — In  re  Luddington,  3fi.lt  11. 
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and  issues  incident  to  the  discharge  are  distinct  and  sepa- 
rate from  the  other  bankruptcy  proceedings,  although 
in  some  districts  it  is  permissable  to  make  the  opposition 
at  any  time  after  the  commencement  of  the  bankruptcy 
proceedings.15  Where  the  proceedings  relative  to  the  dis- 
charge are  adjourned,  the  rights  of  the  creditors  on  the 
adjourned  day  are  the  same,  but  an  adjournment  *im  die 
terminates  the  proceedings,  for  a new  order  to  show  cause 
will  then  be  necessary,  although  the  bankrupt  will  not  be 
required  to  file  a new  application.15 

If  there  is  no  opposition  to  the  granting  of  the  dis- 
charge, or  if  the  bankrupt’s  creditors’  opposition  should 
be  unsuccessfull,  the  court  will  not  grant  a discharge  if 
the  assets  do  not  equal  fifty  per  cent,  of  the  debts  proved 
against  the  bankrupt  contracted  since  January  1,  1869, 
on  which  he  is  liable  as  principal  debtor,  unless  the  assent 
in  writing  of  a majority  in  number  and  amount  holding 
such  claims  is  filed  in  the  case  at  or  before  the  filing  of 
the  application  for  the  discharge.  The  value  is  not  to  be 
determined  by  the  inventory,  but  by  the  amount  of  the 
proceeds  which  the  assignee  has  realized  out  of  the  pro- 
perty coming  into  his  hanc^s.17  Where  all  the  debts  were 


15.  Where  the  omission  to  file  specifications  in  opposition  to  bankrupt's  dis- 
charge within  ten  days  after  the  return  day  to  show  cause  was  inadvertent,  credi- 
tors may  file  the  same  with  permission  of  the  court  nunc  pro  tunc.  — In  re  Grefe,  2 
B.  R.  106. 

A creditor  who  has  proved  his  debt  may  file  specifications  in  opposition  to  the 
discharge  of  the  bankrupt,  at  any  time  before  the  period  fixed  by  General  Orders 
24. — In  re  Baum,  B.  R.  Sup.  ii.  See  in  re  Smith  A Bickford,  5 B.  R.  20. 

16.  The  proceedings  upon  the  order  to  rIiow  cause  why  the  discharge  should 
not  be  granted,  can  be  adjourned  on  the  return  day  of  said  order  by  reason  of  the 
adjournment  of  the  examination  of  the  bankrupt — In  re  Mawson,  1 B.  R.  41. 

An  adjournment  “without  day  "of  the  proceedings  under  a petition  for  a 
discharge,  terminates  the  proceedings  so  far  as  any  action  under  the  order  to  show 
cause  is  concerned.  The  petition  for  discharge,  however,  remains  good,  but 
nothing  can  be  done  under  it  unless  a new  order  to  show  cause  is  issued  The  time 
to  examine  a witness  or  to  file  objections  to  the  discharge,  does  not  thus  expire, 
nor  until  a full  and  reasonable  opportunity  is  afforded  for  the  examination  of  the 
bankrupt,  his  wife  and  other  witnesses. — In  re  Seckendorf,  1 B.  R.  185. 

17.  The  word  assets  as  used  in  the  33d  section  of  the  United  States  Bankrupt 
Act  of  1867,  must  be  construed  to  mean  the  proceeds  of  the  debtor's  property 
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contracted  prior  to  January  1,  1869,  it  is  not  requisite 
that  these  proceeds  should  be  of  any  particular  value. 

In  a second  bankruptcy  the  bankrupt’s  estate  must 
pay  seventy  per  cent,  of  the  debts  proved  against  it 
if  seventy-five  per  cent,  of  the  creditors  withhold  their 
written  consent  to  his  discharge,  unless  it  be  shown  that 
in  the  first  bankruptcy  the  bankrupt  had  paid  all  his  debts 
in  full  or  has  had  the  voluntary  release  of  all  his  creditors 
therein. 

which  are  applicable  to  the  payment  of  his  debts,  and  not  the  amount  at  which 
the  property  might  be  appraised  at  nnder  a fair  and  impartial  appraisement  If 
the  moneys  received  or  paid  out  by  the  assignee  equal  fifty  per  centum  of  the  claims 
proved  against  the  estate  upon  which  the  bankrupt  is  liable  as  principal  debtor, 
a discharge  will  be  granted  upon  proper  application. — In  re  Frederick,  3 B.  It.  117. 


a A creditor  aware  of  his  dobtor’s  insolvency  cannot,  by  collusion  with  him, 
or  by  a race  of  diligence,  obtain  a preference  to  tho  injury  of  other  creditors. — In  re 
Kingsbury  ei  al.,  3 B.  R.  84. 

Creditor  taking  mortgage  on  real  and  personal  estate,  well  aware  at  the  time 
that  debtor  has  no  money  to  pay  the  debt  long  overdue,  must  be  presumed  to  have 
knowledge  of  the  insolvency,  and  is  guilty  of  taking  a preference  in  fraud  of  the 
act,  and  the  security  so  obtained  is  void. — In  re  Graham,  d al,  3 B.  R 93. 

A creditor  obtaining  a judgment  against  his  debtor,  with  knowledge  of  his  in- 
solvency, will  be  compelled  to  refund  the  money  received,  by  him  on  an  execution 
issued  on  said  judgment,  and  he  will  be  denied  the  right  to  prove  his  debt  in  bank- 
ruptcy.— In  re  Davidson,  3B.  B.  106. 

A creditor  who  has  a lien  upon  the  property  of  his  debtors  by  virtue  of  a judg- 
ment, execution  and  levy,  or  as  secured  by  garnishment  filing  a petition  for  ad- 
judication of  bankruptcy  without  reference  to  such  lien  or  security,  thereby  waives 
and  relinquishes  tho  same,  and  stands  before  the  court  as  an  unsecured  creditor. — 
In  re  Bloss,  4 B.  It.  37. 

b Creditors  having  reasonable  cause  to  believe  tbeir  debtor  insolvent,  and 
accepting  chattel  mortgages  from  him  to  secure  their  debts,  thereby  parti ci noting 
in  such  a fraud  on  the  act  as  to  found  a proceeding  against  the  debtor  in  involun- 
tary bankruptcy,  will  not  be  permitted  to  relinquish  their  intended  preferences  and 
claims  to  prove  their  debts  nnder  the  23d  or  any  ether  section  of  the  Bankrupt  Act 
of  1867.— In  re  Princeton.  IB  B,  178. 

' c Objections  to  a discharge  based  upon  the  fact  that  the  debt  was  a fiduciary 
one,  is  not  good,  for  such  debts  are  not  affected  by  the  discharge. — In  re  Elliott,  2 
B.  R.  44  ; In  re  Kimball,  2 B.  R.  74  ; In  re  Stokes,  2 B.  R.  76  ; In  re  Tracy,  Wil- 
son, Strong  & Orris,  2 B.  R.  98. 
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CHAPTER  VIII. 

DISCHARGES  CONTINUED. 

The  following  acta  on  the  part  of  the  bankrupt,  know- 
ing himself  to  be  insolvent  or  in  danger  of  insolvency  at 
time  of  their  commission,  will  prevent  his  discharge,  or  if 
a discharge  be  obtained , will  invalidate  the  same  ; swearing 
falsely  to  the  petition,  schedules  or  inventory,  or  upon 
any  examination  in  the  course  of  the  bankruptcy  proceed- 
ings, or  in  fact  in  relation  to  any  material  matter  concern- 
ing his  business,  estate,  or  in  relation  to  the  acts  upon 
which  he  had  been  or  might  have  been  declared  bank- 
rupt •}  but  such  testimony  does  not  extend  to  things  per- 
taining to  the  property  of  others,  for  on  these  subjects  he 
cannot  be  compelled  to  testify,  and  therefore  statements 
concerning  them  having  no  immediate  bearing  on  his 
own  affairs,  can  have  no  p fleet  on  his  discharge  even  if 
under  oath. 

But  to  prevent  a discharge  on  this  ground,  a specifica- 

1.  A specification  in  opposition  to  the  discharge  of  a bankrupt . must  aver  that 
the  bankrupt  wilfully  swore  falsely  on  his  examination,  and  that  the  fact  in  regard 
to  which  the  false  testimony  waa  given  was  a “material  fact"  as  is  required  by  sec- 
tion twenty-nine  of  the  United  States  Bankrupt  Act  of  1867.  —In  re  Rathbone,  1 
B.  R.  66  i in  re  Smith  A Bickford,  6 U.  It.  20. 

Where  bankrupt  s property  has  been  sold  under  execution,  and  purchased  by 
the  wife  with  money  obtained  from  a friend,  he  does  not  swear  falsely  by  not  re- 
porting such  property. — In  re  Pomeroy,  2 B.  H 3. 

A bankrupt  is  not  to  be  convicted  of  concealment  and  false  swearing  upon  the 
ground  that  he  omitted  to  state  in  his  schedules  that  certain  houses  were  built 
wholly  or  in  part  with  his  money,  where  neither  the  court  nor  the  counsel  can  say 
positively  that  the  bankrupt  has  any  interest  in  said  houses  which  can  be  subjected 
or  which  could  be  the  subject  of  concealment — In  re  Wyatt,  2 B.  It.  95. 

Where  the  creditor  of  a bankrupt  opposes  his  discharge  on  the  ground  that 
the  bankrupt  has  sworn  falsely  on  material  matters  in  his  examination  before  the 
Register,  but  failed  to  prove  or  sustain  his  allegations,  the  Court  decided  that  the 
discharge  would  be  granted,  and  a decree  entered  taxing  the  costs  of  resisting  the 
opposition  of  the  discharge  on  the  creditor. — In  re  Robinson,  3 B.  R.  17. 
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tion  must  be  made  out  and  presented  to  the  court  in  due 
time,  and  therein  it  must  be  averred  that  the  bankrupt 
wilfully  swore  falsely,  and  it  must  also  be  alleged  that  any 
omissions  in  the  schedules  or  other  false  statements  were 
intentionally  made,  or  the  court  will  disregard  such  op- 
position.” Fraud  of  the  law  with  intent 3 must  be  shown,  for 
an  unintentional  oversight  or  mistake,  which  all  are  liable 
to  make,  will  not  prevent  a discharge.  Many  creditors 
foolishly  regard  the  omission  of  their  own  or  other  cre- 
ditors’ names  from  the  bankrupt’s  schedules  or  the 
printed  notices  such  an  act  as  will  prevent  a discharge  to 
the  bankrupt ; but  there  are  so  piany  ways  that  this  may 
occur  that  one  who  has  had  experience  will  never  attach 
any  importance  to  such  an  omission.6  It  must  be  shown 
that  the  bankrupt  omitted  the  names  with  an  intention,  and 
such  intention,  if  it  be  a wilful  omission,  will  be  declared 
a fraud  under  the  Act* 

Concealment  of  any  part  of  the  bankrupt’s  estate  will 
also  prevent  a discharge,' for  there  cannot  be  concealment 
without  it  be  wilful  and  with  fraudulent  intent*  With- 

2.  Where  debtors  knowing  themselves  insolvent  pay  certain  of  their  creditors, 
it  is  a fraudulent  preference  with  intent,  and  discharge  will  be  refused.— In  re  Lewis, 
4 oL,  2 B.  B.  145. 

Unless  preferences  are  fraudulent  within  the  meaning  of  the  29th  section  of  the 
Act,  they  will  not  be  considered  sufficient  to  prevent  a discharge. — In  rt  Rosenfeld, 
2 B.  B.  49;  s.  c.  L.  T.  B.  100;  a.  c.  8 A.  L.  Beg.  44. 

Fraud  contrary  to  the  true  intent  of  the  Bankrupt  Act  is  6uch  as  will  prevent 
a discharge.  — In  rt  Locke,  2 B.  B.  123. 

Payment  to  an  attorney  who  is  to  conduct  the  bankrupt’s  proceedings  pre- 
supposes that  client  (is  advised  he  can  so  do,  and)  does  not  intend  a fraud  on  the 
Act,  and  will  not  prevent  a discharge.  — In  re  Sidle,  2 B.  B.  77. 

The  burden  of  proof  rests  with  the  creditors  to  show  that  at  time  of  making 
preference  bankruptcy  was  intended,  unless  creditors  succeed  in  such  proof  dis- 
charge will  not  be  refused.  Accidental  omission  of  entries  in  books  of  account  will 
not  prevent  a discharge.  — Jn  rt  Burgess,  3 B.  B.  47. 

3.  Where  it  is  not  shown  that  the  omission  of  creditors’  names  from  the 
schedules  has  been  by  fraudulent  intent,  discharge  will  not  be  refused. 

Where  it  does  not  appear  that  there  has  been  fraudulent  intent  in  the  omission 
of  certain  creditors’  names  from  schedules,  but  it  appears  it  was  with  their  assent, 
expressed  or  implied,  other  creditors  who  are  not  iniured  thereby  cannot  prevent  a 
discharge  on  account  of  such  omissions.— In  re  Needham,  2 B.  it  124. 

4.  Bankrupt  is  guilty  of  concealment  and  false  swearing  in  stating  in  the  affi- 
davit annexed  to  his  inventory  that  he  has  no  assets,  where  he  is  the  real  partner  in 
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holding  of  either  personal  or  real  property  is  such  a con- 
cealment as  is  denounced  in  section  29  of  the  Bankrupt 
Act,'  for  whether  the  bankrupt  is  knowing  of  the  place 
of  concealment  or  not,  or  is  aware  in  whose  name  is  the 
title  to  real  estate  at  the  time  it  matters  not;  a knowledge 
on  his  part  that  the  property  is  being  withheld  from  his 
assignee,  and  a neglect  to  notify  him  of  the  same  is  suf- 
ficient to  prevent  his  discharge,  or  if  he  has  obtained  a 
discharge,  to  invalidate  the  same,  but  it  must  be  attacked 
within  two  years,  as  elsewhere  stated  in  this  work.4  Like- 
wise the  withholding  or  concealment  of  any  books  or 
writings  relating  to  any,  portion  of  a bankrupt’s  estate 
will  prevent  a discharge  if  done  with  fraudulent  intent* 
Where  the  bankrupt  has  not  used  ordinary  care  in  the 
custody  of  his  property,  or  has  caused,  permitted  or  suf- 
fered any  loss,  waste  or  destruction  thereof,  or  through 
his  negligence  has  prevented  the  same  from  coming  into 
the  hands  of  the  assignee,  such  conduct  will  furnish  reason- 
able grounds  for  opposition  to  his  discharge.® 

a firm,  though  the  interest  ostensibly  appeal*  to  belong  to  his  wife,  and  discharge 
will  be  refused. — In  re  Rathbone,  1 B.  K.  145;  2 B.  R.  89. 

Where  property  has  been  conveyed  before  bankruptcy  to  a debtor,  though  without 
consideration,  and  for  the  purpose  of  preventing  the  grantor's  creditors  from  seizing 
and  selling  it,  said  debtor  is  nevertheless  guilty  of  concealment  if  he  neglect  to  re- 
turn it  in  his  inventory,  and  discharge  must  be  refused.  — In  re  O'Bannon,  2 B.R.6. 

Bankrupt  must  make  full  and  sufficient  disclosure  before  his  creditors,  or  the 
assignees  will  be  required  to  specify  objections  to  his  discharge,  or  definitely  abide 
by  those  already  made.— In  re  Long,  3 B.  R.  66. 

Discharge  will  be  refused  until  bankrupt’s  schedule  is  so  amended  as  to  include 
an  interest  in  an  estate  in  expectancy  under  a will. — In  re  Connell,  3 B.  R 113. 

Where  Bankrupt  conceals  books  of  accounts  of  a firm  of  which  he  was  a mem- 
ber, discharge  must  be  refused.— in  re  Beal,  2 B.  R 178. 

Where  it  was  shown  that  bankrupt  had  concealed  his  money  by  attempting  to 
prove  that  he  owed  it  to  his  brother,  discharge  was  refused.  — In  re  Goodridge,  2 B. 
R.  105. 

5.  Bankrupt's  omission  to  disclose  his  interest  in  property  must  be  construed 
as  concealment  where,  owing  to  a sale,  it  had  apparently  changed  hands,  and  dis- 
charge will  not  be  granted.— in  re  Hussman,  2 B.  R 140. 

withholding  of  title  to  property  intentionally  by  bankrupt,  is  such  conceal- 
ment as  will  preclude  a discharge.—  In  re  O'Bannon,  2 B.  R 6. 

6.  By  the  Act,  the  bankrupt  is  required  to  render  all  needful  aid,  to  preserve 
and  collect  the  estate  for  the  benefit  of  the  creditors,  and  he  is  held  amenable  to 
the  Court  for  any  negligence  or  want  of  care  while  he  has  charge  of  the  property 
pending  the  appointment  of  an  assignee. — Jones  v.  Leach  et  oi,  1 B.  R.  165, 
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a Objections  to  a discharge  based  upon  the  fact  that  the  debt  was  a fiduciary 
one,  is  not  good,  for  such  debts  are  uuaffected  by  the  discharge.  In  re  Elliott, 
2 B.  R.  44 ; In  re  Kimball,  2 B.  It.  74  ; in  re  Stokes,  2 B.  R.  76 ; In  re  Tracy, 
et.  al.t  2 B.  R.  98. 

If  charges  are  not  sustained,  and  the  bankrupts  have  acted  in  good  faith, 
although  apparently  guilty  of  fraud,  discharge  %'ill  be  granted-  in  re  Beatty,  eL  al. 
2B.K  177. 

Vague  and  general  specifications  will  not  be  allowed  in  opposition  to  a 
discharge. — in  re  Hansen,  2 B.  It.  73  ; in  re  Tyrrel,  2 B.  It.  73  ; in  re  Dreyer, 
2 B.  It.  76. 

Incomplete  specifications  in  opposition  to  a discharge  in  bankruptcy  may  be 
amended  upon  an  application  to  the  court,  before  a discharge  is  granted.  An 
averment  that  a bankrupt  has  a large  amount  of  personal  property  which  he  has 
hot  put  in  his  schedule  of  assets,  or  passed  over  to  the  assignee,  is  too  vague  to 
found  any  action  of  the  court  upon,  and  insufficient  to  vacate  a certificate  of 
discharge. — In  re  McIntyre,  1 B.  H.  116. 

Specifications  opposing  a discharge  must  be  precise  and  definite,  and  must 
porticulurize  facts.  A specification  containing  a reierence  to  facts  supposed  to  be 
Bhown  on  an  examination  of  the  bankrupt  by  the  Register  is  faulty.  The  facts 
alone  showing  a ground  under  the  29th  section  of  the  U.  8.  Bankrupt  Act  of  1867, 
for  resisting  the  discharge  should  be  set  forth  without  reference  to  any  matter 
aiiunde.—In  re  Eidom,  3 B.  R.  27. 

A specification  in  opposition  to  a discharge  in  bankruptcy  “that  the  bankrupt 
has  influenced  the  action  of  certain  creditors,  by  a pecuniary  consideration  and 
obligation,”  may  be  held  sufficient  under  certain  circumstances.  Specifications 
as  to  concealment  or  a transfer  of  property  should  specify  with  some  particularity 
what  property  has  been  concealed  or  transferred. — In  re  Alawsou,  1 B.  R.  115. 

A*  specification  stating  that  a debt  had  been  created  by  fraud  is  not  good,  and 
will  be  stricken  out  ou  motion.  The  creation  of  a debt  by  fraud  is  not  a ground 
for  refusing  a discharge  to  bankrupt — In  re  Rosenfield,  1 B.  R.  161  ; in  re  Talman 
1 B.  B.  122  ; in  re  Rathboue,  1 B.  It  65  ; in  re  Patterson,  1 B.  R.  68 ; in  re  Wright 
A Peckhain,  2 B.  R.  14  ; in  re  Boshford,  2 B.  It  26  ; in  re  Clarke,  2 B.  It  44  ; in 
re  Doody,  2 B.  R.  74. 

Specifications  in  opposition  to  a discharge,  too  vague  to  bo  triable,  will  be 
overruled  and  discharge  granted. — In  re  Freeman,  4 B.  R.  17. 

Petitioning  creditors  are  entitled  to  a trial  by  jury  upon  these  allegations 
contained  in  their  petition  opposing  a discharge,  without  having  previously  speci- 
ally prayed  for  such  a trial. — In  re  Lawson,  2 B.  It  125. 

Specifications  in  opposition  to  a bankrupt's  discharge,  may,  in  cases  of  alleged 
fraud,  be  sustained  by  the  testimony  of  the  bankrupt  and  his  brother. — In  re 
Goodridge,  2 B.  R.  105. 

The  creditor  must  show  that  the  bankrupt  has  forfeited  his  title  to  a discharge 
by  having  done  some  of  the  things  specified  iu  section  29,  as  grounds  for  with- 
holding the  same.— In  re  Hill,  1 B.  it  42. 

A discharge  will  not  be  refused  because  of  an  act  of  bankruptcy  committed  a 
long  time  before  the  passage  of  the  U.  S.  BShkrupt  A ct  of  1867.  A specification  in 
opposition  to  a discharge  to  conform  to  the  requirements  of  section  29  of  said 
Bankrupt  Act,  must  allege  wilful  lahie  swearing  as  well  as  a wilful  omission  in  the 
bankrupt’s  schedules. — In  re  Keefer,  4 B*  It  126. 

Where  a bankrupt  made  a transfer  of  property  nine  months  prior  to  his  adjudi- 
cation, and  certain  creditors  made  oharges  of  couccalinent  and  false  swearing,  the 
court  held  that  as  the  conveyance  was  not  made  within  six  months,  there  was  no 
false  swearing  in  not'entering  it  in  his  schedule  of  assets.— in  re  Freeman,  4 B.  R. 
17. 

There  is  no  concealment  where  a debtor  makes  a bema  fide  conversion  of  his 
property,  and  shows  good  faith  in  respect  to  the  care  of  the  money  received 
therefrom. — Fox  v.  JxkMein,  4 11.  B.  123. 

6 If  a bankrupt  permits  loss,  waste  and  destruction  of  bis  estate,  the  same 
will  not  preclude  a discharge  if  done  prior  to  filing  bis  petition.  Buying  goods 
fraudulently,  or  when  the  debtor  knew  he  could  not  pay  for  them,  is  not  a fraud 
which  will  prevent  a discharge  in  bankruptcy.—  In  re  Rogers,  3 B.  R.  139. 
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A creditor  not  named  in  the  bankrupt’s  schedules,  who  attached  by  garnishee 
process,  property  of  the  bankrupt  shown  by  the  evidence  produced  in  the  progress 
of  the  case,  to  have  been  concealed  from  the  bankruptcy  court,  it  was  decided 
that  the  certificate  of  discharge  in  bankruptcy,  did  not  bind  the  garnishing  creditor, 
and  was  no  defence  to  his  action, — Bams  v.  Moore , 2 B.  K.  174. 

The  mere  omission  of  the  name*  of  a creditor  from  the  schedule  of  a bankrupt, 
is  not  a substantial  ground  for  preventing  or  avoiding  the  discharge  of  the  bank- 
rupt as  to  such  creditor  unless  the  omission  was  wilful  or  fraudulent  The 
discharge  of  a bankrupt  from  personal  liability  does  not  prevent  creditors  from 
enforcing  their  liens  upon  property  fraudulently  conveyed  by  the  bankrupt  and 
another  party  who  was  liable  for  the  same  debts.— Payne  <t*  Bro.  v.  Able,  ef.  aL,  4 
B.  R.  67. 

c Where  property  is  in  fact  concealed,  (in  specie)  or  where  the  title  is  concealed 
by  a colorable  conveyance,  a discharge  cannot  be  granted.—  In  re  Murdock, 

3 B.  R.  36. 

Where  a person  took  the  benefit  of  the  bankrupt  law  of  the  Uuifed  States  ; 
omitted  in  first  schedule  of  property  to  take  any  notice  of  a claim  which  he  had 
against  the  Mexican  Republic  for  thp  unlawful  seizure  of  the  cargo  of  a vessel, 
filed  an  amended  schedule,  in  which  he  mentioned  the  claim  so  indistinctly  as  to 
give  no  information  of  its  value,  although  he  was  then  prosecuting  it  before  the 
board  of  commissioners  : concealed  the  evidence  of  the  property  so  that  the 
assignee  in  baukruptcy  reported  that  it  was  of  no  value,  and  sold  the  whole  for  a 
nominal  consideration  to  the  sister  of  the  bankrupt,  who  afterwards  transferred  it 
to  him  ; Held,  the  purchase  was  fraudulent  under  the  4th  section  of  the  bunkrupt 
law,  and  also  by  the  general  principles  of  equity.— Clark  v.  Clark,  17  Howard,  315. 

d The  discharge  is  a judgment  of  a court  having  jurisdiction,  and  cannot  be 
impeached  collaterally. — roller  v.  Wc66,  2 Maine,  257  ; Pierce  v.  Irish.  31  Maine, 
,254  ; Clark  v.  Pishon,  31  Maine,  503  ; Thompson  v.  Tolmil,  2 PeU-re,  157. 

A discharge  duly  granted  under  the  United  States  Bankrupt  Act  of  1867, 
when  pleaded  in  bar  to  the  further  maintenance  of  an  action  of  prior  indebtedness, 
cannot  be  impeached  in  a State  Court  for  any  cause  which  would  have  prevented 
the  granting  of  it  under  section  29,  or  been  sufficient  ground  for  annulling  it  under 
section  24  ; that  the  authority  to  set  aside  and  annul  a discharge  in  bankruptcy 
conferred  upon  the  Federal  Courts  by  section  34,  is  incompatible  with  the  exercise 
of  the  same  power  by  a State  Court,  and  the  former  is  paramount — Carey  v.  Ripley, 

4 Am.  L.  T.  St  R.  123. 

When  a bankrupt  under  the  United  States  Bankrupt  Act  of  1841,  knowing 
that  one  of  his  creditors  who  is  about  to  oppose  his  discharge,  can  prove  that  he  has 
done  acts  which,  if  shown  to  the  District  Court  would  prevent  him  from  obtaining 
his  discharge,  pays  such  creditor  a sum  of  money  to  induce  him  not  to  oppose  the 
discharge,  and  such  creditor  thereupon  withdraws  his  opposition,  and  the  bank- 
rupt obtains  his  discharge,  the  same  may  be  impeached  and  avoided  under  the  4th 
section  of  the  act — Coates  v.  Blush , 1 Cush.  Mass.  564. 

The  giving  of  a preference  and  making  payments  by  a debtor  in  contemplation 
of  bankruptcy,  although  a fraud  upon  the  Bankrupt  Act  which  would  prevent  the 
issuing  of  the  certificate  of  discharge,  cannot  be  set  up  to  impeach  and  avoid  the 
certificate  after  the  same  has  been  granted. — Caryl  v.  Russell,  18  Barbour,  429. 

• 

« Bankrupt  having  in  bin  possession  joint  estate  and  joint  books  of  account 
which  he  wilfully  fails  to  disclose  to  his  assignee,  cannot  receive  his  discharge.  — 
In  n Beal,  2 B.  JR.  I7R 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


145 


CHAPTER  IX. 

DISCHARGES  CONTINUED. 

It  has  been  decided  that  under  the  29th  section  of  the 
Bankrupt  Act,  the  bankrupt  is  authorized  to  file  a peti- 
tion in  his  own  name  to  prevent  his  property  being  sold 
or  removed  under  an  execution,1  and  that  the  Court 
should  for  proper  cause  shown,  grant  an  injunction  re- 
straining such  execution  creditors,  their  agents  and  ser- 
vants, from  intermeddling  with  the  same.* 

No  discharge  will  be  granted  the  bankrupt,  or  if 
granted,  will  be  valid,  if  within  -four  months  prior  to  the 
commencement  of  bankruptcy  proceedings  “he  has  pro- 
cured his  lands,  goods,  money  or  chattels  to  be  attached, 
sequestered  or  seized  on  execution,8  or  if  since  the  pas- 
sage of  this  Act  he  has  destroyed,  mutilated,  altered  or 
falsified  Rny  of  his  books,"  documents,  papers,  writings  or 
securities,  or  has  made  or  been  privy  to  the  making  of 
any  false  or  fraudulent  entry  in  any  book  of  account  or 

1.  A bankrupt  has  the  right  to  file  a bill  praying  that  the  sheriff  be  restrained 
from  interfering  with  his  estate,  and  that  said  estate  be  disposed  of  as  directed  by 
the  Bankrupt  Act,  or  apply  for  any  other  remedy  that  may  do  necessary  to  protect 
the  estate.— Jones  v.  Leach,  etal.,  lB.lt  165. 

Bankrupt  may  petition  for  an  injunction  to  prevent  certain  of  his  creditors, 
who  have  obtained  judgments  against  him  during  the  bankruptcy  proceedings, 
from  selling  bis  property  on  execution  issued  after  he  had  been  adjudged  a bank- 
rupt— In  re  Wallace,  2fi.fi.  52;  b.  c.  3 A.  L Rev.  174. 

2.  The  court  will  grant  an  injunction  where  certain  creditors  seek  by  means  of 
executions  to  prevent  distribution  of  the  estate  among  all  the  creditors  as  the  Act 
prescribe*— in  re  Wallace,  2B.fi.  52;  s.  c.  3 A.  L.  Rev.  174. 

Where  there  is  no  suggestion  of  fraud  the  U.  8.  District  Court  will  not  interfere 
with  suits  pending  in  the  State  Courts,  it  appearing  that  the  amount  of  valid  liens 
iB  greater  than  the  assets,  and  by  no  possibility  can  there  be  anything  for  distribu- 
tion amongst  the  general  creditors.— In  re  Bowie,  IB.  fi.  185  ; B.C,  3 Pitts.  L.  J.  448. 

3.  The  omission  by  a debtor  to  have  himself  declared  a bankrupt  where  his 
property  was  attached  by  creditors  within  four  months  before  commencement  of 
proceedings  in  bankruptcy,  will  not  preclude  a discharge  if  such  attachment  be 
made  without  his  knowledge  or  consent  His  failure  to  procure  himself  to  be  ad- 
judged a bankrupt  does  not  bring  him  within  the  meaning  of  the  29th  section, 
which  forbids  the  discharge  to  be  granted  in  cases  where  bankrupt  has  procured  his 
property  to  be  attached.—  In  re  Beiden,  2 B.  R.  14. 

10 
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other  document,  with,  intent  to  defraud  his  creditors,”*  or 
has  removed  or  caused  to  be  removed  any  part  of  his 
property  from  the  district  with  like  intent.' 

These  several  causes  for  opposing  a discharge' are  so 
apparent  that  comment  on  them  is  unnecessary.  Where 
the  bankrupt  has  given  any  preference  contrary  to  the  pro- 
visions of  this  Act,  which  the  law  terms  fraudulent,®  or  in 
a like  manner  has  made  any  gift,  transfer,  conveyance  or 
assignment  of  any  part  of  his  property,  the  same  will 
likewise  constitute  good  grounds  of  opposition  to  his  dis- 
charge or  for  setting  it  aside.7  Although  the  payment  of 
a debt  without  fraudulent  intent,  or  through  inadvertence 
will  not  deprive  a bankrupt  of  his  discharge.8 

The  design  and  intention  of  giving  a preference,  al- 
though unknown  as  such  to  the  creditor,  will  be  the 

4.  Discharge  will  not  be  refused  if  mutilation  or  alteration  of  books  of  account 
can  be  satisfactorily  explained. — In  re  Nooman  el  aL  3 B.  R 63. 

5.  A creditor  who  has  become  such  since  the  alleged  act  of  removal  of  property, 
cannot  oppose  a discharge  on  that  ground— In  re  J.  Burke,  3 B.  R 7G  ; s.c.  2 A. 
L.  T.  45. 

Where  a creditor’s  claim  has  been  barred  by  the  statute  of  limitations  at  time 
of  a removal  by  the  alleged  debtor  of  his  property,  his  opposition  to  a discharge  will 
not  prevent  the  same  being  granted  for  the  reason  that  in  such  removal  there  was  no 
fraud  as  to  him. — In  re  J.  Burke,  3 B.  R.  76;  s.  c.  2 A.  L.  T.  45. 

6.  An  assignment  by  debtor  to  secure  a creditor  wrho  had  loaned  him  money  is 
a preference  in  fraud  of  the  act,  and  will  prevent  a discharge. — In  re  Foster,  2 B.  R 
81 : s.  c.  L.  T.  B.  127. 

Assignments  of  goods  to  creditors  by  merchants  who  know  that  in  the  ordinary 
course  of  business  they  are  not  able  to  pay  all  of  their  debts,  constitute  such  fraud- 
ulent preferences  as  will  prevent  a discharge. — In  re  Lewis,  et  aL,  2 B.  R.  145  ; u.c, 
4 Pitts.  L.  J.  45. 

7.  Conveyance  of  property  to  wife  by  bankrupt  after  he  is  aware  of  his  insolvency, 
is  such  a fraud  upon  the  act  as  will  precludes  discharge.— In  re  Adams,  3 B.  R 139. 

Whtre  bankrupt  made  a general  assignment  for  the  benefit  of  creditors,  and 
then  filed  his  petition  in  bankruptcy,  discharge  was  refused  on  the  ground  of  such 
assignment.  — In  re  Brodheod,  2 B.  R 93. 

8.  Payment  of  several  creditors  in  full  a short  time  before  a debtor  is  declared 
a bankrupt,  if  he  is  ignorant  of  his  real  condition  and  not  in  contemplation  of 
bankruptcy  at  the  time  such  payments  wore  made,  will  not  prevent  a discharge. — ■ 
In  re  Burgess,  3 B.  R.  47. 

Payments  made  without  fraudulent  intent  through  mistake,  will  not  be  suffi- 
cient grounds  for  refusing  a discharge.  —In  re  Rosenfeld,  2 B.  R 49;  8.  a 1 LT.B. 
100. 

Payment  of  current  expenses  out  of  current  earnings,  particularly  where  there 
is  no  accumulation  of  new  estate,  cannot  be  adduced  to  prevent  discharge. — In  re 
Locke,  2 B.  R.  123. 

Payment  of  attorney's  fees  is  not  such  a payment  os  the  law  intends  shall  pre- 
vent a discharge. — In  re  Sidle,  2 B.  11  77. 
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grounds  on  which  a discharge  can  be  opposed,*  and  the 
courts  have  decided  that  extravagance  in  living,  and 
squandering  of  one’s  means10  in  keeping  up  an  establish- 
ment after  being  declared  a bankrupt,  will  prevent  a dis- 
charge ; and  the  bankrupt  will  likewise  be  precluded  from 
receiving  his  discharge  where  it  can  be  shown  that  he 
has  lost  any  portion  of  his  property  by  gaming,11  has  ad- 
mitted a false  or  fictitious  debt  against  the  estate,1*  or  if, 
having  knowledge  that  any  person  has  proved  such  false 
or  fictitious  debt,  he  has  not  disclosed  the  same  to  his  as- 
signee within  one  month  after  such  knowledge.1* 

If  the  bankrupt  be  a merchant  or  trader,  and  has  not 
since  the  passage  of  this  Act  kept  proper  books  of  ac- 
count, whether  his  failure  to  do  so  be  with  or  without  in- 
tention,. such  omission  will  furnish  good  ground  for  an  op- 
position to  his  discharge;  for  the  intent  of  the  law  seems  to 
be  that  the  bankrupt’s  affairs  should  be  plainly,  shown  by 
his  books,  so  that  his  creditors  or  assignee  may,  on  inves- 
tigation, ascertain  his  true  business  position,  and  that  his 
business  transactions  have  been  conducted  in  a fair  and 
honest  manner.14  The  Act  here  seems,  however,  to  be 

9.  Designedly  and  with  intention  of  preferring  a favorite  creditor,  will  furnish 
sufficient  grounds  to  preclude  a discharge,  although  it  may  appear  that  the  creditor 
so  preferred  was  not  inducing  or  knowing  of  such  preference  when  it  was  made. 
Such  knowledge  on  the  part  of  the  creditor  has  been  decided  necessary  if  assignee 
would  invalidate  the  security.  (Quarre.  — Ed.) — In  re  Gay,  2 B.  K.  115. 

10.  Extravagance  will  not  prevent  discharge  unless  it  occur  after  the  filing  of 
the  petition. — In  re  Rogers,  3B.  R.  139. 

An  insolvent  debtor  may  spend  money  for  necessary  family  expenses,  but  must 
not  make  extravagant  expenditures.— in  re  Rosenfeld,  2 B.  R.  49  ; a.  a 1 L T.  B. 
100. 

11.  Discharge  should  bo  refused  by  the  Judge  when  debtor  has  lost  money  in 
gaming  since  the  passage  of  the  Bankrupt  Act,  even  when  no  objections  are  inter- 
posed by  the  creditors  to  granting  of  discharge. — In  re  Wilkinson,  3 B.  It.  74. 

12.  See  U.  8.  Bankrupt  Act  of  1867,  § 29. 

It  is  incumbent  on  the  party  opposing  the  granting  of  a discharge  to  establish 
the  fact  that  no  debt  or  semblance  of  a debt  existed,  and  that  the  bankrupt  and 
ouajti  creditors  were  acting  in  collusion  for  the  purpose  of  defrauding  the  real  cred- 
itors of  the  bankrupt — See  James’  notes  on  the  U.  8.  Bankrupt  Act  P*  131. 

13.  See  U.  8.  Bankrupt  Act  of  1867,  § 29. 

14.  Where  bankrupt  has  ceased  to  be  a trader  and  closed  up  his  business  some- 
time before  adjudication  of  bankruptcy,  so  that  nothing  concerning  tne  trade  re- 
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very  limited  in  its  requirements,  for  it  only  specifies  mer- 
chants and  tradesmen^  whereas  numerous  others  who  are 
liable  to  bankruptcy  are  not  required  to  keep  such  account 
boons. 

mains  outstanding,  failure  to  keep  proper  bookB  will  not  bar  his  discharge. — In  re 
Reach,  3 B.  B.  3. 

Failure  to  keep  a cash  book  by  a bankrupt  merchant  will  prevent  his  discharge. 
— In  re  Beilis  el  ui,  3 B.  It.  124  ; in  re  Littlefield,  3 B.  It.  13. 

It  is  the  duty  of  merchants  and  traders  to  keep  proper  and  correct  books  of 
account  so  as  to  show  the  condition  of  their  affairs.  Unless  this  be  done  Court 
may  refuse  discharge. — In  re  O'Bannon,  2 B.  It.  6. 

Omission  of  bankrupt  to  keep  proper  books  of  account  need  not  be  wilful  to 
prevent  a discharge.  —In  re  Newumu,  2 B.  It.  99  ; in  re  Solomon,  2B.  R 94. 

A bankrupt  tradesman  is  not  entitled  to  a discharge  if  he  has  not  kept  an  in- 
voice book  or  stock  book.—  In  re  White,  2 B.  It.  179  ; s.  c.  4 Pitts.  L.  J.  (N.  S.) 
HO. 

A bankrnpt  sold  out  the  whole  of  his  interest  in  hia  store  in  June,  1867,  and  in 
February,  1863,  filed  a petition  in  bankruptcy.  Between  June  and  the  following 
February’  he  was  out  of  business,  except  that  he  bought  and  sold  apples,  partly  on 
his  own  account  and  partly  on  a joint  enterprise  with  another,  but  kept  no  books 
of  account;  the  court  decided  that  the  omission  to  keep  books  of  account  prevent- 
ed the  granting  of  his  discharge. — In  re  Tyler,  4 B.  Ik  27. 

Where  it  appears  from  the  evidence  that  a bankrupt  tradesman  has  failed  to 
keep  proper  books  of  account,  a discharge  will  not  be  granted  to  him. — In  re  Bound, 
4 B.  K.  164. 

It  is  the  policy  of  the  29th  section  of  the  United  States  Bankrupt  Act  of  1867, 
that  after  its  passage  every  merchant  or  tradesman  should  keep  such  “books  of 
account  ” as,  considering  the  business  and  condition  of  the  debtor  would  enable 
any  competent  person  to  determine  from  his  books,  invoices,  Ac.,  the  real  condition 
of  the  debtor’s  affaire.  It  is  not.  however,  necessary  that  these  books  of  accounts 
be  kept  according  to  the  forms  taught  in  the  schools,  but  if  a cash  account  of  re- 
ceipts and  expenditures  is  not  kept,  no  one  can  determine  the  real  condition  of 
the  debtor’s  affaire.  An  omission  to  keep  proper  books  need  not  be  fraudulent  to 
prevent  bankrupt’s  discharge. — In  re  Solomon,  2 B.  B.  94. 

If  a proper  cash  book  nos  not  been  kept,  such  omission  is  fatal  to  granting  of 
a discharge.  In  re  Gay,  2 B.  B.  114. 

An  accidental  aud  temporary  omission  to  make  entries  in  proper  books  ot 
account  is  scarcely  within  the  law.  Where  books  are  lost  and  not  found  within  a 
reasonable  time,  it  is  the  bankrupt's  duty  to  supply  their  place  with  others,  but  a 
neglect  to  keep  them  on  purpose  for  a reasonable  time,  would  be  a failure  to  keep 
proper  books. — Hammond  v.  Coolidge,  3 B.  It.  71. 

Where  the  receipts  aud  disbursements  of  a firm  are  not  all  entered  in  the  cash 
book,  and  entries  therein  are  unintelligible,  the  books  are  not  properly  kept,  and 
discharge  will  be  refused  bankrupt, — In  re  Murdock  etcU.,  4 B.  it.  17. 

The  failure  of  a bankrupt  to  keep  proper  bookB  of  account  in  a business  that 
was  wound  up  before  his  bankruptcy,  so  that  there  was  nothing  for  the  assignee  to 
do  or  inquire  into,  will  not  bar  the  bankrupt’s  discharge. — in  re  Reach,  3 B.  B.  3. 


a Where  books  of  account  have  been  mutilated,  but  the  accounts  therein  con- 
tained transferred  to  other-books,  such  mutilation  will  not 'bar  a discharge. — In  re 
Nooraan  & Connolly,  3 B.  B.  63. 

b A bankrupt  will  be  refused  his  discharge  where  he  lias  made  an  assignment, 
although  for  the  benefit  of  oil  his  creditors  without  preferences. — in  re  Gold- 
schmidt, 3 B.  U.  41. 

An  assignment  of  a claim  due  to  a debtor,  to  secure  a pre-existing  indebted- 
ness made  when  he  was  insolvent,  and  not  as  a pledge  of  security  made  at  the 
time  the  indebtedness  wits  contracted,  and  not  as  a part  of  the  transaction,  is  ft 
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fraudulent  preference,  and  a good  ground  for  refusing  a discharge.—  In  re  Foster, 

2 B.  R 81. 

The  fair  and  reasonable  construction  of  section  29  of  the  United  States  Bank- 
rupt Act,  is  that  it  xefuses  a discharge  on  the  ground  of  preference  only  when  the 
act  is  brought  within  the  definition  of  section  35  or  of  section  29  itself  Under 
the  latter  it  must-be  proved  that  bankruptcy  was  in  contemplation,  and  under 
the  former,  that  the  creditor  was  a party  to  the  fraud. — Jn  re  Locke,  2 B.  R 123. 

The  failure  of  one  member  of  a firm  to  file  a schedule  of  his  personal  property, 
is  not  a sufficient  ground  for  refusing  the  other  members  of  said  firm  their  discharge. 
— In  re  Scofield,  et  at.  2 B.  R 137. 

A discharge  will  not  be  refused  simply  for  the  reason  that  publication  of  the 
notice  of  the  assignee’s  appointment  was  omitted. — Jn  re  Shachan  3 B R 148. 

If  the  examination  of  the  record  by  the  court  upon  an  application  for  a final 
discharge  discloses  the  fact  that  the  bankrupt  has  done  any  act  which,  under  the 
Btatute,  would  be  a bar  to  the  granting  ot  a certificate,  it  will  refuse  to  make 
the  order  fora  discharge,  although  no  creditors  appear  in  opposition. — in  re  Schoo, 

3 B.  R 52  ; in  re  Wilkinson,  3 B.  B.  74. 

A bankrupt  w'ho  conveys  his  property  to  his  wife  after  his  insolvency  becomes 
known  to  him,  commits  such  a fraud  upon  the  United  States  Bankrupt  Act  of  1867 
as  will  preclude  his  discharge. — in  re  Adams,  3 B.  R.  139. 

A sale  by  a bankrupt  of  his  stock  of  goods  to  his  father-in-law,  without  any 
real  change  of  possession,  is  fraudulent,  and  will  be  sufficient  cause  for  refusing 
his  discharge. — in  re  Hussman,  2 B.  R 140. 

Where  debtors,  knowing  themselves  to  be  insolvent,  pay  certain  of  their  credi- 
tors, it  is  a fraudulent  preference  with  intent,  and  the  discharge  will  be  refused. — 
in  re  Lewis  et  at,  2 B.  R 145 

Payment  to  an  attorney  who  is  to  conduct  the  bankruptcy  proceedings,  pre-snp- 
jjoses  that  the  client  is  advised,  he  can  do  so  and  does  not  intend  a fraud  on  the 
uct,  and  will  not  prevent  a discharge.— In  re  Sidle,  2 B.  R.  77. 

A mortgage  of  the  right  to  redeem  personal  property  which  is  already  subject 
to  a mortgage  for  more  than  its  value,  if  given  within  six  months  before  going  into 
insolvency  to  secure  a pre-existing  debt  by  a person  who  is  not  enabled  to  meet  his 
engagements  in  tne  ordinary  course  of  business,  and  knows  that  he  is  not,  but  has 
the  intention  and  expectation  of  paying  the  first  mortgage  and  all  other  debts  at 
some  future  time,  is  such  a preference  as  will  prevent  a discharge.  — Brainard  ▼. 
Crosby,  6 Allen's  Mass.,  327. 

A discharge  will  not  be  refused  because  the  bankrupt  made  an  assignment 
without  preference  for  the  benefit  of  creditors,  within  six  months  of  his  bank- 
ruptcy, where  he  did  so  to  prevent  a debtor  from  obtaining  a judgment. — In  re 
Pierce  &.  Holbrook,  3 B.  R.  61. 

A magistrate  who  has  received  a deed  of  trust  from  an  insolvent  debtor,  which 
deed  is  fraudulent  in  law  as  to  creditors,  is  incompetent  to  sit  as  a magistrate  in 
the  discharge  of  the  debtor  under  the  insolvent  law  of  Virginia,  and  the  discharge 
i<  obtained  is  not  a discharge  in  due  oourae  of  law. — Slocum  v.  Simms  & Wise.  5 

crunch,  3C3. 
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CHAPTER  X. 

DISCHARGES  CONTINUED. 

A bankrupt  is  not  enjoined  by  this  Act  from  procur- 
ing the  assent  of  a creditor  to  his  discharge,  either 
directly  or  indirectly,  or  of  influencing  the  action  of  any 
creditor  for  that  purpose,  provided  there  be  no  pecuniar}' 
consideration  or  obligation  given  for  such  object;1  for  it  is 
hardly  possible  to  obtain  a consent  to  do  or  refrain  from 
doing  an  act  without  using  some  influence  upon  the 
person  whose  consent  is  sought.  It  is  only  the  employ- 
' ment  of  a pecuniary  consideration  or  obligation  which 
will  prevent  or  invalidate  a discharge.  For  it  is  fre- 
quently the  case  that  a creditor  who  has  determined  not 
to  consent  to  a bankrupt’s  discharge  may  be  induced  to 
give  his  consent  thereto  by  the  use  of  arguments  of 
friends  or  through  a philanthropic  sympathy  towards  the 
bankrupt  or  his  family,  and  surely  motives  and  actions  of 

this  nature  are  not  such  as  this  Act  intends  to  discourage. 

• 

1.  A specification  that  bankrupt  has  procured  the  assent  of  certain  of  his 
creditors  to  his  discharge,  alleging  that  the  influencing  took  place  after  the  filing 
of  the  petition,  and  was  by  a pecuniary  consideration  and  obligation  is  sufficient, 
although  the  amount  of  the  pecuniary  consideration  or  obligation  is  not  stated.— 
In  re  Mawson,  1 B R.  115. 

Creditors  opposed  the  discharge  of  a bankrupt  and  filed  a specification  to  the 
effect  that  he  had  influenced  the  action  of  certain  of  his  creditors  by  procuring 
their  assent  to  his  discharge  since  the  filing  of  his  petition  by  a pecuniary  consid- 
eration and  obligation.  The  testimony  showed  that  the  announcement  by  the 
creditors  to  him,  that  they  would  not  oppose  his  discharge,  was  made  before 
anything  was  said  between  them  and  him  an  to  paying  their  counsel,  and  at  a prior 
interview,  and  was  not  induced  by  any  promise  on  Lis  part  to  pay  the  counsel,  and 
was  entirely  independent  of  any  such  promise.  The  court  decided  that  there  was 
nothing  in  the  evidence  to  impeach  the  honesty  and  fair  dealing  of  the  bankrupt 
in  all  respects,  and  further  that  a discharge  should  be  granted  him. — in  re  Mawson, 
1 B.  R.  153. 

'A.  specification  in  opposition  to  a discharge,  alleging  that  the  bankrupt  or 
some  person  in  his  behalf  nna  procured  the  assent  of  certain  creditors  to  hiB  dis* 
charge,  and  influenced  their  action  by  a pecuniary  consideration,  is  too  vague  to  be 
triable  and  must  be  overruled.— In  re  Freeman,  4 B.  R.  17. 
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Where  a person  in  contemplation  ot  becoming  a 
bankrupt,  that  is  to  say,  in  contemplation  of  or  intending 
to  commit  one  or  more  acts  of  bankruptcy,  makes  any 
pledge,  payment,  transfer,  assignment  or  conveyance  of 
any  part  of  his  property,  directly  or  indirectly,  con- 
ditionally or  absolutely,  for  the  purpose  or  with  the  intent 
of  preferring  any  creditor  or  persons  having  a claim  or 
claims  against  him,  or  who  is  an  endorser  or  may  be 
under  any  liability  for  him,  or  for  the  purpose  of  prevent- 
ing the  money  or  other  property  so  pledged,  given  or 
conveyed,  from  coming  into  the  hands  of  his  assignee,  or 
of  being  distributed  in  accordance  with  the  terms  of  this 
Act,  such  an  one  shall  be  precluded  from  a discharge,4  and 
as  a rule  the  intention  or  contemplation  is  judged  as  well 
by  the  facts  with  which  the  commission  of  such  an  act  is 
surrounded  as  by  the  act  itself.* 

Upon  conviction  of  any  misdemeanor  under  this  Act, 
or  when  fraud  contrary  to  the  intent  of  this  law  has  been 
proved,  the  Court  will,  as  a matter  of  course,  refuse  a dis- 
charge, and  the  bankrupt  will  be  remanded  to  his  insol- 
vent condition  with  no  other  beneficial  result  as  a con- 
sequence of  his  bankruptcy  than  the  enjoyment  of  the 
exemptions  of  his  property  as  provided  by  this  Act,  (and 
of  arrest  from  such  claims  as  are  dischargeable  thereby) 
subject  to  the  enjoyment  thereof  under  the  laws  of  the 
State  in  which  he  lives. 


2.  Giving  of  fraudulent  preferences  contrary  to  the  provisions  of  the  Act  will 
be  good  grounds  for  refusing  a discharge.  — U.  S.  Bankrupt  Act.  section  29. 

Where  a trader  being  and  knowing  himself  to  be  insolvent  made  an  assign-  . 
ment,  creating  no  preference  among  his  creditors,  of  all  his  property  for  their 
benefit,  his  discharge  was  refused.  The  Court  (Blatchford,  J. ) holding  that  the 
bankrupt  made  such  assignment  with  intent  to  delay  and  hinder  creditors,  and  in 
so  contemplating  the  commission  of  an  act  of  bankruptcy,  he  acted  in  contempla- 
tion of  becoming  bankrupt.  In  so  doing  he  also  acted  with  a purpose  to  prevent 
the  distribution  of  his  property  uuder  tho  Bankrupt  Act,  in  seeking  to  provide  for 
its  distribution  under  the  assignment  by  an  assignee  selected  by  himself.  Where 
the  forbidden  intent  and  purpose  exist  in  making  such  an  assignment,  it  is  imma- 
terial what  are  its  terms,  or  how  much  or  little  of  the  assignee’s  property  it  conveys. 

— In  re  Goldschmidt,  3 B.  It,  41. 


Digitized  by  Google 


152 


GAZZAMS  TREATISE  OX 


An  act  of  bankrnntcy  committed  a long  time  before  the  passage  of  the  U.  S. 
Bankrupt  Act  of  186?,  is  no  ground  for  refusing  a discharge.  A bankrupt  may  sell 
property  to  raise  money  for  the  purpose  of  procuring  means  to  defray  his  expenses  in 
contemplated  bankruptcy  proceedings,  provided  he  does  not  sell  at  a sacrifice,  and 
that  sum  so  raised  is  reasonable  in  amount — in  re  Keefer,  4B.  B.  126. 

It  is  not  necessary  to  state  in  specifications  that  the  persons  named  to  whom 
fraudulent  payments  are  stated  to  have  been  made,  were  creditors  of  the  bankrupt. 
The  strictness  of  common  law  pleading  is  not  required  in  creditor's  specifications, 
but  the  bankrupt  is  entitled  to  such  particularity  of  statement  as  will  give  him 
reasonable  notice  of  what  is  expected  to  be  proven  against  him: — in  re  Smith  & 
Bickford,  5B.R.  20. 

3.  Where  an  insolvent  debtor  executed  a bill  of  sale  to  a creditor,  who  had 
obtained  the  levy  of  an  attachment  after  notice  of  the  debtor’s  insolvency,  the  same 
is  a violation  of  the  Bankrupt  Act  as  its  inevitable  effect  is  to  give  a preference. 

Although  insolvency  exists,  vet  if  the  debtor  honestly  believes  he  shall  be  able 
to  go  on  in  nis  business,  and  with  such  a belief  pays  a just  debt  without  a design  to 
give  a preference,  such  payment  is  not  fraudulent,  although  bankruptcy  should  sub- 
sequently ensue.  But  if  the  debtor  is  cognizant  of  his  own  insolvent  condition, 
ana  expects  to  stop  payment  or  gives  security  to  a creditor  for  a just  debt  with  a 
view  to  give  a preference,  such . payment  or  giving  of  security  is  fraudulent  as 
against  creditors,  and  the  debtor’s  discharge  will  be  denied. — In  re  Gregg,  4 B.  R. 
150. 

Circumstances  connected  with  an  act  alleged  to  have  been  fraudulent  are 
taken  into  consideration.  - In  re  Burgess,  3 B.  R.  47. 

The  intent  is  to  be  shown,  either  by  direct  evidence  or  bv  circumstances  sur- 
rounding the  fact  which  has  been  proved. — Morgan,  Root  <t  Co.  v.  Mastic,  2 B.  R. 
163  ; Jones  v.  Howland , el  ai,  8 Met.  377. 

Where  a bankrupt  makes  a general  assignment  of  his  property  for  the  benefit 
of  his  creditors,  and  three  dayB  after  files  a petition  in  bankruptcy,  his  denial  of 
any  intention  at  the  time  of  the  assignment  to  take  advantage  of  the  Bankrupt  Act, 
however  positive,  is  not  in  the  absence  of  any  confirmatory  circumstances,  suffi- 
cient to  repel  the  strong  prwumption  which  arises  from  the  conceded  facts. — In  re 
Bxoadheao,  2 B.  R.  93. 
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CHAPTER  XI. 

SETTING  ASIDE  DISCHARGE. 

To  set  aside  a bankrupt's  discharge,  the  creditor 
must  commence  proceedings  for  that  purpose  within  two 
years  after  it  has  been  granted,1  and  regular  specifications 

1.  Creditors  of  a certificated  bankrupt  are  not  precluded  from  maintaining  a 
suit  against  him,  upon  a demand,  which  was  provable  in  bankruptcy,  if  they 
succeed  in  impeaching  the  discharge,  for  some  fraud  or  wilful  concealment  by  the 
bankrupt  of  his  property  or  right  of  property.  A creditor,  after  the  granting  of 
such  a aischarge,  is  precluded  by  the  bankrupt  law  from  maintaining  a suit  against 
the  bankrupt,  upon  any  claim  which  such  creditor  had  proved,  and  which  had  been 
allowed  to  nim  in  the  court  of  bankruptcy.  If  a creditor,  whose  claim  was  proved 
by  him,  and  was  allowed  in  bankruptcy,  would  avail  himself  of  any  such  fraud  or 
wilful  concealment,  or  of  any  unlawful  preference  of  creditors  by  the  bankrupt,  he 
can  do  it  only  by  objecting  in  the  court  of  .bankruptcy,  to  the  granting  of  a dis- 
charge to  the  bankrupt— Humphreys  v.  Stceel,  31  Me.  192. 

Where  au  amended  answer  set  up  a discharge  in  bankruptcy,  and  objection 
was  made  on  the  ground  that  claimants’  names  had  been  omitted  from  the  bank- 
rupt's schedules  of  creditors,  the  court  held  that  the  discharge  in  bankruptcy 
was  sufficiently  pleaded  and  was  admitted  to  be  genuine  by  replication.  The  mere 
omission  of  the  name  of  a creditor  on  the  schedule  of  the  bankrupt,  is  not  a 
sufficient  ground  for  preventing  or  avoiding  the  discharge  of  the  bankrupt  as  to 
such  creditor,  unless  the  omission  was  wilful  or  fraudulent — In  re  Payne,  4B  B. 

67. 

A discharge  duly  granted  under  the  United  States  Bankrupt  Act  of  1867,  when 
pleaded  in  bar  to  the  further  maintenance  of  an  action  for  prior  indebtedness, 
cannot  be  impeached  in  this  court  for  any  cause  which  would  have  prevented  the 
granting  of  it  under  section  29  of  said  act,  or  been  sufficient  ground  for  annulling 
it  under  section  24.  The  authority  to  set  aside  and  annul  a discharge  in  bonk-  t 
ruptcy  conferred  upon  the  Federal  Court  by  section  34,  is  incompatible  with  the 
exercise  of  the  same  power  by  a State  Court,  and  the  former  is  paramount — Corey 
eLaLv.  Ripley,  4B.R.  163. 

Though  the  bond  of  the  petitioning  creditor  is  given  for  a debt  contracted 
prior  to  the  Act  of  Assembly,  and  with  a view  to  take  out  a commission,  the  court 
would  be  unwilling  on  that  account  alone  to  invalidate  the  certificate  of  conformity, 
(discharge. )— Pleas  a nt$  v.  Meeny  <t  Co,,  1 Dallas,  Pa.  Kep.  388. 

Upon  a motion  to  set  aside  the  discharge  granted  to  a bankrupt,  the  wife 
cannot  be  required  to  testify  as  a witness  against  her  husband.  Creditors  will  not 
be  allowed  to  prove  at  the  trial  acts  of  the  bankrupt  not  set  forth  in  their  specifi- 
cations of  opposition  to  his  discharge.  — 7Vnny  <£  Gregory  ▼.  Collins,  4 B.  R.  156. 

The  provision  in  the  34th  section  of  the  Unitod  states  Bankrupt  Act,  for  a 
certificate  of  discharge  to  the  bankrupt,  aud  limiting  an  application  to  two  years 
from  the  granting  thereof,  does  not  intend  to  preclude  a creditor  from  setting  up  a 
fraudulent  concealment  made  by  the  bankrupt  of  his  property,  against  the  certificate 
in  whatever  court  it  may  be  pleaded.—  Perkins  v.  Gay,  3 B.  R.  189. 
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must  be  filed  with  the  U.  S.  District  Court  in  the  district 
where  such  proceedings  have  been  carried  on,  setting 
forth  the  grounds  for  which  it  is  claimed  the  same  should 
be  set  aside  and  declared  void,  and  the  particular  act  or 
acts  for  which  the  discharge  should  be  set  aside,  must  be 
plainly  and  fully  set  forth  therein.*  The  bankrupt  is  en- 
titled to  notice  of  such  proceedings,  and  is  permitted  to 
rebut  and  disprove  any  such  allegations  and  charges  as  has 
been  elsewhere  stated.* 

An  accidental  or  unintentional  omission  or  act  without 
fraudulent  intent  will  not  be  deemed  sufficient  to  invali- 
date a discharge,1  but  upon  proof  of  any  of  the  acts 
described  in  section  29  of  the  Bankrupt  Law,  as  sufficient 
to  prevent  the  granting  of  a discharge,  the  same,  if 
granted,  would  be  set  aside  and  declared  void  if  proceed- 


A discharge, granted  without  jurisdiction  to  grant  it,  is  not  duly  granted  and 
Is  no  discharge.—  /n  re  Penn,  3 B.  It.  145. 

A certificate  of  discharge  does  not  preclude  the  creditor  from  setting  up  a frau- 
dulent concealment  by  the  bankrujft  of  his  property,  against  hi$  certificate  of 
discharge  in  whatever  court  he  may  plead  it— Perkins  v.  Gai 1 3 B.  R.  189  : 8 c. 
2 0.  L,  N.  279.  ^ 

Upon  a motion  to  set  aside  the  discharge  granted  to  a bankrupt,  the  wife 
cannot  be  required  to  testify  as  a witness  against  her  husband-  Creditors  will  not 
be  allowed  to  prove  at  the  trial  acts  of  the  bankrupt  not  set  forth  in  their  specifi- 
cations of  opposition  to  his  discharge. — Tenny  &■  Gregory  v.  Collins,  4 B.  R.  156. 

This  clause  does  not  apply  properly  to  a creditor  whose  name  does  not 
appear  upon  debtor’s  schedules  nua  who  has  had  no  notice,  and  he  is  not  concluded 
by  such  discharge. — Barnes  v.  Moore,  2 B.  R.  174. 

2.  The  allegations  in  specifications  of  the  ground  of  opposition  to  a discharge 
must  be  distinct,  precise,  and  specific,  that  the  bankrupt  may  be  advised  as  to 
what  facta  he  must  be  prepared  to  meet  and  resist— In  re  Rath  bone,  1 B.  R 50  ; 
tn  re  Burk.  3 B.  R.  77. 

Specifications  charging  bankrupt  with  placing  his  property  in  the  hands  of  his 
wife  should  state  particularly  what  property  ; so  toq  in  regard  to  his  books  and 
papers,  it  should  state  what  books,  papers,  Ac.,  he  had  withheld- — In  re  Hill,  1 
B.  R.  42. 

Nature  and  circumstances  of  alleged  fraud  must  be  specifically  set  forth  in  a 
petition  opposing  bankrupt's  discharge. — In  re  Rathbone,  1 B.  R.  65  ; s.  e.  1 L.  T. 
B.  44. 

3.  See  U.  8.  Bankrupt  Act,  18G7,  sec,  34. 

Allegations  must  be  properly  suppoited  by  sufficient  evidence,  or  objections  to 
the  discharge  will  fail,  and  creditors'  petition  will  be  dismissed  with  costs. — In  re 
Stetson,  3 B.  R.  179. 

4.  Specifications  should  allege  a fraudulent  and  wilful  omission  from  the 
schedules  of  certain  property  and  debts,  or  the  same  will  not  be  deemed  sufficient 
in  an  opposition  to  a bankrupt's  discharge.— In  re  Beardsley,  1 B.  B.  52  : & c.  L 
T.  B.  46. 
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ings  be  commenced  within  the  limited  time.®  But  if  the 
discharge  is  of  two  years’  standing,  no  proceedings  will 
thereafter  be  entertained  to  set  the  same  aside,  unless  it 
can  be  clearly  shown  to  the  satisfaction  of  the  Court  that 
the  opposing  creditor  had  no  opportunity,  through  want  of 
notice  which  was  unduly  withheld  from  him,  to  petition 
during  the  prescribed  time.' 

5.  See  U.  8.  Bankrupt  Act,  1867,  sec.  34. 

"There  can  be  no  neglect  where  there  is  no  opportunity,  and  no  opportunity 
unless  there  is  notice  given  as  required  by  law." 

Although  the  Act  defines  that  if  application  be  made  to  court,  Ac.,  within  a 
certain  number  of  months,  bankrupt's  discharge,  then  already  granted,  may  for 
Buffi  dent  cause  be  set  aside,  it  intends  that  this  limitation  shall  apply  to  those 
only  who  have  had  the  benefit  of  notice  during  the  specified  time.  -Barnes  v. 
Moore,  2B.fi.  174  ; s.  c.  2 A.  L.  T.  92. 


a Where  the  petition  to  vacate  a discharge  merely  sets  forth  that  the  attorney 
for  the  creditor  believes  that  if  the  case  is  tried  on  its  merits  it  can  be  shown  that 
the  bankrupt  has  a large  amount  of  personal  property  which  he  has  not  put  in  his 
schedule  of  assets,  or  passed  over  to  the  assignee  in  the  case,  it  is  too  vague  to 
found  any  action  of  the  court  upon.  The  discharge  would  have  been  granted,  not- 
withstanding so  vague  a specification,  aud,  having  been  granted,  it  cannot  be  im- 

rched  on  a petition  containing  only  so  vague  an  averment. — In  re  Mclntire,  1 B. 
114. 

Where  a certificate  of  discharge  was  duly  grnnted  to  a bankrupt,  and  within 
the  limited  term  of  two  years,  creditors  whose  debts  were  provable  against  the 
bankrupt’s  estate  applied  to  have  his  discharge  annulled  and  set  aside  on  the  grounds 
that  he  had  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  schedules'  of  credi- 
tors and  liabilities,  in  that  having  knowledge  of  the  residence  of  Baid  creditors  and 
his  liability  to  them,  he  did  not  include  in  his  schedules  their  names,  or  make  men- 
tion of  their  claim  ; held,  that  the  court,  finding  the  act  as  charged  proven,  and  that 
the  same  was  a particular  fact  concerning  the  debt,  aud  that  the  creditors  had  no 
knowledge  of  the  commission  of  said  act  until  after  the  granting  of  the  discharge, 
judgment  should  be  granted  in  favor  of  the  creditors,  and  the  discharge  is  there- 
fore set  aside  and  annulled.— Cranitch  £ Qranitch  v.  Charles  K Herrick,  5fi.fi. 
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CHAPTER  XII. 

PENALTIES. 

A debtor  who  shall  be  declared  a bankrupt  under  the 
Bankrupt  Act  shall  be  deemed  guilty  of  a misdemeanor, 
if  after  the  commencement  of  his  bankruptcy  proceedings 
he  shall  secrete  or  conceal  any  property  of  whatsoever 
nature  belonging  to  his  estate,  or  dispose  of  or . mutilate 
any  of  his  books  of  account,  business  or  title  papers,  or 
other  property  with  the  intention  of  preventing  the  same 
coming  into  the  hands  of  his  assignee,  or  do  or  cause  to 
be  done  anything  to  prevent  his  assignee  from  recovering 
the  same,  or  shall  spend  any  portion  of  his  effects  in  gam- 
bling.1 

The  Act  also  defines  as  a misdemeanor  under  its  provi- 
sions, a fraudulent  concealment  from  the  assignee  or  omis- 
sion fVom  a bankrupt’s  schedules  any  of  his  property  or 
effects  whatsoever.* 

Likewise  a failure  to  disclose  to  his  assignee  within  one 
month  after  discovery  of  the  proof  by  a creditor  of  a false 
or  fictitious  debt ; or  an  attempt  by.  a bankrupt  to  account 
for  any  of  his  property  by  fictitious  losses  or  expenses. 
A bankrupt  is  also  declared  to  be  guilty  of  a misdemeanor, 
if  within  three  months  previous  to  the  commencement  of 
proceedings  in  bankruptcy  he  shall  obtain  on  credit  goods 


1.  Although  no  creditors  object  to  the  bankrupts  discharge,  the  court  will 
take  notice  of  the  admissions  of  losses  by  gambling.—  In  re  Wilkinson,  3 B.  It  74. 

2.  By  statute  27  Elizabeth,  an  indictment  would  lie  for  a fraudulent  alienation 
of  real  estate.— Retina  v.  Smith,  6 Cox,  c.  c.  36  (Eng.) 

The  balance  sheet  of  a bankrupt's  accounts,  signed  and  sworn  to  by  him,  can- 
not be  used  as  evidence  on  an  indictment  for  concealing  his  effects,  to  prove  peti- 
tioning creditor’s  debt — iter  v.  Britton,  1 M.  & Rob.  297  (Eng.) 

The  examination  of  a person  under  oath  before  a commissioner  of  bankruptcy 
is  admissible  against  him  on  a charge  of  forgery,  he  having  been  cautioned  and 
allowed  to  elect  what  questions  he  would  answer.— Ifojina  v.  Wheattr,  2 Moo.  C.  C. 
B.  45.  See  James'  Notes  on  U.  S.  Bankrupt  Act,  239,  296. 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


157 


or  chattels  with  intent  to  defraud,  while  pretending  to  be 
carrying  on  business,  and  dealing  in  the  ordinary  course 
of  trade.  ‘‘  Or  shall,  with  intent  to  defraud  his  creditors, 
within  three  months  next  before  the  commencement  of 
proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of, 
otherwise  than  by  bona  fide,  transactions  in  the  ordinary 
way  of  his  trade,  any  of  his  goods  or  chattels  which  have 
been  obtained  on  credit  and  remain  unpaid  for.’” 

Upon  conviction  of  such  misdemeanor  by  any  Court 
of  the  United  States,  he  shall  be  (punished  by  imprison- 
ment for  a term  not  exceeding  three  years,  and  such  im- 
prisonment may  be  with  or  without  hard  labor,  according 
to  the  sentence  of  the  Court. 

And  it  is  further  provided  by  section  46  that  if  any 
person  shall  forge  the  signature  of  a judge,  register  or 
other  officer  of  the  Court,  or  counterfeit  its  seal,  or  know- 
ingly shall  concur  in  the  use  of  such  forgery  or  counter- 
feit, in  authenticating  any  proceeding  or  document,  or  seek 
to  use  the  same  before  an  officer  of  the  Court  with  knowl- 
edge of  its  fraudulent  character,  shall  be  guilty  of  felony, 
and  upon  conviction  suffer  a heavy  fine  and  imprisonment, 
in  the  discretion  of  the  Court,  not  to  exceed  five  years.4 

3.  To  constitute  the  offence  under  this  section,  the  accused  must  obtain  the 
goods  from  some  person  on  credit,-  under  the  false  pretence  of  carrying  on  busi- 
ness  in  the  ordinary  course  of  trade. — U.  8.  v.  Frank , 3 B.  R.  175. 

Where  a bankrupt  was  convicted  of  disposing  of  his  goods  and  chattels  which 
he  had  obtained  on  credit,  other  than  in  the  ordinary  course  of  his  trade,  within 
three  months  of  his  bankruptcy,  the  court  sentenced  him  to  three  months  im- 
prisonment — U.  8.  v.  dark,  4 B.  R.  15. 

In  an  indictment  under  section  44  of  the  Bankrupt  Act,  for  fraudulently  ob- 
taining goods  on  credit,  the  proceedings  in  the  Bankrupt  Court  must  be  so  pleaded 
as  to  show  an  adjudication  of  bankruptcy  upon  a case  in  which  the  court  had 
jurisdiction.  The  description  of  the  goods  should  be  as  definite  as  in  a declara- 
tion of  trover.  The  word  feloniously,  should  be  omitted  in  indictments  under  the 
44th  section,  as  the  offences  made  indictable  are  misdemeanors.  — 17.  8.  v.  Prescott 
etal.,  4 B.  R.  29. 

Where  it  was  shown  that  an  insolvent  had  obtained  goods  on  credit,  three 
months  before  comtuencement  of  proceedings  in  bankruptcy,  with  the  intent  to 
defraud  under  the  false  color  and  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  course  of  trade,  on  a hearing  before  a commissioner  the  insolvent 
was  held  to  bail  in  the  sum  of  $5,000. — U.  8.  v.  Qeary,  4 B.  R.  175. 

4.  For  penalties  for  forgery,  Ac.,  under  tl*e  laws  of  the  several  States,  see 
James’  Notes  on  the  Bankrupt  Act,  300-302. 
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a Where  a forfeitnre  for  concealing  soap  was  incurred  by  a Boap-maker  who 
became  bankrupt,  and  a provisional  assignment  of  his  estate  made,  after  which  the 
soap  was  condemned  and  the  bankrupt  convicted,  and  thereupon  a warrant  issued 
to  levy  the  penalty  on  his  goods  generally,  such  a warrant  was  bad  and  could  not 
justify  a seizure  of  the  soap  in  the  hands  of  the  assignee.  — Austin  v.  Whilehead,  6 
T.  R.  436.  (Eng. ) 

The  assignees  or  creditors  of  a bankrupt  who  obtained  a certificate  under  12 
and  13  Viet.,  c.  106,  s.  257,  might  lawfully,  notwithstanding  the  repeal  of  that  sec- 
tion, arrest  the  bankrupt  under  the  powers  of  that  certificate,  as  the  repealing  sec- 
tion, 24  A 25  Viet,  c.  134,  s.  230  both  imposed  a penalty  upon  the  bankrupt  and 
conferred  a right  upon  the  assignees  or  creditors. — Robinson  v.  Graham,  36  L.  J. 

Q.  B.  203;  15  W.  R.  900  ; 16  L.  T.  N.  8.  380 ; a c.  nom.  Graham  v.  Robirwon,  2 L. 

R.  Q.  B.  387. 

A penalty  for  not  paying  excise  duties  incurred  before  an  act  of  bankruptcy, 
but  not  substantiated  by  conviction  till  after,  continues  a lien  upon  the  estate  in 
the  hands  of  the  assignees,  and  may  be  distrained  for. — Stacey  v.  liaise , 2 Dougl. 
411  ; 8.  P.  Rex  v.  Fbvoler,  2 Dougl.  416,  n.  (Eng.) 

A commitment  under  4 and  5 Wil).  4,  c.  76,  ss.  78  and  79,  for  recovery  of  the 
penalty  imposed  by  43  Eliz.,  c.  2,  a 7,  for  disobeying  an  order  of  justices  to  main- 
tain a relative,  was  in  the  nature  of  criminal  process,  and  therefore  a bankrupt  in 
custody  under  it  was  not  entitled  to  protection  under  12  and  13  Viet,  c.  106,  s. 
112. — Bancroft  v.  Mitchell,  8 B.  & S.  558  ; 36  L.  J.  Q.  B.  257  ; 2 L.  R.  Q.  B.  549  : 
16  L.  T.  N.  8.  558  ; 15  W.  R 1132. 

A debtor  was  convicted  under  25  and  26  Viet,  c.  68,  s.  6,  for  violations  of 
copyrights  in  engravings,  and  sentenced  to  a fine,  and  in  default  was  imprisoned. 
After  the  conviction  he  executed  a deed  of  composition  with  his  creditors,  which 
was  duly  registered.  He  then  applied  for  discharge  from  prison  ; held,  that  the 
process  under  which  he  was  arrested  was  of  a criminal  nature  and  not  for  a debt 
and  that  he  was  not  entitled  to  his  discharge. — Ex  parte  Graves,  16  W.  R.  993  ; 19 
L.  T.  N.  8.  241  ; 3 L.  R.  Ch.  642. 

A married  woman  having  been  adjudicated  a bankrupt  upon  her  own  petition, 
in  which  she  described  herself  as  a widow,  was  afterwards  convicted  under  24  and 
25  Viet,  c.  134,  s.  221,  of  having  embezzeled  her  property ; held,  that  the  convic- 
tion was  wrong  as  the  property  was  her  husband’s.  — Reg  v.  Robinson,  1 L.  R.  C.  Ok 
80  ; 16  L.  T.  N.  8.  605  ; 15  W.  R.  966  ; 10  Cox,  C.  C.  467  ; 36  L.  J.  M.  C.  78. 

Where  there  is  a money  penalty  for  some  offence  of  a criminal  nature,  other 
than  the  mere  non-payment  of  money,  the  order  of  discharge  does  not  free  the 
bankrupt  from  the  liability  he  has  incurred,  nor  discharge  him  from  process  or  im- 
prisonment in  default  of  payment  —Bancroft  v.  Mitchell,  2 L.  K.  2,  Q.  B.  549  ; ex 
parte  Graves,  8 R.  L.,  3 Ch.  App.  642. 

Where  any  court  having  jurisdiction  in  bankruptcy  under  this  act  commits 
any  person  to  prison,  the  commitment  may  be  to  such  convenient  prison  as  the  court 
thinks  expedient,  and  if  the  jailor  of  any  prison  refuses  to  receive  any  prisoner  so 
committed,  he  shall  be  liable  for  every  such  refusal  to  a penalty  not  exceeding  £100. 
—English  Bankrupt  Act,  1869,  a 77. 
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CHAPTER  XIII. 

SERVICE  OF  PAPERS. 

The  bankrupt  law  contemplates  that  service  of  peti- 
tions, orders  to  show  cause,  injunctions,  &c.,  shall  be  made 
by  personal  service  if  the  alleged  bankrupt  can  be  found 
within  the  district,  or  if  not  found  by  leaving  copies  of 
the  same  at  his  last  usual  place  of  abode  within  the  dis- 
trict, if  he  resides  or  does  business  therein,  or  by  publica- 
tion when  so  ordered  by  court.1  After  the  appearance  of 
an  attorney  has  been  filed,  service  may  be  made  on  him  of 
all  continuing  process,  although  new  orders  should  be 
• served  on  the  debtor  and  copies  handed  to  his  attorney* 

1 A copy  of  the  petition  and  of  the  order  to  show  cause  shall  be  served  on  a 
debtor  by  delivering  the  some  to  him  personally,  or  leaving  the  same  at  his  last  or 
usual  place  of  abode. — O.  S.  Bankrupt  Act,  1867,  section  40. 

If  such  debtor  cannot  be  found  or  his  place  of  residence  ascertained,  service 
shall  be  made  by  publication  in  such  manner  as  the  judge  may  direct — Section  40, 
XJ.  S.  Bankrupt  Act,  1867. 

Where  the  alleged  bankrupt  cannot  be  found,  the  court  may  direct  service  of 
the  order  to  show  cause  by  leaving  the  same  at  his  last  place  of  abode  within  the 
district,  and  if  that  be  not  known,  may  order  service  by  publication. — in  re  Wash- 
ington Marine  Insurance  Company,  2 Bt  292. 

2 Services  rendered  by  counsel  in  proceedings  to  obtain  an  adjudication  of  bank- 
ruptcy, will  not  in  general  be  allowed  out  of  the  bankrupt’s  estate. — in  re  N.  Y. 
Mail  Steamship  Co.,  2 B.  R.  137. 

A non-trader,  much  indebted,  left  the  realm,  and  an  order  had  been  made 
under  the  English  Bankruptcy  Act  of  . 1861,  s.  70,  for  service  of  a petition  for  adju- 
dication on  him  abroad.  His  solicitor,  with  whom  he  was  in  communication,  was 
present  when  the  order  was  made,  but  gave  no  information,  and  declined  to  accept 
service.  The  petitioner  sent  a clerk  abroad  who  was  unable  to  find  and  serve  the 
debtor.  Servieo  of  the  petition  was  then  ordered  to  be  made  on  the  solicitor,  and 
the  debtor  was  thereupon  adjudged  bankrupt ; held,  that  under  the  circumstances 
the  adjudication  was  good. — in  re  Calthrop,  3 L.  K.  Ch.  252  ; 37  L.  J.,  Bank.  17  ; 18 
L.  T.  N.  S.  16  : 16  W.  B.  446.  (Eng.) 

Where  notice  of  the  petition  had  been  served  on  the  creditor's  attorney,  the 
creditor  being  the  plaintiff  and  residing  out  of  the  State,  the  service  was  held  suffi- 
cient. — Bales  v.  Williams , Coleman’s  Cases,  64  ; in  re  Joseph  Williams,  Coleman  & 
Caine’s  Cases,  114. 
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Where  the  alleged  bankrupt  resides  or  does  business  with- 
out the  district,  and  has  no  place  of  abode  or  of  business 
within  the  district,  service  cannot  be  made  by  proving 
such  absence,  and  an  order  of  adjudication  based  on  such 
service  would  be  invalid.'  In  the  affidavit  of  the  person 
making  the  service,  it  is  generally  better  to  state  that  the 
party  making  the  service  is  not  interested  in  the  proceed- 
ings. 


3 The  40th  section  of  the  Bankrupt  Aot  does  not  intend  that  if  the  debtor  can- 
not be  found  within  the  district  where  the  proceedings  haTe  been  commenced  or 
are  pending,  that  the  marshal,  as  messenger,  even  cognizant  of  the  debtor's  where- 
abouts without  the  district,  shall  make  proof  of  such  absence  in  order  to  effect  ser- 
vice . Such  service  would  be  invalid.—  In  re  Alabama  & Chattanooga  B.  R.  Co.,  5 
B.  R.  97. 
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CHAPTER  I. 

CREDITORS. 

As  the  principal  object  of  the  bankrupt  law  is  a just 
and  equitable  distribution  of  the  bankrupt’s  property 
amongst  his  creditors,  and  its  intention  is  to  be  inferred 
from  the  general  context  of  the  Act  as  well  as  from  the 
consideration  of  its  several  sections  more  especially  per- 
taining to  creditors  and  their  proof  of  claims,  it  will  be 
necessary  to  treat  of  this  branch  of  the  subject  in  a some- 
what different  and  more  general  manner  than  that  hereto- 
fore followed  in  the  preceeding  part  of  this  work.1 

Business  men,  who  in  their  commercial  pursuits  are 
obliged  to  give  large  and  sometimes  extended  credits  to 
their  customers,  and  others  who  in  the  ordinary  course  of 
their  business  find  it  to  their  advantage  either  to  become 
creditors  on  open  account  or  by  dealing  in  commercial 
paper  or  business  notes  and  drafts,  bills  of  exchange  and 

1.  Insolvent  debtors  should  at  once  avail  themselves  of  the  benefit  of  the  bank, 
rapt  law,  affording  to  each  of  their  creditors  a just  and  eqnal  proportion  of  their 
estate ; and  any  preferences  given  by  them  after  thev  are  in  this  condition,  subjects 
them  to  the  provisions  of  the  act  which  authorise  their  creditors  to  force  them  into 
bankruptcy. ---In  re  Gay,  3 B.  R.  115. 

The  policy  and  pnrpoee  of  bankrupt  laws  are  to  compel  an  eqnal  distribution 
of  the  assets  of  the  bankrupt  among  all  his  creditors.  Therefore,  one  creditor 
aware  of  his  debtor's  insolvency,  cannot  by  collusion  with  him,  or  by  a race  of  dili- 
gence, obtain  a preference  to  the  injury  of  other  creditors.  Such  conduct  is  a fraud 
upon  the  act  which  is  intended  to  secure  an  eqnal  pro  rata  division  of  his  assets. — 
In  re  Kingsbury,  et  aL  3 B.  R.  84. 

11 
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the  like,’  and  banks  and  other  corporations  whose  exten- 
sive operations  or  peculiar  business  character  requires  the 
transaction  of  their  business  affairs  by  commercial  paper 
or  by  credits  on  what  is  termed  an  open  or  running  ac- 
count, are  all  peculiarly  interested  in  the  provisions  of  the 
bankrupt  act,  which  define  their  relative  position  towards 
the  bankrupt  and  to  his  other  creditors.  It  frequently 
happens  that  such  creditors  continue  a course  of  dealing 
with  their  customers  through  a long  period,  the  com- 
mencement of  which  was  fully  justified  by  the  customer’s 
solvent  condition,  but  which  in  the  course  of  time  has 
become  insecure  and  of  a character,  to  say  the  least,  hazard- 
ous, owing  to  the  complications  growing  out  of  the  custo- 
mer’s dealings  with  others,  his  regular  and  unavoidable 
business  losses,  or  unwarranted  speculations,  of  the  real 
nature  of  which  such  creditors  are  entirely  ignorant,  and 
of  the  dangerous  and  disastrous  consequences  which 
may  follow  the  same,  they  have  been  but  imperfectly  ad- 
vised. It  has  therefore  become  the  interest,  and  con- 
sequently the  duty,  since  the  passage  of  the  Bankrupt  Law, 
of  all  business  houses  giving  extended  credits,  to  take 
other  precautions  than  those  heretofore  deemed  sufficient 
to  secure  *themselves  against  loss,"  either  by  fraud  or  as  a 
consequence  of  the  debtor’s  bankruptcy  under  the  provi- 
sions and  rulings  of  this  Act. 

After  a debt  has  once  been  contracted  creditors  have 
now  no  right  to  attempt  to  secure  the  payment  of  the  same 


2.  Notes  which  are  on  a footing  with  inland  bills  of  exchange,  are  commercial 
paper  within  the  meaning  of  the  Act — Ueinsheimer  v.  Shea  & Boyle,  3 B.  R.  46. 

A note  given  for  borrowed  money  payable  one  day  after  date,  and  a doe  bill  for 
same  consideration,  maker  being  a corporation,  are  not  within  the  meaning  of  the 
Act,  commercial  paper. — In  re  The  McDermott  Patent  Bolt  Manufacturing  Company, 
3 B.  R.  33. 

The  terra  Commercial  paper  is  used  by  the  Bankrupt  Act  to  designate  bills  of 
exchange,  promissory  notes  and  negotiable  bank  checks,  and  paper  governed  by 
those  rules  which  have  their  origin  and  are  established  by  the  customs  of  merchants 
in  their  commercial  transactions  known  as  “the  law  merchant  "—In  reNickodemua, 
3 B.  It.  55  ; in  re  Hollis  in  re  Kenney,  3 B.  R.  82. 
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in  preference  of  other  creditors,0  and  securities  obtained 
either  by  pledge,  payment,  mortgage  or  otherwise,1’ which 
their  former  business  experience  taught  them  to  consider 
sufficient,  will  be  set  aside  and  annulled  by  this  Act  if  in 
any  wise  in  fraud  of  the  same  or  contrary  to  its  true 
intent.4 

Although  the  law  has  wisely  provided  that  business 
dealings  shall  not  be  entirely  unsettled  if  a reasonable 
time  has  elapsed  since  the  taking  of  such  securities, 
nevertheless  there  is  a continual  danger  to  creditors  from 
the  time  they  obtain  any  such  preference  until  the  same 
has  become  valid, 'and  what  may  be  termed  ripe  or  a fully 
matured  security  under  this  Act,  and  not  liable  to  be  set 
aside  by  the  bankruptcy  of  the  debtor.5 


3.  Where  creditor  loans  money  to  one  already  indebted  to  him,  knowing  at  the 
time  that  his  debtor's  affairs  are  in  a precarious  condition,  and  insists  upon  a mort- 
gage to  secure  money  loaned  and  former  indebtedness,  such  mortgage  is  void  in 
bankruptcy. — Tuttle  v.  Truaz,  1 B.  R.  169. 

Security  given  to  a creditor  by  mortgage,  though  out  of  the  usual  course  of 
business,  will  \>e  valid  if  the  creditor  was  ignorant  at  the  time  such  security  was 
given  of  his  debtor’s  insolvency.— In  re  Lee  et  aL  3 B.  R.  63. 

Creditor  taking  mortgage  on  real  and  persoual  estate,  well  aware  at  the  time 
that  debtor  has  no  money  to  pay  the  debt,  long  overdue,  must  be  presumed  to  have 
knowledge  of  the  insolvency,  and  is  guilty  of  taking  a preference  in  fraud  of  the 
Act,  and  the  security  so  obtained  is  void. — In  re  Graham  et  aL  3 B.  It.  93  ; s.  c.  2 
Chic.  L News,  73. 

A sale  by  an  insolvent  of  all  his  property  to  a creditor  who  is  aware  of  the  in- 
solvency, will  be  declared  void,  and  the  assignee  may  recover  in  trover  the  value  of 
the  personal  property. — In  re  Foster  et  al.  2 B.  R.  131 ; s.  c.  1 Chic.  Jj.  News,  137; 
s.  c.  2 L.  T.  B.  8. 


4.  A debtor  notoriously  insolvent  made  seven  chattel  mortgages  of  his  entire 
stock  of  goods,  Held , that  the  assignee  mi^ht  recover  of  the  preferred  creditors  the 
property  they  received,  or  its  value  os  being  in  fraud  of  the  Act — In  re  Princeton, 
IB.  R.  178. 

Whenever  a creditor  is  in  possession  of  such  facts  and  circumstances  in  refer- 
ence to  his  debtor’s  standing  as  arouses  suspicion  with  regard  to  his  debtor’s  sol- 
vency, such  creditor  will  not  be  allowed  to  snut  his  eyes  to  those  facts  and  circum- 
stances, and  any  security  or  transfer  of  property  will  be  void  for  the  reason  that  it 
is  a fraud  upon  the  provisions  of  the  Bankrupt  Act — In  re  Driggs,  et  aL  3 B.  R. 
149. 

Giving  of  promissory  note  to  a creditor  for  balance  due,  with  warrant  of  Attor- 
ney to  confess  judgment  by  insolvent  trader,  constitutes  a preference  of  creditors  in 
fraud  of  the  Act  — In  re  Maughey,  et  al.  2 B.  R.  129. 

6.  Amendments  to  creditor's  petition  covering  alleged  acts  of  bankruptcy  which 
occurred  more  than  six  months  previous  to  filing  petition  for  adjudication  of  bank- 
rupt will  not  be  allowed. — In  re  Reed,  et  aL  IB.  It.  137. 

As  a payment  of  a just  debt,  although  a preference,  is  valid  at  common  law  and 
in  eouity,  the  same  can  be  defeated  in  bankruptcy  only  under  certain  circumstances, 
as  wnere  preference  occurred  within  six  months  prior  to  bankruptcy  proceedings 
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Creditors,  therefore,  must  not  only  be  vigilant  in  ob- 
taining good  security  for  credits  which  are  being  given  to 
one  who  is  insolvent  or  in  danger  of  bankruptcy,®  but 
where  they  attempt  to  obtain  security  for  indebtedness 
already  accrued,  they  must  carefully  consider  the  chances 
of  having  it  set  aside,4 as  the  same  must  comply  as  well 
with  the  provisions  of  the  State  laws  as  with  those  of  the 
Bankrupt  Act. 

Creditors  are  not,  however,  left  without  a remedy  by  the 
Bankrupt  Act  against  a failing  debtor,  for  a creditor  may  file 
an  involuntary  petition  to  have  his  debtor  deolared  a bank- 
rupt, if  his  claims  against  such  debtor  amount  to  two  hun- 
dred and  fifty  dollars, ‘although  the  debt  on  which  the  petition 
is  based  is  not  yet  due;  for  the  present  Bankrupt  Act  does 
not  intend  that  the  creditor  who  has  agreed  to  wait  upon 
his  debtor  for  payment,  shall  be  placed  in  any  worse 
condition  as  regards  such  credit  than  those  who  have  not 
shown  leniency  by  giving  time.  As  debts  not  yet  due 
may  be  proved  after  bankruptcy,  so  they  afford  sufficient 
ground  on  which  to  base  bankruptcy  proceedings  where 


and  in  contemplation  of  bankruptcy.  One  only  of  two  partners  of  firm  giving  pre- 
ference being  a bankrupt,  does  not  make  the  firm’s  preference  an  act  of  bankrupicy. 
— Si  parte  The  Rockford,  Rock  Island  & St  Louis  It  It  v.  McKay  A Aldus,  3 B, 
R.  12. 

Under  the  Bankrupt  Law  the  courts  are  bound  to  recognize  and  enforce  all 
valid  liens,  and  assignee  only  taken  estate  of  bankrupt  subject  to  such  liena  What 
are  valid  and  subsisting  liens  on  estate  passing  t<5  the  assignee  is  a proper  subject  of 
inquiry  of  bankruptcy  courts. — In  re  Scott,  3 B.  R.  181. 

Although  a conveyance  is  of  more  than  six  months’  standing,  the  same  will  be 
set  aside  if  the  party  to  whom  the  transfer  was  mado  was  a party  to  the  fraudulent 
intent,  or  received  the  transfer  without  valuable  consideration. —In  re  Bradshaw  et  al. 
1 B.  R.  146. 

A 6ona  fide  assignment,  made  twelve  months  prior  to  filing  of  bankruptcy  peti- 
tion is  good  as  against  the  assignee  in  bankruptcy.—  In  re  Arledge,  1 B.  R.  19& 

6.  A trader  may  be  said  to  be  insolvent  when  he  is  not  in  a condition  to  pay 
his  debts  in  the  ordinary  course,  as  persons  carrying  on  trade  usually  do.— In  re 
Gay,  2 B.  R.  114. 

A man  who  is  nnable  to  pay  his  debts  out  of  his  own  means,  or  whose  debts 
cannot  be  collected  out  of  sucn  means  by  legal  process,  is  insolvent,  although  it 
may  be  morally  certain  that  by  extension  of  time  from  his  creditors,  he  may  ulti- 
mately be  able  to  satisfy  them  in  full— In  re  Randall  & Sunderland,  3 B.  R.  4. 

A confession  of  judgment  made  when  insolvent,  but  omitted  in  recital  of  acts 
of  bankruptcy  in  creditor's  petition,  may  be  alleged  nunc  pro  tunc.— In  re  Craft, 
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the  debtor  has  been  guilty  of  any  of.  the  acts  which  the 
law  describes  as  acts  of  bankruptcy.6 7 

But  as  regards  the  larger  proportion  of  debts  which 
business  persons  allow  their  customers  to  contract,  and 
for  which  no  security  is  usually  taken  at  the  time  of  giving 
the  credit,  the  creditor  must  not  only  be  prompt  but  ener- 
getic in  securing  his  rights,  for  although  this  law  purports 
to  make  an  equal  distribution  of  the  assets  of  the  bank- 
rupt, the  vigilant  creditor  only  who  proves  his  debt  and 
guards  the  same  receives  his  dues,  or  rather  the  small 
proportion  of  what  his  dues  usually  realise. 

7.  It  is  not  requisite  that  & debt  be  due  and  payable  in  order  that  the  petition- 
ing creditor  ehall  barn  his  proceedings  on  it.  It  will  be  sufficient  to  sustain  a peti- 
tion as  a claim  provable  in  bankruptcy. 

A petition,  alleging  that  the  bankrupt  owes  the  creditor  a debt  exceeding  $300, 
will  be  sustained,  although  it  should  afterwards  appear  that  the  claim  or  debt  Was 

not  due  to  the  creditor  at  the  time  of  filing  the  petition  in  bankruptcy In  re 

Smith.  4 B.  It-  12. 

A mortgage  given  for  the  purpose  and  with  the  manifest  design  of  so  encum- 
bering his  available  means  that  his  creditors  would  be  delayed  and  hindered  in  the 
collection  of  their  demands,  is  an  act  of  bankruptcy.— In  re  Cowles,  1 II.  R.  42. 

Upon  the  doctrine  laid  down  in  the  English  cases,  that  a trader  admitting  in- 
solvency by  hia  acta  is  conclusively  presnmed  to  contemplate  Insolvency,  there  ia 
no  doubt  that  a mortgage  to  a relative  tending  to  delay  the  general  creditors, 
being  a voluntary  act  of  both  parties,  is  an  act  of  bankruptcy. — In  re  Waite  A 
Crocker,  1 B.  R.  84. 


a Where  creditors  have  filed  a petition  for  the  adjudication  of  a debtor,  and 
he  subsequently  files  a voluntary  petition,  the  proceedings  on  debtor's  petition  will 
be  stayed  to  await  determination  of  creditor's  petition. — In  re  Btewart,  3 B.  R.  28. 

A member  of  a firm  will  be  allowed  to  set  up  as  a defence  to  a creditor’s  peti- 
tion, that  he  is  endeavoring  to  obtain  an  extension  of  time  from  his  creditors ; 
hence  a creditor  who  refuses  to  give  his  cousent  to  such  extension  will  not  be 
allowed  to  defeat  debtor's  Donest  efforts  to  continue  in  business,  especially  where 
there  is  reasonable  ground  for  believing  that  with  indulgence  he  will  pay  his  credi- 
tors in  fulL— In  re  Doan  d aL,  2 B.  R.  182. 

The  necessary  effect  of  a conveyance  to  creditors,  In  satisfaction  either  in 
whole  or  in  part  of  a pre-existing  debt,  by  one  who  knows  that  he  is  insolvent, 
is  a preference  in  fraud  of  the  United  States  Bankrupt  Act  of  1867,  and  he  must 
be  held  to  have  intended  this  as  a necessary  result  of  his  action.— In  re  Martin,  4 
B.  R.  168. 

A creditor  whose  bill  of  exchange  hns  been  accepted  by  the  debtor,  and  which 
the  creditor  has  taken  up  after  an  act  of  bankruptcy  has  been  committed  by  the 
acceptor,  but  before  adjudication,  has  a debt  sufficient  on  which  to  base  a petition 
for  adjudication  against  the  acceptor. — In  re  Cyrus,  L.  R.  5 Ch.  17C  (Eng.) 

Ibe  United  States  District  Court  in  bankruptcy  will  not  take  notice  of  the 
petition  of  the  only  creditor  whose  debt  is  secured  ou  real  estate  ; he  must  Beek 
the  State  Court  for  the  collection  of  his  debt—  In  re  Johann,  4 B.  It.  143. 

6 A chattel  mortgage  given  by  a debtor  before  becoming  insolvent,  and  not  in 

contemplation  of  bankruptcy,  although  made  with  intent  to  prefer  a creditor,  is 
not  within  any  of  the  inhibitions  of  the  39th  section  of  the  United  States  Bank- 
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rapt  Act  of  1867,  and  is  not  therefore  an  act  of  bankruptcy. — In  re  Dunham  and 
Orr,  2 B.  R.  9. 

An  assignee  cannot  make  up  ont  of  the  general  funds  of  the  bankrupt’s  estate, 
any  difference  between  the  net  proceeds  of  the  sale  of  the  mortgaged  property, 
and  the  amount  stated  by  the  mortgage  to  be  due  to  the  mortgagee  creditor.—  In  re 
Purcell  A Robinson,  2 B.  R.  10. 

Where  a mortgagee  omitted  to  disclose  the  fact  that  the  amount  due  was  much 
less  than  the  sum  stated,  this  fact  was  held  to  be  prima  facie  evidence  of  fraud, 
and  where  there  were  other  appearances  of  fraud  in  the  conduct  of  the  parties  in 
relation  to  the  mortgaged  proj>ertv,  creditors  were  held  to  be  justified  in  their  pro- 
ceedings against  the  bankrupt. — In  re  Dumont,  4 B.  R.  4. 

A mortgage  or  other  conveyance  made  as  security  for  a debt,  evidenced  by  a 
note  or  bond,  will  be  upheld  as  a security  for  the  same  continuing  debt,  though  the 
evidence  of  it  be  changed  by  renewal  or  otherwise. — In  re  Wynne,  4 B.  R.  5. 

A.,  after  having  received  information  of  the  insolvency  of  his  debtor,  accepted 
a chattel  mortgage  on  his  stock,  subject  to  a prior  mortgage  and  possession  of  the 
latter  mortgagee.  Debtor  having  been  declared  a bank  nipt,  the  court  decided 
that  A’s  mortgage  was  fraudulent  and  could  not  be  paid  out  of  the  sale  of  the  goods 
it  purported  to  convey.— In  re  Palmer,  3 B.  R.  74.  * 

A debtor  gave  a chattel  mortgage  upon  the  fixtures  and  tools  in  his  factory 
to  a creditor  which  mortgage  recited  that  said  creditor  had  indorsed  notes  for  him 
on  a promise  of  security.  The  condition  was  that  the  bankrupt,  his  executors, 
administrators  and  assigns  should,  at  or  before  the  expiration  of  nine  months 
from  the  date  of  the  mortgage,  pay  certain  promissory  notes  and  save  the  creditor 
harmless  from  payment  of  the  same.  One  note  was  then  described  and  the  condition 
proceeded ; * * and  any  and  all  notes  given  and  endorsed  by  said  creditor  for  the  accom- 
modation of  the  said  bankrupt  during  the  pendency  of  this  deed.”  . The  note  des- 
cribed in  the  deed,  and  all  other  notes  given  or  indorsed  within  niue  months  after 
the  date  of  the  deed,  were  paid,  but  the  parties  continued  in  their  coarse  of 
dealing,  and  there  were  outstanding  at  the  time  of  the  bankruptcy  of  the  debtor,  notes 
of  like  description  to  a greater  amount  than  the  value  of  tne  mortgaged  chattels  ; 
the  court  decided  that  the  mortgage  deed  secured  the  notes  made  and  indorsed 
after  nine  months  from  its  date,  and  that  the  notes  outstanding  at  the  time  of  bank- 
ruptcy were  thereby  secured. — In  re  Griffiths,  3 B.  R.  179. 

The  District  Coart  in  Bankruptcy  may  authorize  the  assignee  to  sell  mortgaged 
property  discharged  of  the  incumbrances,  and  the  mortgagees  will  then  have  their 
liens  transferred  to  the  proceeds  of  sale.  The  power  of  this  court  to  order  such 
a sale  does  not  depend  on  section  25  of  the  United  States  Bankrupt  Act  of  1867, 
and  is  not  limited  to  the  provision  of  that  section,  but  may  be  exercised,  notwith- 
standing the  mortgagee  asserts  a right  of  immediate  possession  of  the  goods,  and 
intends  to  bring  or  does  bring  an  actiop  for  the  recovery  of  possession.  Such  a 
sale,  however,  oupht  not  to  be  ordered  when  the  substantial  rights  of  the  mortga- 
gee are  to  be  thereby  injuriously  affected.  It  was  the  intention  of  Congress  to 
confer  on  the  United  States  District  Court  power  to  dispose  of  the  incumbered 
property  of  the  bankrupt  in  any  manner  it  might,  in  its  discretion,  deem  best 
tor  the  interest  of  all  concerned,  and  the  purchasers  will,  ordinarily,  take  the 
property,  when  sold,  free  from  all  incumbrances,  the  lien  being  transferred  from 
the  property  to  the  fund. — In  re  Salmons,  2B.Il  19. 

A chattel  mortgage  given  to  secure  the  payment  of  borrowed  money,  even 
though  part  of  tho  consideration  was  for  money  loaned  sometime  previous  to  the 
giving  of  the  mortgage,  will  be  declared  valid  where  no  suspicion  of  complicity  or 
knowledge  of  insolvency  of  debtor  rests  upon  mortgagee.— in  re  Rosenberg,  3 B. 
R.  33. 

The  conveyance  of  the  whole  of  the  debtor's  property  to  one  creditor  to  secure 
a pre-existing  debt,  is  fraudulent  and  void,  and  tho  party  must  be  presumed  to 
have  known  the  natural  consequences  of  his  own  act,  aud  the  intent  to  prefer  may 
be  inferred  from  the  fact  of  preference.  — In  re  Rison,  4 B.  R.  114. 

A lien  creditor  must  produce  evidence  satisfactory  to  the  Register  in  support 
of  his  asserted  lien  against  the  estate  of  the  bankrupt,  or  answer  the  questions  of 
the  assignee  in  relation  thereto.  A creditor  may  refuse  to  be  examined  in  relation 
to  a question  of  usury  upon  the  debt  for  which  the  judgment  was  rendered.—  Hurt 
A Calloway  v.  Harding , 4 B.  R.  10. 
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A creditor  having  a pledge  for  his  debt  cannot  bo  required  to  surrender  it  until 
hia  liability  or  debt  is  discharged. — In  re  Buse,  3 B.  R.  52. 

c A creditor  who  secures  money  loaned  to  an  insolvent  debtor  by  a chattel 
mortgage  on  debtor’s  goods,  forfeits  his  right  to  any  dividend  out  of  debtor’s 
estate,  should  he  be  declared  a bankrupt  within  the  time  necessary  by  the  bankrupt 
law  to  make  a preference  valid. — In  re  Column,  2 B.  R.  172. 

If  an  agreement  for  the  purchase  and  sale  of  real  estate  has  been  made  in  good 
faith  and  the  purchase  money  paid,  but  the  giving  of  the  deed  postponed  merely  for 
the  convenience  of  the  parties,  the  subsequent  insolvency  of  the  vendor  will  not  pre- 
vent him  from  conveying  a good  title  to  the  purchaser  by  a deed  executed  before 
the  institution  of  proceedings  in  insolvency,  although  the  agent  of  the  latter  who 
received  the  deed  nad  reason  to  believe  that  the  vendor  was  then  insolvent. — Nick- 
erson v.  Baker , 5th  Allen's  Moss.  142. 

d In  an  action  by  the  assignee  of  an  insolvent  corporation  to  recover  the  value 
of  goods  transferred  by  it  to  a pre-existing  creditor  in  violation  of  law,  the  defen- 
dant cannot  be  allowed  to  call  a witness  to  testify  that  alter  the  failure  of  the  cor- 
poration he  first  learned  of  the  existence  of  certain  large  debts  due  from  it,  and 
then  informed  the  defendant  thereof,  and  that  the  defendant  had  no  previous 
knowledge  of  the  same,  nor  can  he  prove  his  own  acts  or  declarations  at  that  time 
for  the  purpose  of  showing  that  he  then  for  the  find  time,  learned  of  such  indebt- 
edness. If.  after  such  transfer,  it  is  mutually  agreed  that  the  corporation  may  take 
such  portion  of  the  articles  transferred,  as  any  of  its  customers  may  prefer,  in  ex- 
change for  others  to  be  taken  by  the  creditor  as  he  may  wish  for  them,  and  in  pur- 
suance of  this  agreement,  certain  articles  are  afterwards  exchanged,  these  facts  will 
not  prevent  a recovery  by  the  assignee  for  the  goods  originally  transferred  to  the 
creditors  and  afterwards  thus  returned.— IlazeUon  v.  Alien,  3d  Allen,  114. 

An  assignee  of  an  insolvent  debtor  whose  books  contain  accounts  showing 
that  a large  amount  of  goods  w’ere  delivered  to  a pre-existing  creditor  shortly  be- 
fore the  failure,  and  a note  held  by  the  latter  was  given  up  and  a balance  struck, 
waives  the  right  to  contest  the  transfer  of  the  goods  as  a fraudulent  or  illegal  pre- 
ference by  demanding  and  receiving  such  balance  after  full  opportunity  of  investi- 
gating the  circumstances  of  the  transaction,  and  after  submitting  the  items  of  the 
account  to  arbitration.  —IlazeUon  v.  Alim,  3d  Allen’s  Mass.  114. 

A chattel  mortgage  of  a stock  of  goods  executed  by  one  copartner  under  seal 
and  assented  to  by  the  partner  by  parol,  is  valid,  and  the  seal  is  a matter  of  indiff- 
erence where  such  mortgages  are  not  required  by  law  to  be  under  seal.  Where 
mortgagors  in  such  mortgage  had  stipulated  to  retain  possession  of  goods  to  sell 
and  dispose  of  them  as  agents  of  the  mortgagee,  a national  bank,  tbe  conrt  deci- 
ded, in  an  action  brought  by  the  Assignee  in  bankruptcy,  to  set  the  mortgage  aside, 
and  recover  the  amount  of  deposits  made  by  the  mortgager  with  the  mortgagee  ; 
that  the  matter  must  be  referred  to  an  assignee,  with  instructions  to  ascertain  the 
amount  of  sales,  giving  the  mortgagee  on  his  report  a decree  for  the  deficiency,  if 
any  should  be  found  — Haickins  v.  First  National  Bank  of  Hastings,  2 B.  R.  108. 

A creditor  taking  mortgages  on  real  and  personal  estate  of  his  debtor,  well 
aware  at  the  time  that  be  (debtor)  has  no  money  to  pay  the  debt  long  oveidue,  must 
be  presumed  to  have  knowledge  of  the  insolvency,  and  is  guilty  of  taking  a prefer- 
ence in  fraud  of  the  United  States  Bankrupt  Act  of  1867,  and  the  security  so  ob- 
tained is  void. — In  re  Graham  d aL,  3 B.  R.  93,  s.  c.  2 C.  L N.  73. 

Where  a creditor,  at  the  time  of  taking  a mortgage,  knows  that  his  debtor’s 
property  is  already  mortgaged  to  others,  and  that  claims  due  to  him  remain  unpaid, 
and  his  debtor  is  unable  to  pay  his  employees,  such  creditor  has  reasonable  cause 
to  believe  his  debtor  insolvent,  and  the  mortgage  is  void,  althongh  given  partly  to 
secure  a present  passing  interest — 'luttie  v.  Truaz,  1 B.  R.  169. 

A deotor  has  a right  to  secure  by  chattel  mortgage,  a creditor  who  asks  for 
security,  if,  at  the  time  of  the  giving  of  the  mortgage,  the  mortgager  believes  him- 
self solvent,  although  at  that  time  ho  may  be  without  available  means  to  pay  his 
debts  and  looking  for  an  income  from  a business  he  is  about  getting  started.  — Den- 
nison v.  CoggeshaU,  4 B.  R.  19. 

A mortgage  made  to  a creditor  at  a time  when  his  debtor’s  commercial  paper, 
overdue  and  unmatnred,  was  selling  at  fifty  cents  on  the  dollar,  is  a fraud  upon  the 
provisions  of  the  United  States  Bankrupt  Act  of  1867,  and  such  fact  of  his  die- 
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honored  paper,  if  known  to  the  mortgagee  creditor,  will  be  sufficient  to  warrant 
the  presumption  that  he  had  reasonable  cause  to  believe  his  debtor  was  insolvent ; 
hence,  the  mortgage  will  be  void.— In  re  Tonkin  * Trewartha,  3B.  R.  149. 

e The  bankrupt  law  must  be  uniform  to  comply  with  the  requirements  of  the 
constitution  ; therefor,  where  two  constructions  are  possible,  the  one  that  avoids 
constitutional  objections  must  bo  preferred. —diorama  A*  Chattanooga  R.  R.  Co.  v. 
Jones,  5 B.  R 97- 

The  liability  of  an  endorser  or  other  surety  is  contingent  only;  if;  therefore,  the 
principal  pay  the  debt  at  maturity,  so  that  the  contingent  liability  of  the  surety 
never  becomes  fixed  in  the  absence  of  collusion  or  action  by  the  surety,  personally 
he  is  not  liable  to  pay  the  assignee  the  money  paid  by  the  principal  in  discharge  of 
his  obligation.  The  Bankrupt  Act  is  not  to  be  construed  as  subversive  of  the 
general  principle  of  the  law  merchant,  or  of  the  general  law  of  contracts.  Where 
the  bankrupt,  on  becoming  embarrassed,  effected  a compromise  with  his  creditors 
and  procured  an  extension,  after  the  compromise,  and  he,  as  principal,  and  two 
sureties  executed  their  joint  note  in  order  to  procure  money  with  which  he  might 
continue  in  business.  The.  bankrupt,  without  consulting  with  his  sureties, 
paid  the  latter  note  at  maturity.  Being  unable  to  carry  on  his  business, 
proceedings  were  instituted  against  him,  and  he  was  adjudged  a bankrupt  ; 
the  assignee  brought  suit  to  compel  the  sureties  to  refund  the  amount  paid  by  the 
bankrupt  in  discharge  of  that  note,  and  one  of  the  sureties  was  charged  with’hav- 
ing  reasonable  cause  to  believe  the  bankrupt  insolvent  at  the  time  the  note  was  paid, 
but  the  other  surety  had  not  this  knowledge.  Under  the  instructions  of  the  court, 
the  jury  found  a verdict  against  the  surety  who  was  charged  with  knowledge,  and 
in  favor  of  the  other  one.  — Kintiing,  assignee  v.  Laflin. , 5 B.  It. 

In  all  sales  under  deeds  of  trust  outstanding  when  such  deeds  have  been  given 
by  a bankrupt,  tne  party  holding  the  claim  secured  by  the  deed  of  trust  must  come 
in  and  prove  his  claim.  A bill  in  equity  will  lie  to  review  all  sales  made  under 
dead  of  trust  subsequent  to  bankruptcy. —Danis  et  al  v.  Carpenter  etaL,  5 B.  R 

/ The  holders  respectively  6f  two  promissory  notes  past  due,  amounting  to 
^251,  petitioned  jointly  to  have  the  drawer,  their  debtor,  adjudicated  a bankrupt 
1 he  debtor  denied  his  insolvency,  and  pleaded  payment  of  said  notes  by  petitioners, 
accepting  certain  other  notes,  provided  they  proved  on  inquiry  to  be  collectable  ; 
the  court  decided  that  the  reduction  of  indebtedness  below  $250  by  the  conditional 
payment  disabled  the  petitioners  to  maintain  their  Buit  against  the  debtor.— fare 
Ouimette,  3 B.  R 140. 
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CHAPTER  H. 

INVOLUNTARY  BANKRUPTCY. 

The  law  has  wisely.providert  that  where  a debtor,  who 
has  been  guilty  of  bankrupt  acts,  or  who  is  what  the  law 
terras  in  contemplation  of  bankruptcy,  fails  or  neglects 
to  file  a voluntary  petition  and  have  himself  adjudicated 
a bankrupt,1  that  any  creditor  or  creditors,  “ the  aggre- 
gate of  whose  debts  provable  under  this  Act  amount  to 
at  least  two  hundred  and  fifty  dollars,”  may  file  a petition 
in  the  District  Court  of  the  United  States  in  the  district  in 
which  such  debtor  resides,  at  any  time  within  six  months 
after  the  commission  of  such  act  or  acts,  to  have  the  debt- 
or adjudged  a bankrupt  f that  if  it  shall  appear  to  the  court 

1.  It  is  the  duty  of  one  who  is  insolvent  to  apply  to  the  Bankrupt  Court  in  his 
own  behalf ; if  he  does  not  so  apply  and  some  of  Lis  creditors  takes  his  property 
under  legal  process,  he  may  be  adjudicated  a bankrupt  at  instance  of  other  credi- 
tors.— In  rt  Wells,  3B.  L 95. 

The  United  States  District  Court  will  prevent  interference  with  the  property 
of  the  bankrupt  after  he  has  filed  his  petition  in  bankruptcy,  for  the  reason  that 
the  property  no  longer  belongs  to  the  bankrupt,  and  is  not  liable  to  be  taken  on 
exec  Jtions,  thus  defeating  that  provision  of  tne  law  which  designs  an  equal  distri- 
bution of  the  estate  among  all  the  creditors  — In  rt  Wallace,  2 B.  R.  62.  « 

It  is  the  duty  of  an  insolvent  debtor  to  prevent  the  taking  of  his  property  on 
legal  process  by  going  into  voluntary  bankruptcy.  If  he  does  not  do  this  he  clearty 
suffers,  allows  or  permits  the  taking,  and  may  be  declared  a bankrupt  on  the  peti- 
tion of  one  or  more  of  his  creditors. — In  rt  Craft,  IB.  R.  89. 

The  bankrupt  is  the  only  party  who  can  file  a petition  for  an  injunction  before 
the  assignees  are  appointed,  after  they  are  appointed  the  petition  should  be  filed  by 
them.  Should  they  neglect  or  refuse  to  act  in  the  matter,  the  bankrupt  could 
make  this  known  to  the  court,  and  the  court  would  either  remove  or  direct  them 
to  proceed  in  the  matter.— In  rt  Bowie,  1 B.  R.  185. 

Where  a trader  knowH  or  in  reason  ought  to  know  that  he  is  insolvent,  instead 
of  attempting  to  pay  or  secure  any  of  his  creditors,  he  should  at  once  avail  himself 
of  the  benefit  of  the  bankrupt  law,  thus  affording  to  each  of  his  creditors  a just  and 
equal  proportion  of  his  estate.—  In  rt  Gay,  2 B.  It.  114. 
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upon  the  filing  of  such  petition,  that  sufficient  grounds 
exist  therefor,  an  order  will  be  made  requiring  the  debtor 
to  appear  before  said  court  at  a specified  time,  not  less, 
however,  than  five  days  from  the  service  of  such  order, 
to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted,’  and  the  court  may  also  at  the  time  of  grant- 
ing such  order,  or  subsequently,  restrain  the  debtor  and 
any  other  person  by  injunction  from  conveying,  disposing 
of,  or  intermeddling  with  any  of  the  debtor’s  property  in 
the  meantime.*  The  debtor’s  property  excepted  by  this 

2.  Debtor  who  is  insolvent,  even  though  he  makes  an  assignment  for  the  benefit 
ot  his  creditors,  will,  on  petition  of  creditors,  be  declared  a bankrupt  The  inten- 
tion of  the  Bankrupt  Act  being  that  an  insolvent  shall  not  be  permitted  to  do  any 
act  or  thing  which  tends  to  delay  or  defeat  its  operation- — In  re  Bandall  & Sunder- 
land, 3 B.  It.  4. 

A member  of  a firm  will  be  allowed  to  set  up  as  a defence  to  a creditor’s  petition 
that  he  is  endeavoring  to  obtain  an  extension  of  time  from  his  creditors.  There- 
fore a creditor  who  refuses  to  give  his  consent  to  such  extension  will  not  be  allowed 
to  defeat  debtor’s  honest  efforts  to  continue  in  business  by  having  him  declared  a 
bankrupt,  especially  where  there  is  reasonable  ground  for  believing  that  with  indul- 
gence he  will  pay  his  creditors  in  full. — In  re  J.  P.  Doan,  e‘  ai  2 B.  It.  182. 

Where  creditors  have  filld  a petition  for  the  abdication  of  a debtor,  and  he 
subsequently  files  a voluntary  bankruptcy  petition,  the  proceedings  on  the  debtor’s 
petition  will  be  stayed  to  await  determination  of  the  creditor’s  petition.  Schedules 
accompanying  the  debtor’s  petition  will  be  held  and  regarded  as  if  filed  under  an  ad- 
judication of  bankruptcy  made  against  him  on  creditor’s  petition,  and  will  have  tho 
same  binding  and  legal  effect  — In  re  Stewart,  3 B.  It  28. 

Insolvent  debtor  cannot  defeat  the  petition  of  two  creditors  w’hose  debts 
together  amount  to  $250  by  paying  into  Court  the  amount  due  one  of  them,  and 
professing  a readiness  to  pay  the  other,  because  it  would  not  be  proper  for  them  to 
accept  payment  in  full  at  the  expense  of  the  other  creditors.  —In  re  G.  A A Wil- 
liams. 3 B.  It  74. 

Although  a firm  has  been  dissolved  by  a written  agreement,  if  commercial 
paper  of  late  firm  be  past  due,  and  solvent  partner  and  business  manager  of  late 
firm  permits  suspension  of  payment  of  its  commercial  paper,  firm  may  be  declared 
bankrupt  because  fraud  of  the  Bankrupt  Act  was  intended  by  such  suspension.  — 
In  re  Weikert  & Parker,  3 B.  R.  5. 

Where  a creditor  foils  to  make  proper  proof  of  a valid  and  legal  denumd  against 
theaperson  proceeded  against  os  a bankrupt,  he  has  no  standing  in  Court,  anti  his 
petition  must  be  dismissed  unless  some  other  creditor  shall  choose  to  prosecute  tho 
proceeding. — Moore  v.  National  Exchange  Bank  of  Columbus,  1 B.  R.  123. 

Where  a person  other  than  the  debtor  is  sought  to  be  enjoined,  a separate  pe- 
tition for  this  purpose  should  be  filed.  Person  other  than  the  debtor  will  not  bo 
punished  for  contempt  in  violating  an  injunction  order  issued  in  accordance  with 
the  prayer  contained  in  an  involuntary  petition. — Irving  v.  Hughes,  7 A.  L.  Reg  , 
209,  s.  c.  2 B.  R.  20;  Creditors  v.  Cozzefis,  3 B.  R.  73  ; s.  c.  2 W.  Jar.,  349. 

3.  The  restraining  order  issued  agninst  a person  other  than  the  debtor  is  intended 
to  restrain  the  disposition  of  the  goods  and  property  of  the  debtor  until  an  adju- 
dication can  be  had  and  an  assignee  appointed  to  take  charge  of  the  assets.  — Credi- 
tors v.  Cozzfns,  3 B.  R.  73. 

The  intent  of  the  provisions  of  the  40th  section  of  the  Bankrupt  Act  is  to  give 
the  Court  authority  in  a case  of  involuntary  bankruptcy  to  prevent,  by  injunctions 
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Act  from  its  own  operation  shall  not  be  the  subject  of 
such  injunction,  and  even  if  sold  by  a sheriff  on  State 
process  its  proceeds  will  be  paid  over  to  the  bankrupt.* 
The  court  will  issue  a warrant  to  the  marshal  of  the 
district  for  the  arrest  of  the  alleged  bankrupt,  if  it  has 
reasonable  or  probable  cause  for  believing  that  he  is 
about  to  abscond,  or  is  about  removing  or  concealing  his 
property  or  attempting  to  cover  up  his  interest  therein, 
or  make  any  fraudulent  disposition  thereof ; and  the 
marshal  will  be  commanded  to  keep  such  debtor  in 
custody,  unless  satisfactory  bail  be  furnished  for  his 
appearance  from  time  to  time  as  shall  be  required  by 
the  Court.5  ’ ^ 

But  such  proceedings  in  bankruptcy  will  fall  to  the 
ground  unless  the  debtor  be  served  with  a copy  of  the 
petition  and  order,  which  service  should  be  by  the  delivery 
to  him  personally  of  copies  or  by  leaving  the  same  at  the 
debtor’s  last-  usual  place  of  abode;  if  that  is  unknown 
or  personal  service  cannot  be  made,  the  court  may  order 
service  by  publication  in  such  manner  as  the  Judge 
may  direct.5  Satisfactory  proof  shall  be  made  of  this 

any  interference  with  the  debtor’s  property  until  it  ia  determined  whether  he  is  to 
be  adjudged  a bankrupt  or  not — In  re  Metzler,  et  al.  B.  R.  Snp.  ix. 

Although  a State  Court  cannot  be  enjoined,  a litigant  in  it  may  nevertheless  be 
restrained  from  doing  anything  that  would  frustrate  or  directly  impede  the  juris- 
diction expressly  conferred  by  the  Bankrupt  Act  Hence,  in  proper  cases  a judg- 
ment creditor  in  a State  Court  may  be  prohibited  from  proceeding  under  his  exe- 
cution.— Motion  to  dissolve  injunction  before  Judges  Grier  and  CaduyiUader,  U.  S.  Cir- 
cuit Court,  K D.  Pennsylvania,  2 B.  R.  20. 

4.  Moneys  arising  from  a Rale  of  household  furniture  sold  under  process  of 
State  Court,  must  be  paid  over  to  bankrupt  by  the  assignee,  who  shall  have  received 
same  from  sheriff,  and  assignee  must  not  wait  to  do  so  until  he  ascertains  that  he 
shall  be  able  to  pay  expenses  of  proceedings  out  of  debtor’s  assigned  assets.  **  The 
same  property  which  is  exempted  from  the  assignment  upon  a petition  filed  by  the 
debtor  himself,  is  also  exempted  when  proceedings  are  commenced  by  the  creditors.” 
—in  re  Ellis,  1 B.  R.  154. 

5.  The  Bankrupt  Act  ft*  soon  as  it  went  into  operation  ipso  facto,  suspended 
all  action  on  future  cases  arising  under  State  insolvent  laws  where  they  act  ou  same 
subject  matter,  and  on  same  persons  subject  to  Bankrupt  Act  A warrant  issued 
under  a State  insolvent  law,  will  be  quashed  after  proceedings  in  bankruptcy.  — 
Commonicealth  of  Pennsylvania  v.  O'Hara , B.  R.  Sup.  xix. 

Seo  U.  S.  Bankrupt  Act  1867,  § 40. 

Marshal  acts  at  his  own  peril  where  property  seized  does  not  belong  to  debtor. 
— In  re  Marks,  2 B.  R.  176. 


Digitized  by  Google 


* 


GAZZAM'S  TREATISE  ON 

service  and  presented  to  the  court  on  the  return  day  of 
the  order,  on  failure  of  which  the  proceedings  shall  be 
adjourned,  when  the  court  will  direct  that  the  notice  be 
served  or  published  forthwith* 

The  debtor  has  a right  to  demand  on  the  return  day 
a trial  by  jury  at  the  first  term  of  the  court  at  which  the 
attendance  of  a jury  can  be  obtained,  to  ascertain  the 
facts  of  such  alleged  bankruptcy,*  and  if  the  debtor 
proves  to  the  satisfaction  of  the  court  or  jury,  as  the 
case  may  be,  upon  such  hearing  or  trial  that  the  facts  set 
forth  in  the  petition  are  untrue,  the  same  shall  be  dis- 
missed with  costs  against  the  petitioning  creditor.’  But 
if  the  debtor  make  default  on  the  return  of  such  order,  or 
if  the  facts  alleged  in  the  petition  are  found  to  be  true, 
the  Court  will,  upon  due  proof  of  service  of  the  order, 
adjudge  the  debtor  to  be  a bankrupt,  and  shall  forthwith 
issue  its  warrant  to  the  marshal  of  the  district,  directing 
him  to  make  publication  of  such  adjudication  and  to  re- 
quire the  creditors  to  attend  at  a meeting  to  be  held  at 
the  office  of  the  Register  to  whom  such  proceedings  have 
been  referred. 

It  is  hardly  necessary  to  say  in  this  connection  that 
the  creditor  having  unsecured  claims  against  the  debtor 
who  is  in  failing  circumstances,  will,  as  a general  rule,  be 
benefitted  by  promptly  commencing  involuntary  bank- 
ruptcy proceedings,*  because  a procrastination  may  prove 
fatal  to  the  creditors’  charges  of  bankruptcy,  by  permitting 

6.  When  ft  petition  is  filed  agninst  an  alleged  bankmpt,  and  the  same  does  not 

contain  allegations  which  are  sufficiently  distinct,  he  may  decline  to  answer  same 
on  that  gronnd,  and  ask  that  they  be  made  more  definite  or  be  stricken  out  of  the 
petition. — in  re  Randall  A Sunderland,  3 B.  R.  4.  » 

See  U.  S.  Bankrupt  Act,  1867,  § 40. 

7.  Where  allegations  in  creditor’s  petition  are  not  sustained  by  the  evidence,  it 
•will  be  dismissed  with  costs.— in  re  Lowenstcin,  el  al  2 B.  R.  99  ; in  re  Stetson,  3 
B.  R.  179. 

A creditor  .whose  bill  of  exchange  has  been  accepted  by  the  debtor,  and  which 
the  creditor  has  taken  np  after  an  act  of  bankruptcy  nas  been  committed  by  the  ac- 
ceptor, but  before  adjudication,  has  a debt  sufficient  on  which  to  base  a petition  for 
adjudication  against  the  acceptor,  —in  re  Cyrus,  L.  R.  5 Ch.  176. 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


173 


the  same  to  get  beyond  the  reach  of  these  proceedings 
through  lapse  of  time,  or  the  recovery  of  assets  by  the 
assignee  in  bankruptcy,  by  the  removal  or  transfer  of  the 
debtor’s  property  beyond  the  control  or  jurisdiction  of 
the  court.8  But  in  treating  of  this  subject  the  author  aims 
to  keep  before  the  reader  not  only  a correct  view  of  his 
rights,  but  a proper  reminder  of  the  dangers  which  may 
threaten  the  same. 


Under  the  United  States  Bankrupt  Law  of  1867,  if  the  debt  of  the  petitioning 
creditor  is  not  valid,  anj  other  creditor  may  by  leave  of  the  court  be  made  a party 
to  the  proceeding,  and  the  petition  may  be  brought  to  a final  hearing  on  the  merits. 
— Moore  v.  The  National  Exchange  Bank  of  Columbus,  t B.  R.  123. 

Claims  which  are  not  due,  may  be  made  the  ground  on  which  to  base  a petition 
in  bankruptcy.— Linn  v.  Smiih,  4 B.  R.  12. 

Amendmends  to  creditors’  petition  covering  alleged  acts  of  bankruptcy,  which 
occurred  more  than  6ix  months  previous  to  filing  petition  for  adjudication  of  bank* 
rupt  will  not  be  allowed.— In  re  lteed,  et  aL,  1 B.  R.  137. 

If  there  is  not  proof  sufficient  to  make  it  appear  that  the  acta  cf  bankruptcy 
charged  in  the  creditor's  petition  have  been  committed,  neither  an  order  to  snow 
cause  nor  an  order  of  seizure,  injunction  or  arrest  should  be  mated.  A debtor  or 
defendant  has  the  right  to  know  what  are  the  allegations  which  are  made  against 
him,  and  may  insist  that  he  shall  not  be  tried  on  charges  not  made  against  him 
in  the  original  proceedings  upon  which  he  has  joined  issue,  and  especially  that  he 
shall  not  be  called  upon  just  before  trial  to  meet  an  entirely  different  cause  of 
action.  —In  re  Leonard,  4 B.  R.  182. 

A petition  by  a creditor  in  involuntary  bankruptcy,  will  not  be  sustained 
where  the  act  of  bankruptcy  therein  alleged  is  non-payment  at  maturity  of  promis- 
sory notes  that  are  not  commercial  paper.— in  re  Low  eastern,  d.  aL,  2 6.  R.  99. 

8.  A creditor  who  holds  a mortgage  upon  the  property  of  his  debtor,  can 
proceed  against  the  debtor  by  petition  in  bankruptcy  provided  the  security  falls 
short  of  a lull  indemnity  by  $2o0  or  more. — In  re  W.  B.  Alexander  ; in  re  J.  F. 
Alexander,  4 B.  R.  45. 

A United  States  Court  of  bankruptcy  has  jurisdiction  to  restrain  parties  who 
are  proceeding  in  a State  Court,  by  action  commenced  after  the  adjudication  of 
bankruptcy,  to  enforce  a mortgage  upon  property  in  the  possession  of  the  assignee. 
— in  re  Kerosene  Oil  Co.,  2 B.  R.  1&4. 

The  jurisdiction  of  the  United  States  district  Courts  is  limited  by  the  judiciary 
act  to  their  respective  districts,  and  it  has  no  authority  to  issue  process  to  the 
marshal  of  any  other  district — in  re  Hirsch,  2 B.  R.  1. 

The  United  States  Circuit  Court  in  some  cases  where  it  has  jurisdiction  of  the 
parties,  and  under  some  circumstances  acting  as  a court  of  equity,  may  interpose 
to  require  a citizen  of  its  district  to  do  or  forbear  the  doing  of  something  out  of  the 
district— in  re  Hazleton,  2 B.  R.  12. 


a The  same  definition  of  insolvency  which  applies  to  ordinary  traders,  is 
applicable  also  to  a corporation  engaged  in  tho  manufacture  and  sale  of  pianos. — 
MazcHon  v.  Allen,  3d  Alien's  Mass.  114. 

In  the  case  of  an  involuntary  proceeding  in  bankruptcy,  the  payment  into 
court  by  the  debtor  of  the  amount  due  the  petitioner  in  pursuance  of  a previous 
tender,  cannot  defeat  the  petition,  it  not  being  proper  for  the  petitioner,  when  the 
debtor  is  insolvent,  to  accept  payment  in  full  at  the  expense  of  the  other  creditors, 
—in  re  Williams  el  el,  3 B.  B.  74. 
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6 If  a corporation  lias  been  dissolved  under  an  order  of  a State  Court  in  an 
action  instituted  by  the  State  Attorney  General,  the  service  of  an  order  to  show  cause 
issued  out  of  a court  in  bankruptcy  should  be  made  by  publication.— In  re  Wash- 
ington Marine  Ins.  Co.,  2 Bt  292. 

c Where  the  insolvency  cf  a firm  is  denied  by  one  of  the  partners  thereof  a 
iurv  trial  will  be  granted  ; if  the  insolvency  is  not  denied  the  firm  will  be  adjudged 
bankrupt — In  re  Grady,  3 B.  R.  54. 

A response  to  the  rule  to  show  cause  in  involuntary  bankruptcy,  which  denies 
the  acts  of  bankruptcy,  and  demands  a trial  by  jury,  is  sufficient  without  a formal 
answer  to  the  petition. — Phelps  v.  Clasen,  3 B.  Ii.  22. 

In  the  case  of  a trial  by  jury,  the  attorney  of  the  successful  party  is  entitled  to 
the  docket  fee  of  twenty  dollars,  but  until  the  jury  is  sworn  there  is  no  triaL — 
Gardner  eL  aL,  v Scott,  et.  aL,  2 B.  11  28. 

If  a debtor  does  not  appear  on  the  return  day  of  an  order  to  show  cause  he 
cannot  demand  a trial  of  issues  by  a jury.  But  under  certain  circumstances  leave 
may  be  granted  to  file  an  answer,  the  issues  to  be  tried  by  the  court.  An  answer 
to  the  order  to  show  cause  need  not  be  verified  by  affidavit  to  conform  to  the  re- 
quirements of  the  statute. — In  re  Gebhardt,  3 B.  R.  63. 

If  in  conducting  the  proceedings  in  bankruptcy  the  district  judge  shall  be 
satisfied  that  justice  will  be  subserved  by  a jury  trial,  he  can  direct  the  issue  to  be 
so  tried,  and  the  parties  cun  then  have  as  full  and  deliberate  a trial  as  if  the  assignee 
had  proceeded  at  law. — Bill  v.  Beckwith , 2 B.  R.  82. 

d A trader  who  meets  his  paper  generally  by  renewals  or  extensions,  cannot 
be  forced  into  bankruptcy  by  some  one  creditor  who  does  not  grant  the  desired 
extension  or  renewal.  He  may,  however,  proceed  to  make  his  demand  by  common 
law  action,  and  will  be  permitted  to  retain  the  advantage  acquired  by  his  diligence. 
— Doan  v.  Compton  <fc  lioan,  2 B.  K.  182. 

Where  an  officer  of  a manufacturing  company  is  knowing  of  its  insolvency 
and  impending  failure,  and  he  cannot  obtain  the  proper  action  of  its  corporators  to 
commence  voluntary  proceedings,  he  may  file  his  own  petition  as  a creditor  for . 
salary  due  him  as  an  officer  of  the  company,  and  an  order  to  show  cause  will  there- 
upon be  granted.—//*  re  Arnold  Manufacturing  Co.,  8.  D.of  N.  Y.t  unreported. 

Where  a petition  is  filed  by  the  creditor  ol  an  insurance  company,  setting  forth 
a statement  that  the  company  has  over-divided  or  declared  dividends  impairing  its 
capital,  and  by  such  course  has  committed  an  act  of  bankruptcy,  ot  which  fact  the 
court  may  not  deem  itself  sufficiently  advised,  or  does  not,  upon  the  statement  in 
the  petition,  understand  exactly  how  such  act  of  bankruptcy  has  been  committed, 
a preliminary  order  will  be  granted  directing  the  company  to  show  cause  why  an 
order  to  show  cause  why  the  company  should  not  Be  adjudicated  bankrupt  should 
not  be  granted.— In  re  U.  8.  Life  Insurance  Co.,  8.  D.  N.  Y.,  unreported.  8.D.N.Y. 

Where  the  debtor  is  a real  estate  owuer,  and  buys  a piece  of  real  estate,  he  is 
qxuxui  that  purchase  a trader,  and  his  note  given  in  part  payment  therefor  is  com- 
mercial paper  within  the  purview  of  the  Bankrupt  Act,  and  when  it  is  14  days  past 
due,  an  oraer  will  be  made  for  the  debtor  to  show  cause  why  he  should  not  be  ad- 
judicated a bankrupt — In  re  Rogers,  S.  D.  N.  Y. , unreported.  8.D.N.  Y. 
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CHAPTER  III. 

FRAUDULENT  SUSPENSION. 

There  seems  to  have  been  much  discussion  as  to  that 
portion  of  section  thirty-nine  of  the  Bankrupt  Act,  which 
concludes  the  enumeration  of  the  causes  of  acts  of  bank- 
ruptcy in  the  following  words  : “Or  who  being  a banker, 

merchant  or  trader,  has  fraudulently  stopped  or  suspended, 
and  not  resumed  payment  of  his  commercial  paper  within 
a period  of  fourteen  days.”  The  fraudulent  stoppage  or 
suspension,  accompanied  by  the  non-resumption  of  pay- 
'ment  within  a period  of  fourteen  days  of  commercial 
paper,  by  a banker,  merchant  or  trader,  seems  to  have  been 
the  full  intent  of  this  clause  of  the  Act;  but  what  constitutes 
such  fraudulent  suspension  has  been  the  subject  about 
which  many  contrary  opinions  have  been  expressed, 
whether  the  mere  stoppage  or  suspension  and  non-resump- 
tion within  a period  of  fourteen  days  is  a sufficient  fraud 
as  contemplated  by  the  law,1  or  whether  a fraudulent 

1.  It  is  unnecessary  to  show  that  suspension  has  been  fraudulent  Suspension 
of  payment  of  commercial  paper  and  non- resumption  within  fourteen  days,  is  all 
that  is  contemplated  by  the  previsions  of  the  act. — In  re  Cowles,  1 B.  R,  42  ; s.  c. 
1 W.  Jut.  367. 

The  provision  of  the  bankrupt  act  relating  to  the  suspension  of  commercial 
paper  by  a banker,  merchant  or  triuler,  embraces  two  cases  ; the  one  of  an  origi- 
nal fraudulent  stoppage  of  payment,  in  which  proceedings  may  be  instituted  at 
once,  and  the  other  of  a suspension  of  payment  not  fraudulent,  and  not  per  se  an 
act  of  bankruptcy  by  its  continuance. — In  re  Wells,  ex.  parte  Clafiin,  B.  R.  Sup. 
xxxvii ; s.  c.  1 L.  T.  B.  20  ; s.  c.  7 A.  L.  K-,'..  (N.  S.)  163. 

The  suspension  and  non-payment  of  a single  piece  of  commercial  paper  is  not 
an  act  of  bankruptcy  in  itself,  for  the  reason  that  there  is  a defence  to  it ; but  when 
such  suspension  is  chronic  or  there  is  an  inability  to  meet  and  pay  checks  and  notea 
us  they  mature,  then  that  is  such  a suspension  os  the  law  contemplates,  and  even 
though  there  may  be  but  a single  piece  of  paper  14  dajs  past  due,  the  maker  may 
be  aqjudged  bankrupt— McLean,  et.  al:,  v.  Brown  d.  aL,  4 B.  B.  188. 
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intent  in  making  such  stoppage  or  suspension  with  a view 
to  the  preference  of  other  claims  must  be  proved*  The 
law  as  now  amended  settles  all  differences  of  opinion  as  to 
the  non-resumption  within  fourteen  days  being  in  itself  an 
act  of  bankruptcy,  after  a stoppage  or  suspension,  whether 
with  or  without  fraud.  The  words  of  the  amendment,  “or 
who  being  a banker,  broker,  merchant,  trader,  manufac- 
turer or  miner,  has  fraudulently  stopped  payment,  or  who 
has  stopped  or  suspended  and  not  resumed  payment  of 
his  commercial  paper  within  a period  of  fourteen  days,”* 
cannot  be  misunderstood,  and  the  stoppage  or  suspension 
and  non-resumption  within  the  specified  period  is  now 
clearly  defined  “an  act  of  bankruptcy.”  What  constitutes 
commercial  paper  the  Act  leaves  to  be  interpreted  by  the 
usual  acceptation  of  the  term  amongst  business  men! 
Some,  however,  have  attempted  to  define  the  term  as  all 
of  the  (commercial)  notes  and  drafts  of  a business  man, 
not  one,  two  or  more  pieces  of  paper,  but  claim  that  the 
Act  intends  a suspension  of  payment  of  all  of  a debtor’s 
notes  or  drafts.  This  view,  however,  cannot,  we  think, 
be  sustained,  for  if  Congress  had  so  intended  it  would 

The  Bankrupt  Act  makes  a distinction  between  merchants,  bankers  and  traders* 
in  meeting  their  commercial  paper  and  the  rest  of  the  community,  to  secure  prompt- 
ness and  good  faith  in  this  class  of  business  men,  and  a fraudulent  failure  to  meet 
these  obligations  is  denounced  as  an  act  of  bankruptcy.  A merchant,  banker  or 
trader,  who  in  the  course  of  his  business  as  such  shall  execute  notes,  bills  or  other 
instruments  which  circulate  as  commercial  paper,  and  who  fails  to  pay  the  same 
within  fourteen  days  after  maturity,  or  the  same  Bhall  have  become  due  and  paya- 
ble without  a sufficient  excuse  for  such  failure,  shall  be  deemed  to  have  fraudulently 
suspended  payment,  and  shall  be  declared  a bankrupt — Davis  & Orem  v.  Armstrong , 
3B.R.7. 

Fraudulently  suspending  means  knowingly  suspending  payment,  and  without 
just  excuse  applicable  to  the  paper  itself.  — In  re  Hollis,  and  in  re  Kenney,  3 B.  R.  82. 

Such  stoppage  or  suspension  must  be  distinctly  averred  and  proved  as  a fraud, 
and  not  as  a mere  incident  of  non-payment  — ibid. 

2.  The  suspension  of  payment  of  commercial  paper  for  a period  of  fourteen 
days,  is  prima  Jade  an  act  of  bankruptcy.  Such  suspension  and  non-resumption 
throw  the  burden  of  proof  on  the  debtor  to  show  that  the  same  was  not  fraudulent 
— In  re  Jersey  City  Window  Glass  Co»,  IB  R.  112 ; & c.  7 A.  L.  Reg.  (N.  S.)  419  ; 
in  re  Ballard  & Parsons,  2 B.  R.  84. 

The  bankrupt  having  been  a merchant  and  trader,  his  failure  to  keep  account 
books  and  make  proper  entries  of  payments  in  the  same  will  prevent  a discharge. 
— In  re  McKay,  4 B-  R.  17. 

• See  Amendment  to  Bankrupt  Act,  approved  July  14,  1870. 
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merely  have  said — or  who  has  suspended  payment,  &c. 
A general  suspension  is  not  intended,  for  months  and 
years  would  frequently  elapse  before  all  of  the  commercial 
paper  would  have  matured.  The  suspension  and  non- 
resumption of  payment  of  one  or  more  notes  or  accept- 
ances, which  are  commercial  paper,  is  all  that  is  intended 
in  the  Act  or  its  amendments  as  sufficient  to  constitute  an 
act  of  bankruptcy.3 

3.  If  a debtor  is  guilty  of  fraudulently  suspending  the  payment  of  bis  commercial  • 
paper,  proceedings  may  be  immediately  token  by  bis  creditors  to  have  him  adjudged 
a bankrupt  without  waiting  for  the  lapse  of  fourteen  days.  The  Bankrupt  Act,  sec. 
39,  provides  for  two  classes  of  coses,  a fraudulent  suspension,  and  a suspension  of 
paymeut  for  fourteen  days  without  resumption,  for  either  of  which  a merchant  or 
trader  may  be  adjudged  a bankrupt. — In  re  Schoo,  3 B.  lb  52. 

Until  protest  and  notice,  liability  upon  an  endorsement  is  not  a provable  debt. 
— In  re  Loder,  4 B.  R.  50. 

A suspension  of  payment  of  his  commercial  paper  by  a solvent  trader,  and 
non-resumption  of  such  payment  within  a period  of  fourteen  days,  is  per  se  frau- 
dulent, and  is  an  act  of  bankruptcy.— Blake  v.  Bininger.  4 B.-  R.  77. 

If  a man  declines  to  pay,  solely  because  he  is  not  liable  to  pay,  or  because  he 
has  a valid  claim  against  the  paper,  or  a set-of£  that  is  not  a fraudulent  stoppage 
or  suspension  as  the  United  States  Bankrupt  Act  contemplates.— in  re  Thompson, 
ef.  al.,  3 B.  R.  45. 

Suspension  of  payment  of  a note  with  the  assent  of  the  holder  thereof,  is  not 
such  a fraudulent  suspension  as  would  require  the  maker  to  go  into  voluntary 
bankruptcy.  A fraudulent  suspension  is  where  a debtor  has  means,  but  who 
neglects  or  refuses  to  pay,  or  where  an  insolvent  debtor,  having  commercial  paper 
due,  does  not  go  into  voluntary  bankruptcy.  — In  re  Lowenstein,  2 B R..99. 

On  mere  proof  that  a trader,  within  six  mouths  before  a petition  in  bankruptcy 
was  tiled  against  him,  failed  to  pay  his  commercial  paper  for  fourteen  days,  and 
did  not  resume  payment  thereof  up  to  the  time  such  petition  was  tiled,  the  prima 
facie  presumption  is,  that  such,  failure  was  fraudulent,  and  such  proof  casts  on  him 
the  burden  of  rebuttiug  that  presumption  of  fraud  by  satisfactory  evidence. — 
Beinsheimer  v.  thea,  3 B.  R.  46. 


a A uote  executed  in  Cincinnati,  Ohio,  for  the  unconditional  payment  of  a certain 
OTim  of  money,  and  payable  to  the  order  of  the  payee,  is  “Commercial  Paper” 
within  the  meaning  of  the  39th  section  of  the  United  States  Bankrupt  Act  of  1867. 
— Betnjiheimer  v.  Shea*  3 B.  R.  46. 

All  business  paper  which,  by  the  law  governing  the  contract,  lias  in  the  hands 
of  its  actual  holders  the  qualities  and  incidents  of  ordinary  negotiable  paper,  in 
the  sense  of  the  law  merchant,  is  commercial  paper,  whether  really  given  by  the 
trader  in  the  usual  course  of  trade  or  not — In  re  Hollis  & Kenney,  3 B.  R.  82. 

A note  given  for  borrowed  money  payable  oue  day  after  date,  and  a due  bill  for 
the  same  consideration,  the  maker  being  a corporation,  are  not  within  the  meaning 
of  the  United  States  Bankrupt  Act  “Commercial  Paper." — in  re  The  McDermott 
Patent  Bolt  Manufacturing  Company,  3 B.  It.  33. 

It  is  to  be  presumed  that  Congress  used  the  term  commercial  paper  in  tho 
United  States  Bankrupt  Act  of  1807,  in  its  common  acceptation  rather  than  in  a 
more  restricted  Beuse. — In  re  Nickodenms,  3 B.  It.  55. 

The  words  commercial  paper  in  the  United  States  Bankrupt  Act  of  1867, 
include  not  merely  paper  given  by  a merchant  in  the  direct  course  of  his  business, 
but  all  paper  governed  by  the  rules  which  have  their  origin  in  and  are  founded 
upon  the  custom  of  merchants.— In  re  Chamber,  4 B.  R.  66. 
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Notes  which  are  on  a footing  with  inland  bills  of  exchange  under  State  law,  are 
commercial  paper  within  the  meaning  of  the  United  States  Bankrupt  Act  of  1867. 
Htinsheimtr  v.  Shea,  3 B.  R.  46. 

A note  made  prior  to  the  Emancipation  Proclamation,  a portion  of  the  consid- 
eration of  which  was  slaves,  is  valid,  and  the  debt  will  supports  petition  of  creditor 
to  have  his  debtor  declared  a bankrupt. — Miller  v.  Keyes,  3B.  R.  54. 

An  accommodation  endorsement  on  a note  does  not  make  it  commercial 
paper  as  to  the  accommodation  endorser.—  Innes  v.  Carpenter,  4 B.  It.  139. 

A gift  is  not  in  itself  a sufficient  consideration  to  support  a promise  of 
payment  even  if  expressed  in  a note,  neither  *is  a mere  moral  consideration 
sufficient  to  support  a promise  to  pay.  A note  given  in  place  of  a lost  note,'  if 
there  was  no  consideration  for  the  making  of  the  original  (or  lost)  note,  whether 
a voluntary  gift,  is  not  a sufficient  claim  on  which  to  base  a etition  for  bank- 
ruptcy proceedings.— in  re  Cornwall,  4 B.  R.  134. 

b Where  a debtor  has  given  his  due  bill  to  a creditor  in  the  purchase  of  goods,  or 
for  a balance  due  on  an  open  account,  or  on  settlement,  and  has  made  sundry  par- 
tial payments  thereon,  the  due  bill  will  be  held  to  be  commercial  paper,  and  an  al- 
legation of  demaud  made  on  the  day  when  the  last  partial  payment  was  made,  will 
be  deemed  a demand  on  that  day,  and  although  the  balance  remaining  unpaid  on 
the  due  bill  should  be  less  than  $100,  if  the  creditor  has  other  demands  which, 
together  with  the  unpaid  balance  on  the  due  bill,  will  amount  to  the  sum  of  $250, 
the  debtor  will  be  adjudicated  a bankrupt  under  the  39th  section  of  the  Bankrupt 
Act  of  1867,  as  amended  July  14,  1870.— Ih  re  Chapel,  4 B.  R.  176. 

Where  a corporation,  by  its  duly  authorized  officer  and  business  manager, 
makes  an  endorsement  on  a promissory  note  by  that  officer  signing  his  name  there- 
on, with  his  official  title,  and  the  note  passes  into  the  hands  of  third  persons  and 
becomes  to  all  intents  commercial  paper,  and  the  liability  of  the  endorser  becomes 
fixed  by  protest,  after  the  expiration  of  14  days,  an  order  will  be  made  for  the 
company  to  show  cause  why  it  should  not  be  adjudicated  bankrupt,  because  of  the 
suspension  of  its  comjnercial  paper.— In  re  Manhattan  Engraving  Co.,  S.  D.  N.  Y., 
unreported. 
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CHAPTER  IV. 

PROOF  OF  DEBTS. 

Creditors  should  lose  no  time  after  the  adjudication  of 
their  debtor’s  bankruptcy  in  making  proof  of  their  claims 
before  a Register  in  bankruptcy,  and  causing  the  same  to 
be  filed  with  the  Register  to  whom  the  debtor’s  bankruptcy 
proceedings  have  been  referred.  Such  proofs  should  be 
made  before  a Register  of  the  court  in  the  district  iu  which 
such  proceedings  are  pending,  or  before  any  commissioner 
of  the  Circuit  Court  of  the  United  States,  authorized  to 
administer  oaths  in  any  district,  and  by  or  on  behalf  of  non- 
resident creditors,  before  any  register  or  U.  S.  commissioner 
in  the  judicial  district  where  such  creditors  or  either  of 
them  shall  reside.1  Whenever  possible  it  is  advised  that 
these  steps  be  taken  prior  to  the  first  meeting  of  creditors, 
and  they  should  be  particular  to  attend  this  as  well  as  all 
subsequent  meetings  either  in  person  or  by  attorney. 
And  where  the  claims  are  of  any  considerable  amount, 
and  there  is  reason  to  believe  that  everything  connected 
with  the  bankrupt’s  failure  has  not  been  of  the  most 

1.  A creditor  residing  in  the  same  judicial  district  where  proceedings  in  bank- 
ruptcy are  pending,  must  prove  his  claim  before  the  Register  of  that  district  A. 
creditor  residing  in  another  judicial  district  must  make  deposition  for  proof  of 
claim  before  a Register  of  that  district  A creditor  residing  abroad  must  n*ve  his 
deposition  taken  before  a minister,  consul  or  vice  consul  of  the  United  States. — in 
re  Strauss,  2 B.  R.  18. 

A debt  against  a bankrupt’s  estate  may  be  proved  before  a United  States  Com- 
missioner, although  the  bankrupt  and  creditor  both  reside  in  the  same  judicial  dis- 
trict A debt  barred  by  the  statute  of  limitations  of  the  State  in  which  the  bank- 
rupt resides,  may  still  be  proved  against  his  estate  in  bankruptcy.  Any  creditor  of 
a bankrupt  may  oppose  his  discharge  whether  he  shall  have  proven  his  debt  or  not 
— In  re  Slu  ppard,  1 B.  R.  115. 

United  States  Commissioners  authorized  to  take  probate  of  debts, — Set  Act  of 
Congress,  July  27,  1863. 
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honest  and  equitable  character,  the  creditor  cannot  he  too 
strongly  advised  to  take  counsel  in  regard  to  the  same 
. prior  to  such  meeting  of  creitors,  and  if  not  well  acquan- 
ted  himself  with  the  law  and  the  usual  course  of  such 
proceedings,  to  have  the  attendance  in  person  of  able 
counsel  on  such  occasion. 

It  may  be  well  here  to  mention  that  a petitioning  cred- 
itor who  has  been  successful  in  obtaining  the  adjudication 
of  the  bankrupt,  or  whose  counsel,  learned  in  the  law, 
subsequent  to  the  proceedings  in  bankruptcy,  has  been 
successful  in  recovering  for  the  benefit  of  the  creditors  at 
large  advantages  or  assets  which  have  been  withheld  or 
fraudulently  possessed  of  by  other  creditors  or  friends  of 
the  bankrupt,  within  the  meaning  of  this  Act,  will  be 
allowed  out  of  the  assets  of  the  bankrupt  a fair  and  liberal 
sum  to  cover  the  costs  of  such  proceedings  and  their 
attorney’s  fees,  for  otherwise  this  law  would  not  make  an 
equal  distribution  amongst  the  creditors  in  proportion  to 
their  respective  claims,  if  the  burden  of  such  costs  and 
fees  be  borne  only  by  the  vigilant  and  shrewd  creditors, 
whose  entire  dividend  might  not  equal  such  disbursements 
and  fees.  Whereas  the  other  creditors  who  are  benefited 
by  such  proceedings,  should  they  not  be  compelled  to  con- 
tribute their  share  of  the  expenses  incident  thereto, 
because  of  their  inertness  in  not  taking  any  part  therein,  . 
would  receive  an  unjust  preference  if  allowed  to  share  in 
the  assets  which  should  result  therefrom.3 

The  law,  however,  does  not  contemplate  that  one  or 
more  creditors  can  compel  others  to  join  in  such  proceed- 
ings, or  share  in  the  expenses  thereof  unless  the  same 
prove  successful  or  of  advantage  to  the  creditors  at  large. 

2.  Where  one  or  more  creditors  petition  for  and  procure  an  adjudication  of 
bankruptcy  against  a debtor,  they  may  be  reimbursed  for  their  reasonable  expenses. 
The  fund  is  the  fruit  of  the  diligence  of  such  creditors,  and  it  would  be  unjust  to 
compel  them  to  bear  alone  the  expenses  incurred  for  the  benefit  of  all. — In  re 
MittledortVr,  3 II.  It.  1;  in  re  Schwab,  2B.  R.  155;  in  re  Williams,  2 B.  R.  28;  in  r* 
Waite,  2 B.  R.  110. 
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CHAPTER  y. 

PROOF  OF  CLAIMS. 

Proof  of  a creditor’s  claim  is  made  by  swearing  to  a 
statement  thereof  before  a Register  in  bankruptcy  or  a 
United  States  Commissioner,  as  elsewhere  indicated. 
This  statement  or  “proof  of  claim”  as  it  is  called,  should' 
be  made  and  verified  by  a creditor,  or  his  duly  authorized 
agent,  and  should  set  forth  the  number  of  the  case  and 
its  title,  the  officer  before  whom  the  same  is  made,  the 
amount  of  debt,  together  with  interest  thereon,  if  any, 
the  cause  or  consideration  of  such  indebtedness,” and  the 
nature  thereof,1  and  should  further  state  that  the  same  or 

1.  Power  of  attorney  for  proof  of  claim  does  not  require  a stamp. — In  re  My- 
rick,  3 B.  R.  38. 

A power  of  attorney  authorizing  attorney  to  sign  creditor’s  name  to  any  neces- 
sary paper  in  collecting  debt,  is  a sufficient  statement  to  allow  creditor’s  attorney  to 
vote  for  assignee,  and  is  sufficient  to  authorize  such  attorney  or  his  duly  appointed 
substitute  to  act  for  him  in  making  proof,  Ac.  If  proof  be  made  on  a note,  the 
note  should  be  produced  at  time  proof  was  made,  or  whenever  demanded  by  the 
Register  or  a creditor — In  re  Knoepfel,  B.  R.  Sup.^ivi. 

A power  of  attorney  to  act  for  a creditor  need  not  be  acknowledged. — Ex.  parte 
Powell,  2 B.  R.  17. 

A single  member  of  a firm  may  appoint  an  attorney  to  cast  firm's  vote  in  the 
choice  of  an  assignee. — Ex  parte.  BarTett,  2 B.  R.  165. 

Where  several  persons  hold  a joint  power  of  attorney,  one  of  them  alone  cannot 
exercise  power  thereunder. — Ex  parte  Phelps,  1 11.  R.  139. 

Where  the  consideration  for  debt  was  to  hire  substitute  for  Confederate  army 
or  for  Confederate  States,  bills  of  credit  given  to  obtain  substitute  was  void  — In  re 
Milner.  1 B.  R.  19. 

Where  statement  of  proof  of  debt  shows  that  statute  of  limitations,  if  Set  up 
as  a defence  would  bar  claim,  objection  to  admission  of  proof  of  the  debt  on  that 
ground  Is  untenable.  — In  re  Knoepfel,  B.  R.  Sup.  xvi. 

To  entitle  a claimant  against  the  estate  ol  a bankrupt  to  have  his  demand  al- 
lowed, it  must  bo  verified  by  a deposition  in  writing,  on  oath  or  solemn  affirmation 
before  the  projier  Register  or  commissioner. — In  re  Elder,  3 B.  R.  165. 

When  the  debt  is  of  such  a nature  that  the  obligation  of  the  debtor  in  regard 
to  it  will  not  be  wholly  discharged  without  payment  of  interest  as  well  as  the  prin- 
cipal, it  is  proper  for  the  creditor  to  include  in  the  amount  proved,  interest  up  to 
the  time  of  proof. — In  re  Ome,  B.  R.  Sup.  xiii  ; s.  c.  2 Pitts.  L.  J.  (N.  S.)  613. 

A claim  for  unliquidated  damage  on  a breach  of  contract  by  the  bankrupt, 
cannot  be  proved. — Jn  re  Clough,  2 B.  R.  59. 

The  consideration  should  be  so  stated  that  the  assignee  can  determine  whether 
the  claim  proved  agrees  with  the  books,  and  so  particularly  explained  that  the  cred- 
itors will  have  no  difficulty  in  their  inquiry  us  to  the  fairness  and  legality  of  the 
claim. — In  re  Elder,  3 B.  R.  165. 

A State  cannot  prove  as  a debt  against  the  bankrupt's  estate  a judgment  for  a 
fine  imposed  as  a penalty  for  crime,  because  it  is  not  a debt  within  the  meaning  of 
the  Bankrupt  Act— In  re  Sutherland,  3 B.  R.  83  : B.C.8A.L  Reg.  39. 
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any  part  thereof  has  not  been  paid,  and  that  it  was  not 
obtained  for  the  purpose  of  influencing  the  proceedings  in 
bankruptcy.  And  where  there  has  been  no  security  given 
therefor,  that  fact  should  also  be  alleged  ; where  security 
has  been  given  for  the  claim  or  any  portion  thereof  the 
same  must  be  particularly  mentioned,1 ‘and  its  origin,  nature 
and  value.*  A proof  of  debt  must  be  rejected  where  the 
same  has  been  taken  or  made  before  any  officer  other 
than  a Register  or  United  States  Commissioner,8  although 
a proof  of  debt  taken  before  a United  States  Commissioner 
has  been  held  sufficient  where  the  creditor  and  bankrupt 
both  live  in  the  same  district,4  but  when  this  is  the  case, 
and  generally  speaking  where  it  is  convenient  and  no 
reason  for  prejudice  on  the  part  of  the  Register  before 
whom  the  proceedings  are  pending  is  suspected,  it  is  ad- 
vised that  such  proofs  be  made  before  him.' 

2.  Creditor  proving  his  claim  and  omitting  to  mention  a lien  or  security  which 
he  holds  for  the  same  debt,  will  bo  held  to  have  waived  the  lien  and  relinquished 
the  security  to  the  assignee,  otherwise  the  creditor  might  receive  a dividend  upon 
his  entire  debt  in  addition  to  what  he  might  realize  on  the  collateral  security. — 
titetoort  v.  lsidor,  eial  IB.  H 120. 

A creditor  having  security  may  prove  his  claim  to  the  amount  exceeding  the 
value  thereof,  and  may  vote  as  a creditor  in  respect  to  the  overplus  proven  by  him 
upon  the  choice  of  an  assignee — In  re  Bolten,  1 B.  H.  83. 

Secured  creditor  seelung  to  prove  his  debt  before  the  choice  of  an  assignee, 
must  abandon  his  security.  After  the  appointment  of  an  assignee  he  will  be 
permitted  to  db  so  when  he  has  complied  with  the  terms  of  section  20  of  the 
Bankrupt  Act— in  re  High  &.  Hubbard,  3 B.  B.  46  ; s:  c.  2 C.  L.  News,  9 ; a.  c. 
4 Pitts.  L.  J.  (N.  S.)  193  ; s.  c.  2 A.  L.  T.  170. 

Value  of  securities  held  by  a creditor  must  be  ascertained  before  be  make  proof 
of  claim. — in  re  Bridgeman,  1 B.  R.  59 ; in  re  Bigelow,  1 B.  R.  186. 

Where  security  on  property  for  a debt  is  retained  by  creditor,  he  holds  same  as 
a set  off  pro  tanlo , and  may  come  in  pari  passu  with  other  >.  reditora  for  any  balance 
over  and  above  such  security.  Where  a claim  against  a bankrupt  has  been  paid  in 
part  by  the  bankrupt  or  any  other  party,  the  balance  only  is  provable  against  the 
bankrupt's  estate.  Where  mortgage  security  on  a debt  has  been  given  by  some  one 
other  than  the  bankrupt,  the  claimant  may  be  admitted  as  a creditor  for  the  whole 
of  his  debt ; such  security  can  only  affect  the  proof  of  the  claim  after  forclosure  and 
title  has  tinted  in  mortgagees  of  the  mortgaged  estate. — In  Cram,  1 B.  R.  132. 

3.  A deposition  by  a creditor  proving  his  claim  is  neither  an  affidavit  nor  a de- 
position as  generally  termed  by  practice.  The  Bankrupt  Act  does  not  contemplate 
that  such  testimony  will  be  sufficient  if  taken  before  any  other  person  than  an  offi- 
cer of  a bankruptcy  court,  or  one  responsible  to  the  government  of  the  United 
States  (as  a U S.  Commissioner. ) A notary  public  is  not,  ex  officio,  a Commissioner  of 
the  United  States  quoad  such  proof  as  is  contemplated  by  the  Bankrupt  Act  neces- 
sary to  establish  a creditor's  claim  in  a court  of  bankruptcy. — In  re  Strauss,  2 B.  R. 
18. 

4.  See  in  re  Sheppard,  1 B.  R.  115  ; s.  c.  7 A.  L.  Beg.  484 ; s.  c.  1 L.  T.  B.  49. 
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Where  after  the  commencement  of  proceedings  in 
bankruptcy  a debt  has  been  assigned,  the  assignee  of  such 
claim  may  prove  it,®  and  when  the  debt  is  evidenced  by 
a promissory  note,  the  creditor  must  exhibit  the  note 
when  required  on  proper  occasions,  by  either  the 

bankrupt,  the  Register,  or  the  assignee*  In  case 
such  note  has  been  filed  with  the  proof  of  claim,  its 
owner  can  recover  possession  of  it,  if  he  so  desires,  by 
leaving  a oopy  thereof  with  the  Register  or  clerk,  duly  cer- 
tified ;T  but  where  a judgment  is  the  claim  to  be  proved 
and  the  same  has  been  recovered  upon  a promissory  note, 
the  note  need  not  be  produced.8  Any  member  of  a firm 
may  prove  its  debts  and  act  for  all,  as  the  firm  in  respect 
thereto  is  only  treated  as  one  creditor.*  Any  creditor  who 
has  just  cause  to  object  to  the  proof  of  any  other  credi- 
tor’s claim  or  claims  may  protest  against  the  Register  re 
ceiving  the  same,4 and  claim  that  notice  be  served  on  him 
or  his  attorney  by  the  Register  before  allowing  such  proof, 
in  order  that  he  may  show  cause  why  the  claim  should 
not  be  proved  until  the  validity*  of  the  same  shall  have 
been  duly  investigated.10 

5.  There  is  nothing  in  the  Bankrupt  Law  to  forbid  the  honest  transfer  of  an 
honest  debt,  and  the  form  of  oath  prescribed  by  the  Supreme  Court  may  be  varied 
to  meet  the  exigency  of  such  cases. — In  re  Murdock,  3 B.  R 36.  - 

An  assignee,  for  value  of  a chose  in  action  before  bankruptcy,  may,  by  deposi- 
tion showing  the  facta,  and  setting  forth  the  name  of  the  original  creditor,  together 
with  the  date  of  transfer,  be  considered  os  the  creditor  in  respect  to  such  debt,  and 
may  prove  the  same.— In  re  Fortune,  3 B.  R.  83. 

6.  Where  the  claim  is  evidenced  by  promissory  notes,  the  creditor  should  pro- 
duce the  same  at  time  proof  is  made.  Parties  iu  interest  may  require  him  to  do  so 
on  proper  oocaaion.— In  re  Knoepfel,  B.  R Sup.  xvi 

7.  A note  or  written  obligation  if  attached  to  proof  may,  by  permission  of  the 
court,  be  surrendered  to  owner  for  proper  cause  shown. — In  re  McNair,  2 B.  R.  109; 
in  re  Emeison,  2 B.  R.  179. 

8.  Where  proof  of  debt  is  founded  on  the  judgment  and  not  on  the  note,  it  is 
not  necessary  to  produce  the  note,  it  being  merged  in  the  judgment  as  a debt  of  a 
higher  character.— In  re  Knoepfel,  B.  R.  Sup.  xn. 

* 9.  Courts  in  bankruptcy  invariably  recognize  the  right  of  one  partner  to  bind 
another  for  special  purposes,  such  as  proving  debts  and  voting  in  the  choice  of  an 
assignee. —In  re  Barrett,  2 B.  R.  165;  In  re  Purvis,  B.  R.  Sup.  xxxv. 

10.  A creditor  or  his  attorney  have  undoubtedly  the  right  to  serve  notice  on 
the  Register  to  the  effect  that  before  receiving  proofs  of  claim  to  which  they 
object,  that  they  have  an  opportunity  to  investigate  into  and  show  cause  why  the 
objectionable  claims  should  not  be  proved—  In  re  Smith,  IB.  R 25. 
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Where  the  assignees  by  their  counsel  moved  to  strike  out  proofs  filed  in  each 
of  two  cases,  the  court  held,  that  having  been  admitted  to  file,  and  appearing  in 
form  that  the  real  lien  was  not  thereby  violated,  since  the  proofs  distinctly  assert 
and  claim  a lien,  although  against  the  entire  estates  of  the  several  bankrupts  in- 
formality in  the  proofs  objected  to  does  not  avail  for  the  reason  that  the  witness 
has  sworn  positively  of  his  own  knowledge. — Hurt  it*  Calloicay  v.  Harding , 4 13. 
R.  10. 

A creditor  having  a mortgage  or  pledge  for  his  debt  may  apply  to  the  court  to 
have  the  same  sold,  the  proceeds  thereof  to  be  applied  towards  the  payment  of  his 
debt  pro  tanto,  and  if  the  debt  is  not  fully  satisfied  out  of  the  security,  may 
prove  for  the  residue.  lu  like  manner  the  assignee  may  also  apply  to  have  the 
lieu  ascertained  and  liquidated,  or  for  an  order  directing  the  sale  of  the  property 
held  us  security  for  any  debt  existing  or  provable  under  the  United  Suites  Bank- 
rupt Act  of  1867.  — /a  re  Stewart,  1 B it  42. 

Until  a creditor  has  proved  his  claim  he  ought  not  to  be  heard  as  a creditor, 
and  he  has  no  right  to  be  heard  In  any  other  character. — In  r Busco,  2 B.  it  78. 

Where  a judge  entertains  doubts  as  to  the  validity  of  a claim,  or  of  the  right 
of  the  creditor  to  prove  it,  he  may  postpone  the  proof  of  such  claim  uutil  the  as- 
signee is  chosen.-- la  re  Smith,  1 B.  It  *20. 

A Register  h vs  power  to  postpone  proof  of  a claim  until  an  assignee  is  chosen, 
if  a case  is  made  out  for  such  postponement  within  the  rule  of  the  court.— -in  re 
Herman,  3 B.  It  153. 

A creditor  made  a proot  of  claim  on  two  old  promissory  notes,  and  afterwards 
applied  to  amend  proof  so  as  to  show  that  a new  note  had  been  given  in  a settle- 
ment in  which  said  two  notes  were  part  consideration,  and  had  beeu  proved  by 
mistake  ; the  court  held  that  the  application  to  aineud  must  be  denied,  but  that  the 
creditor  might  prove  the  new  note  independently. — In  re  Montgomery,  3 B.  1L 
lo9. 

Creditors  are  entitled  to  prove  their  claims  before  the  day  appointed  for  the 
first  meeting  of  creditors. -*-/n  re  Patterson.  Sup.  B.  R.  xxii. 

W.'ere  the  proof  of  a claim  is  postponed  bv  the  Register,  and  again  presented 
after  the  election  of  an  assignee,  it  mast  be  treated  iu  all  respects  as  if  it  had  not 
been  tendered  before.  — la  re  Herman,  3 B.  R.  161. 

The  penalty  against  the  creditor  provided  for  by  the  39th  section  of  the  United 
States  Bankrupt  Act  of  1667,  of  not  being  allowed  to  prove  his  debt  in  bankruptcy,* 
is  enforceable  against  him  only  where  he  compels  the  assignee  to  resort  to  legal  pro- 
ceedings to  recover  back  the  property  transferred  in  violation  of  the  act,  uud  in 
case  such  proceedings  are  successful.  — In  re  Davidson,  3 B.  R.  106. 


a A debt  is  provable  in  bankruptcy,  although  there  was  a reservation  of  a 
greater  rate  of  interest  than  six  per  cent,  by  a national  bank  which  was  the  credi- 
tor.— In  re  Moore,  1 B R.  123. 

An  agent  of  a creditor  filed  and  proved  the  claim  of  his  principal,  but  not 
haviug  power  of  attorney  to  vote  for  assignee,  sought  to  withdraw  proof  of  said 
claim,  partly  for  the  reason  that  he  had  not  stated  in  his  deposition  that  the  credi- 
tor held  promissory  notes  not  yet  due,  and  hod  agreed  to  discharge  the  claim  ou 
ttnir  payment ; The  court  held  that  neither  the  proof  of  debt  nor  deposition  eould 
be  withdrawn,  but  the  creditor  ought  to  be  allowed  and  required  to  amend  the 
proof. — In  re  Loweree,  Sup.  B.  R.  xvL 

Where  a married  woman  holds  the  note  of  a firm  of  which  her  husband  was  a 
member,  given  by  said  firm  to  him  for  bis  contribution  to  capital  stock,  such  note 
is  not  evidence  of  debt  agaiust  the  firm,  and  she  can  only  prove  as  against  her 
husband  and  participate  in  the  dividends  of  his  individual  estate. — In  re  Frost,  3 
B.  R.  180 ; see  also  in  re  Blandin,  5 B.  R.  39. 

A creditor  of  the  bankrupt  holding  the  security  of  a deed  of  truft  in  the  nature 
of*  a mortgage,  with  power  of  sale  in  a third  party  as  trustee,  must  prove  his  debt 
as  a secured  creditor  and  obtain  permission  to  have  the  security  sold.  Should  the 
creditor  direct  a sale  without  this  permission,  th<*  court,  upon  application  of  the 
assignee,  will  set  aside  the  sale. — In  re  Davis,  assignee,  Ac.,  2 B.  R.  125;  5 B.  R.  122 

b A creditor  who  has  received  a preference  contrary  to  the  United  States  Bank- 
rupt Act  of  1867,  but  afterwards  surrenders  voluntarily  to  the  assignee  in  bunk- 
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roptcy  all  the  property  and  accounts  received  by  the  preference,  is  entilod  to  prove 
his  debt. — In  re  Montgomery,  3 B.  R.  89. 

Creditors  will  not  be  allowed  to  prove  their  debt  where  they  refuse  to  surren- 
der bankrupt’s  property  until  after  the  assignee  has  obtained  a decree  against  them. 
— In  re  Tonkin  & Trewortka,  4 B.  R.  13. 

The  right  of  a preferred  creditor  to  prove  his  debt  is  conferred  by  the  United 
States  Bankrupt  A t of  1867,  independent  of  the  second  clause  of  section  24  of 
said  act,  the  operation  of  that  clause  being  merely  to  suspend  that  right  until  such 
creditor  shall  have  surrendered  all  property,  Ac.,  as  therein  provided,  and  in  the 
construction  of  this  clause  it  makes  no  difference  whether  the  petition  be  voluntary 
or  involuntary.  A creditor  is  only  barred  trom  proving  liis  debt  when  a recovery 
has  l*eeu  hud*  under  sections  35  and  39  ol  said  Act. — in  re  Scott  A McCarty,  3 B. 
R.  139. 

A creditor  who  takes  a preference  contrary  to  the  provisions  of  section  39  of 
the  United  Slates  Bankrupt  Act  of  1867,  cannot  prove  nis  debt  in  bankruptcy  if 
his  debtor  is  adjudged  a bankrupt  within  six  months  thereafter. — in  re  Walton,  4 
B.  R.  154. 

It  is  not  necessary  for  creditors  who  recovered  judgments  after  the  adjudication 
of  their  debtor,  to  vacate  their  judgments  before  they  can  prove  the  claims  on 
which  the  judgments  were  recovered,  provided  such  claims  are  otherwise  properly 
provable.  — In  re  Stevens,  4 B.  R.  122. 

Where  the  liability  of  o bankrupt  as  endorser  on  certain  promissory  notes 
has  become  absolute,  a creditor  holding  a mortgage  upon  property  of  the  maker 
thereof,  as  security  for  their  payment  may,  nevertheless,  prove  the  full  amount  of 
the  notes  against  the  bankrupt  as  endorser. — in  re  Cram,  1 B.  R.  132. 

A secured  debt  is  provable  within  the  meaning  of  section  39  of  the  United 
States  Bankrupt  Act  of  1867.  so  as  to  entitle  a creditor  holdiug  such  debt  to  file 
a petition  for  afljudicntion  of  bankruptcy  under  said  section.— in  re  Bloss,  4 B. 
R.  37. 

A creditor  who  has  his  claim  wholly  or  partially  secured  mav  prove  the  same 
in  bankruptcy,  but  cannot  vote  at  the  election  of  an  assignee.  — In  re  Davis  A Son, 
Sup.  lb  li.  xxvi. 

Wneru  au  insolvent  gives  warrants  of  attorney  to  creditors  to  enter  judgments 
against  him,  the  creditors  not  having  cause  to  believe  their  debtor  insolvent,  the 
judgments  will  not  be  set  aside  as  void,  and  the  holders  thereof  will  be  allowed  to 
prove  lor  their  claims  and  regular  interest,  but  will  cot  be  permitted  to  include 
usurious  interest — In  re  Shaffer,  4 B.  R.  179. 

A note  executed  nnd  delivered  by  u firm  as  collateral  security  for  a guarantee 
on  which  the  guarantor  is  still  responsible,  may  be  proved  against  the  insolvent  estate 
of  the  makers.  A note  executed  by  one  partner  in  the  name  of  hia  firm,  as  a sub- 
stitute lor  a note  of  the  same  amount  previously  executed  by  them,  and  delivered 
prior  to  the  institution  of  proceedings  in  insolvency  by  the  makers,  may  be  proved 
against  their  estate,  there  being  n«. tiling  to  show  that  in  making  and  delivering  the 
same  he  exceeded  his  authority. — Moaely  v Ames,  5th  Allen's  Mass.  163. 

A bond  of  indemnity  given  lor  the  protection  of  au  attaching  officer  who  has 
not  been  compelled  to  pay  or  sued  for  his  acts,  does  not  constitute  a debt  which  is 
provcable  in  insolvency  against  the  obligors. — lunjman  v.  Futile,  5th  Allen’s  Mass. 
133. 


c Although  any  lien  obtained  by  reason  of  a judgment  for  a debt  provable  in 
bankruptcy  is  surrendered  and  giveu  up,  by  the  act  of  proving  the  debt,  the  lien 
of  such  suit  or  judgment  is  not  surrendered  so  far  as  it  may  affect  after  aconired 
property  in  cost*  a discharge  is  not  gi anted. — Iloyt,  et  aL  v.  Freel  et  ai,  4 B.  K„  34. 

* Proofs  of  debt  are  to  be  first  sent  to  the  assignee,  and  alter  he  has  made  his 
register  under  section  22  ot  the  United  States  Bankrupt  Act  of  1867  to  the  Regis- 
ter, and  finally  filed  in  the  clerk's  office  under  General  Order,  No.  27. — Anon,  1 B. 
1L  2. 

d The  provision  of  the  39th  section  of  the  United  States  Bankrupt  Law  of 
1867,  which  deprives  the  creditor  who  receives  a preference  of  the  right  to  provo 
his  debt,  refers  only  to  the  debt  sought  to  be  preferred,  and  not  to  other  debts, 
especially  those  not  then  due  in  respect  of  which  no  preference  was  attempted  to 
be  given.—  In  re  Arnold,  2 B.  R.  61. 
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CHAPTER  VI. 

ASSIGNEES. 

The  Register’s  powers,  as  will  be  noticed  more  fully 
hereafter,  are  circumscribed,  and  while  they  should  be 
exercised  without  prejudice  to  the  bankrupt  or  any  cred- 
itor who  has  proved  a debt,  equal  fairness  should  be  ob- 
served towards  any  person  tendering  a proof  for  it  has 
been  decided  that  the  words  “any  creditor”  means  as  well 
a creditor  who  has  proved  a debt  as  a creditor  who  has 
tendered  proof  which  has  not  yet  been  allowed.1  It  is  the 
duty  of  a register  where  evidence  is  offered  in  regard  to 
the  validity  of  a claim  tendered  for . proof,  to  investigate 
the  question  so  raised,  and  if  there  be  an  issue  thereon  to 
adjourn  the  same  into  court  for  the  decision  of  the  judge. 
Suspicious  claims  should  not  be  allowed  to  be  proved 
merely  on  the  oath  of  the  creditor*  Where  a claim  is 
presented  for  proof  before  the  election  of  an  assignee,  aud 
the  judge  entertains  doubts  of  its  validity  or  of  the  right 
of  the  creditor  to  prove  it,  such  proof  may  be  deferred 
until  after  an  assignee  is  chosen.8  But  the  court  shall 
allow  all  debts  duly  proved,  unless  proper  cause  shall  be 
•shown  why  the  proof  thereof  should  not  be  vacated  or 
annulled.*  After  the  proof  of  debts,  the  first  thing  in 

1.  A claim  founded  upon  open  account  between  creditor  and  bankrupt,  and 
contested  by  the  bankrupt,  will  not  be  totally  rejected;  but  it  must  be  postponed 
until  the  amount  actually  due  is  ascertained.— in  re  Jones,  2 B.  K.  20. 

The  words  “any  creditor,”  in  the  last  clause  of  the  22d  section  of  the  Bank- 
rupt Law,  are  to  be  interpreted  to  mean  not  only  a creditor  who  has  proved  his 
debt  but  a creditor  who  nos  tendered  proof  of  a debt  which  has  not  yet  been  al- 
lowed.— In  re  Ray,  B.  R.  Sup.,  xliv.  • 

2.  The  Register  has  no  right  to  pass  upon  the  satisfactory  or  unsatisfactory 
character  of  a proof  of  debt  where  an  issue  of  fact  or  of  law  is  raised;  in  such 
a cose  it  iR  the  duty  of  the  Register  to  adjourn  the  same  into  court  for  the  decision 
of  the  Judge,  although  the  Register  is  fully  authorized  to  pass  upon  claims,  and 
investigate  the  same  where  no  issue  has  been  ruised — In  re  Bogertd  aL,  2 B.  R. 
139. 

3.  AJ1  inquiry  os  to  the  validity  of  the  petitioning  creditor’s  debt  is  precluded 
so  long  as  the  adjudication  of  bankruptcy  is  unrevoked. — In  re  Fallon,  2 B.  R.  92. 

A Register  has  no  authority  to  make  an  order  for  a creditor  to  show  cause  why 
proof  of  debt  should  not  be  vacated.  This  power  rests  only  with  the  court. — Com- 
stork  v.  Wheeler,  2 B.  R.  171. 
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order  is  the  f ho  ice  of  an  assignee,  which  should  take  place 
at  the  first  meeting  of  creditors*  It  is  usual  for  the  cred- 
itors to  choose  one  of  their  own  number  as  such  assignee, 
or  such  other  person  as  the  Register  may  recommend,  but 
it  should  be  borne  in  mind  that  the  choice  or  appointing 
power  is  with  the  creditors  and  does  not  rest  with  the 
Register* except  where  the  creditors  fail  to  make  a selec- 
tion ; and  1*ven  then  if  there  be  an  opposing  interest  the 
Register  has  no  right  to  designate  an  assignee  but  shall 
order  a new  election.* 

If  the  creditors,  however,  permit  themselves  to  be  over- 
ruled or  ignored  in  this  vital  matter,  they  deserve  to  suffer 
for  the  future  neglect  of  any  careless  or  incompetent 
management  of  the  bankrupt’s  affairs  by  the  assignee,  who 

is  not  of  their  choice.'  Corporations  holding  debts  against 

• 

4.  The  term  “ first  meeting"  means  the  day  which  has  been  flxod  in  the  war- 
rant as  the  day  on  which  the  creditors  shall  hold  their  first  meeting  to  prove  their 
debts  and  make  choice  of  an  assignee.  If  all  the  debts  presented  for  proof  on  the  . 
first  day  cannot  then  be  proved  for  want  of  time,  a liberal  construction  of  the  pro- 
visions of  the  Act  would  indicate  that  an  adjournment  to  a future  day  may  be  had 
in  order  to  admit  all  the  provable  claims,  and  afford  the  creditors  a lair  opportunity 
to  make  choice  of  an  assignee.—  In  re  Phelps,  Caldwell  & Co.,  1 B,  R.  139. 

The  court  had  formerly  power  to  o4journ  the  choice  of  assignees,  even  though 
all  the  creditors  present  had  concurred  in  the  election  (Et  parle  Garland,  2 Rose, 
361;  1 Mad.  318),  and  it  seems  this  power  is  not  interfered  with  by  the  Act  of  1861; 
but  the  choice  should  not  be  adjourned  for  the  mere  purpose  of  allowing  time  to 
investigate  a proof  of  debt  tendered,  where  the  amount,  even  if  allowed,  is  not  suf- 
ficient to  turn  the  choice  against  the  assignees  already  chosen. — In  re  Wooley,  1 
Gl.  J.  366;  see  Griffith  &.  Holmes'  English  Law  and  Practice  in  Bankruptcy. 

A creditor  who  has  not  proved  his  debt  lias  not,  under  the  Bankrupt  Act,  a 
legal  status  sufficient  to  enable  him  or  his  attorney  to  vote  for  the  choice  of  an  as- 
signee.— In  re  Hill,  B.  R.  Sup.  iv. 

6.  A creditor  who  has  not  reoeived  a preference  contrary  to  the  provisions  of 
#the  Bankrupt  Act  is  eligible  as  assignee.— In  re  Barrett,  2 B.  R.  165. 

* In  case  no  creditors  attend  at  the  first  meeting  of  creditors  an  assignee  may  be 
appointed  by  the  Register. — In  re  CoggaweU,  B.  R.  8up.  xiv. 

Where  a majority  in  number  of  the  sreditors  voted  for  one  assignee,  and  other 
creditors,  representing  the  minority  in  amount  of  the  debts  proved,  voted  for 
another  assignee,  the  Register  stAted  to  the  meeting  of  the  creditors  that  as  no 
choice  had  been  made,  it  would  devolve  upon  him  to  appoint  an  assignee.  The 
voto  which  had  been  taken  was  not  considered  bv  tne  Register  otiier  than 
as  an  informal  vote  or  expression  of  opinion.  It  was  held  that  there  was  no  such 
tiling  known  to  the  law  as  an  inform'd  vote;  that  a vote  was  had  in  this  case,  that 
there  had  been  no  choice,  and  that  it  was  the  duty  of  the  Register  to  have  stated  to  * 
the  meeting  that  the  duty  of  appointing  an  assignee  devolved  upon  tho  Judge, 
unless  there  was  no  opposing  interest,  and  that  any  creditor  had  the  right  to  object 
to  the  Register’s  making  the  appointment;  that  there  certainly  was  an  opposing  in- 
terest in  this  case,  and  the  appointment  by  the  Register  was  irregular. — In  re 
Pearson,  2 B.  It.  151. 
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a bankrupt  are  permitted  to  prove  the  same  by  the  oath 
or  solemn  affirmation  of  their  president,  cashier,  or  treas- 
urer, and  are  permitted  to  exercise,  through  their  repre- 
sentatives,all  the  rights  which  have  heretofore  been 
enumerated  as  pertaining  to  an  individual  creditor,’  inclu- 
ding of  course  the  choice  of  an  assignee  or  assignees,  and 
the  vote  of  a corporation  therefor  will  be  made  by  the 
person  deputised  as  the  attorney  of  the  corporation  in 
the  bankruptcy  proceedings.  In  cases  where  the  proof  of 
a creditor's  claim  has  been  opposed,  he  has  a right  to  ap- 
peal from  the  decision  of  the  District  Court  which  has  re- 
jected his  claim  to  the  Circuit  Court  of  the  United  States, 
and  the  judgment  of  that  court  shall  be  conclusive,  and 
the  list  of  debts  will  be  altered  to  conform  thereto.  Such 
creditor  shall  be  entitled  to  costs,  if  successful,  and  if  re- 
covered against  the  assignee  they  shall  Be  allowed  out  of 
the  estate.7  Any  creditor  has  a right  to  apply  for  an 
order  for  the  examination  of  the  bankrupt,  who  shall  sub- 
mit to  the  same  under  oath.9  Registers  usually  require 

6.  A corporation  can  only  vote  by  attorney  specially  appointed,  or  by  an  officer 
acting  under  general  power. — Griffith  & Holmes'  English  Law  aud  Practice  in 
Bankruptcy,  824. 

Bank  officers  may  authorize  an  attorney  to  prove  on  behalf  of  tlieir  bank. — Ez 
parte  Kckroyd.  1 M.  1).  I).  555  ; ex  parte  Manager  of  Western  Bank  of  Scotland,  30 
L.  T.  173.  (Eng.) 

Every  creditor  who  has  made  firoof  of  his  debt  may  vote  in  the  choice  of  an 
assignee,  but  to  give  such  vote  he  must  be  present  in  person  or  by  attorney. — 
Griffith  & Holmes'  English  Law  and  Practice  in  Bankruptcy,  824. 

7.  Any  supposed  creditor  who  takes  an  appeal  to  the  Circuit  Court  from  the 
decision  of  the  District  Court  rejecting  his  claim  in  whole  or  in  part,  according  to 
the  provisions  of  the  8th  section  of  this  act,  or  shall  give  notice  of  his  intention,  « 

— See  Rule  26,  General  Orders  in  Bankruptcy. 

Proceedings  under  an  assignment  made  by  State  law,  being  in  fraud  of  the 
United  States  Bankrupt  Act  of  1867,  the  court  in  bankruptcy  cannot  allow  a party 
the  expenses  incurred  by  him  in  his  attempt  to  defeat  the  provisions  and  operation 
of  the  bankrupt  law. — In  re  Stubbs,  4 B.  It.  124. 

A creditor  of  a bankrupt  who  employs  counsel  and  incurs  other  expenses  by 
which  all  the  creditors  are  beuefitted,  may  be  allowed  all  reasonable  expenses  out  of 
the  funds  in  the  hands  of  the  assignee. — In  re  N.  Y.  Steamship  Co.,  3.  B.  It.  155. 

Petitioning  creditors  are  entitled  to  be  reimbursed  on  motion,  for  their  rea- 
sonable expenses  in  proceedings  against  an'in  voluntary  bankrupt  They  must, 
however,  lile  their  claim  therefor,  and  the  assignees  are  entitled  to  be  heard  against 
its  allowance  and  may  contest  the  items  of  its  claim. — In  re  Mittledorfcr,  3 B.  It.  1. 

8.  Each  creditor  has  a right  under  section  2G  of  the  Bankrupt  Act  to  examine 
the  bankrupt  on  oath  as  to  the  matters  specified  in  that  section  : such  examination 
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such  application  to  be  based  on  an  affidavit,  although  they 
may  allow  the  same  without  any  petition  in  writing  or  affi- 
davit. But  on  the  request  of  the  assignee,  either  orally  or 
in  writing,  the  Register  must  mak*e  an  order  for  the  bank- 
rupt’s examination  for  the  discovery  of  property.  Although 
the  creditor’s  examination  may  be  and  frequently  is  used 
for  this  purpose,  the  distinction  usually  made  is,  that  the 
examination  by  the  assignee  is  only  intended  to  discover 
property,  and  that  by  the  creditor  to  discover  property 
and  to  be  used  in  opposing  the  bankrupt’s  discharge.* 


enures  to  the  benefit  of  all  the  creditors.  The  fact  that  the  bankrupt  has  been  ex- 
amined by  one  creditor  will  not  preclude  his  examination  by  another,  but  Registers 
should  so  direct  examinations  that  the  bankrupt  should  not  be  unnecessarily  har- 
mssed. — In  re  Adams,  2 B.  R.  92. 

A bankrupt  under  examination  may  consult  with  his  counsel  in  the  discretion 
of  the  Register. — h rt  Patterson.  B.  R Sup.  xxxiii. 

A warrant  of  commitment  for  not  signing  an  examination  concluded- by  com- 
mitting the  bankrupt  until  he  should  make  full  answers  to  the  satisfaction  of  the 
commissioner,  held  informal,  but  not  defective. — In  re  Leak,  3 Y.  &■  J.  46,  (Eng.) 

A bankrupt  must  answer  questions  relative  to  his  wife’s  property,  where  the  * 
questions  are  pertinent  and  proper.— In  re  Craig,  4 B.  R.  60. 

A bankrupt  summoned  or  ordered  at  the  instance  of  a creditor  to  appear  and 
be  examined  touching  his  bankruptcy,  is  not  entitled  to  witness  fees.— In  re  McNair, 
2B.R.  77. 

A bankrupt  cannot  be  examined  without  sufficient. cause,  and  the  application 
of  a creditor  for  such  order  will  be  refused  if  he  fail  to  show  upon  petition  or  affi- 
davit duly  verified  any  valid  reason  therefor. — In  re  Adams,  2 B.  R.  33. 

A Register  on  the  examination  of  a witness,  has  no  power  to  decide  on  the 
materiality  or  relevancy  of  questions. — In  ' e Bond,  3 B R.  2. 

A bankrupt  cannot  be  allowed. to  consult  his  counsel  before  answering  a ques- 
tion put  to  him  by  the  Register  unless  by  his  permission. —/n  re  Tanner,  IB  R 59. 

The  examination  of  the  bankrupt  under  section  2G  of  the  act  and  General 
Orders,  Rule  10,  should  be  conducted  in  all  respects  before  the  Register  as  if  the 
cose  was  in  progress  of  trial  before  the  judge  of  the  United  States  District  Court, 
and  if  under  advice  of  counsel  the  bankrupt  hinders  or  delays  the  proceedings,  the 
Register  may  refuse  to  giant  him  that  privilege.— In  re  Judson,  1 B.  R.  82. 

The  order  for  the  examination  of  a bankrupt  will  be  made  as  a matter  of 
course  by  the  Register,  upon  the  application  of  the  assignee.  — In  re  Lanier,  2 B. 
R.  50. 

When  the  bankrupt  files  bis  petition  he  submits  himself  to  tho  order  of  the 
court,  to  be  summoned  or  ordered  and  examined  at  any  and  at  all  times  when  it 
may  seem  that  the  ends  of  justice  may  be  furthered  thereby. — In  re  Brandt,  2 B. 
R.  76. 

A bankrupt  cannot  be  examined  for  the  purposo  of  ascertaining  whether  or  not 
& certain  debt  was  created  by  fraud.  In  re  Tallman,  3 B.  B.  122. 

Creditors  cannot  be  allowed  to  examine  the  bankrupt  to  prove  the  nature  of 
the  transaction  out  of  which  the  indebtedness  due  to  them  arose  for  the  purposo  of 
sbowiug  that  owing  to  its  fraudulent  character  it  cannot  be  discharged  under  the 
proceedings  in  bankruptcy. — In  re  Wright,  2 B.  R.  56. 

Counsel  should  uot  frame  answers  for  the  baukrupt  upon  his  examination 
before  the  Register,  and  as  a general  rule  consultations  with  counsel  upon  an  ex- 
amination should  uot  be  allowed. — in  re  Lord,  3 B.  R.  58. 


Digitized  by  Google 


190 


GAZZAM’S  TREATISE  ON 


A bankrupt  failing  to  answer  a proper  question  upon  Ins  examination  before 
the  Register,  will  be  compelled  to  answer  by  the  court — In  re  Holt,  Jr.,  3B.  R. 
68. 

Bankrupt  cannot  refuse  to  answer  certain  questions  on  the  ground  they  would 
criminate  or  degrade  him,  it  the  assignee  is  entitled  to  the  information.  — In  re 
Richards,  4 B.  R.  25.  % 


a A Register  has  power  to  postpone  proof  of  a claim  until  after  the  choice  of 
an  assignee,  if  a case  is  made  out  for  such  postponement  within  rule  6 of  this  court; 
but  he  nas  no  power  to  institute  the  inquiry  provided  for  by  the  last  clause  ot  sec- 
tion 22  of  the  United  States  Bankrupt  Act  of  1867.— In  re  Herman  et  aL,  3 B.  R. 

• 153. 

A Register  has  power  to  postpone  proof  of  a claim  until  an  assignee  is  chosen, 
where  there  are  doubts  as  to  the  validity  of  the  claim  or  the  right  of  the  creditor  to 
prove  it,  and  the  Register  ought  to  exclude  from  voting  for  an  assignee,  all  persons 
who  are  inhibited  from  proving  their  debts  by  the  provisions  of  sections  23,  35  and 
39  of  the  United  8tates  Bankrupt  Act  of  1867. — In  re  Stevens,  4 B.  R.  122. 

A creditor  not  mentioned  m the  bankrupt's  schedules  filed  a deposition  setting 
forth  a claim  for  unliquidated  damages  on  a breach  of  contract  by  the  bankrupt, 
but  made  no  application  for  assessment  of  damages.  Tno  court  decided  that  such 
debt  was  not  duly  proven.—  In  re  Clough,  2 B.  K.  59.  • 

6 A creditor  cannot  change  his  vote  for  choice  of  an  assignee  after  the  meet- 
ing for  that  purpose  has  adjourned,  and  thereby  cause  a failure  to  elect.  Should 
he  make  the  mistake  of  voting  for  the  wrong  party,  And  has  good  cause  for  objec- 
ting to  the  choice  made,  he  can  state  his  reasons  for  the  same  to  the  judge  before 
whom  the  whole  subject  will  be  heard  and  determined.  —In  re  Schieffer  et  aL,  2 B. 
R.  179. 

It  is  not  proper  to  elect  as  assignee  in  bankruptcy,  a near  relative  of  the  bank- 
• rapt  In  such  case  the  appointment  by  the  Register  of  a regular  assignee,  according 
to  the  rules  of  the  district  will  be  confirmed. — In  re  Zinn,  4 B.  R.  123. 

c Where  an  asssignee  is  chosen  by  the  greater  part  in  value  and  number  of 
the  creditors  who  have  proved  their  claims,  and  there  is  no  imputation  either  upon 
his  capacity  or  integrity,  he  is  assignee  by  virtue  of  law,  and  the  judge  cannot  in- 
terfere. — In  re  Grant,  2 B.  R.  35. 

d Corporations  may  verify  their  claims  by  the  oath  or  solemn  affirmation  of 
their  president  or  treasurer. — Section  22,  U.  8.  Bankrupt  Act  of  1867. 

A corporation  created  for  the  purpose  of  carrying  on  any  lawful  business  de- 
fined by  its  charter,  and  clothed  with  power  to  do  so,  is  such  a corporation  as  ia 
contemplated  by  the  Bankrupt  Act  of  1867.— Itankin  d:  Pullen  v.  Florida,  Atlantic 
&.  G.  C.  R R Co.,  1 B.  R,  196.  . 

e The  26th  section  of  the  Bankrupt  Act  entitles  any  creditor  to  on  order  for 
the  examination  of  the  bankrupt.  The  fact  that  one  creditor  has  examined  the 
bankrupt,  is  uot  a reason  for  withholding  the  privilege  from  another  creditor  when 
notice  is  given  and  good  cause  shown.— In  re  Gilbert,  3 B.  R.  37. 

The  assignee  in  bankruptcy  and  a creditor  stand  upon  the  6ame  footing  a a to 
their  rights  under  this  section  of  the  Statute.  A creditor  examines  the  bankrupt 
not  onlv  for  the  purpose  of  discovering  property,  but  more  especially  to  elicit  facta 
upon  which  objections  to  the  discharge  of  the  bankrupt  can  be  grounded.  Where 
the  assignee  or  other  creditors  hare  examined  the  bankrupt  at  different  times,  the 
Statute  does  pot  impose  any  regulations  or  restrictions  upon  the  party  exacting  the 
second  or  subsequent  examination  because  of  the  previous  examination  of  the 
bankrupt  The  Statute  would  be  entirely  inoperative  if  a creditor  should  be  re- 
quired on  examining  a bankrupt  to  investigate  all  previous  examinations  to  which 
he  had  been  subjected,  and  so  shape  each  interrogatory  as  not  to  raise  the  objection 
on  the  ground  that  the  bankrupt  had  answered  a like  question  upon  a previous  ex- 
amination. Without  reference  to  anything  which  may  have  been  done  by  others, 
each  creditor  must  be  permitted  to  put  his  own  questions  in  bU  own  way. — in  re 
Vogel,  5 B.  R. 
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CHAPTER  VII. 

DIVIDENDS. 

In  cases  of  individual  bankruptcy,  after  payment  of 
debts  due  the  United  States  and  the  State  of  the  debtor’s 
domicil,  all  the  creditors  whose  debts  are  duly  proved, 
shall  be  entitled  to  a pro  rata  share  in  the  bankrupt’s 
property,®  and  no  priority  or  preference  whatever  will  be 
permitted  “except  wages  to  an  amount  not  exceeding 
fifty  dollars  for  labor  performed  within  six  months  next 
preceding  the  adjudication  of  bankruptcy,  due  to  any 
operative,  clerk  or  house  servant,  who  shall  be  first  paid 
in  full.”1 

1.  Section  36  of  the  Bankrupt  Act  only  comes  into  operation  when  there  are 
firm  assets  and  the  proceedings  are  instituted  against  the  firm  and  each  of  its 
members,  in  which  case  the  assets  are  to  be  marshalled  according  to  the  equity 
rule,  firm  creditors  to  have  priority  as  respects  the  joint  assets,  and  individual 
creditors  as  respects  the  separate  estate  of  his  debtor.  This  construction  of  the 
Bankrupt  Act  has  the  merit  of  producing  that  equality  which  it  is  the  leading  and 
manifest  purpose  of  the  Act  to  secure  ;,  and  in  effect  reaches  the  result  which  the 
Enplish  chancellors  have  felt  bound  by  equitable  principles  to  adopt,  viz  : That 
where  there  is  no  joint  estate  and  no  solvent  partner,  all  the  creditors,  joint  and 
separate,  shall  share,  pari  passu,  in  the  estate  of  the  bankrupt  partner.  Upon  the 
facts  submitted,  this  court  is  of  opinion  that  all  the  creditors  of  the  said  bankrupt 
who  had  proved  their  claims  before  the  Register,  were,  and  are,  entitled  to  share 
pro  reda  in  the  distribution  of  the  estate  of  the  bankrupt,  whether  their  debts  were 
originally  against  the  firm  of  Downing  A Emerson  or  against  the  said  Downing 
individually.  This  court  is  therefore  of  the  opinion  that  the  court  below  erred  in 
holding  that  the  individual  creditors  of  Downing  were  entitled  to  priority,  and  its 
judgment  is  reversed,  and  the  assignee  ordered  to  make  an  equal  distribution  of  the 
estate  among  all  the  creditors  whose  claims  have  been  duly  established  and  regis- 
tered.—//* re  Downing,  3 B.  R.  182. 

See  United  8tates  Bankrupt  Act  of  1867,  section  28. 

Assignment  may  be  made  of  claims  due  for  wages,  and  the  same  will  be  paid 
to  the  assignee  to  the  amount  intended  in  the  assignment  (assignee  of  claims  not 
assignee  of  bankrupt).  The  wages  due  to  an  operative  to  amount  of  $50,  for  labor 
performed  within  six  months  next  preceding  adjudication  of  bankruptcy,  have  a 
priority.  — In  re  Brown,  3 B.  R.  177. 

When  trust  property  does  not  remain  in  specie,  but  has  been  made  way  with  by 
trustee,  the  cestui  que  trusts  have  no  longer  a specific  remedy  against  the  estate. 
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A second  meeting  of  the  creditors  is  usually  held  at 
the  expiration  of  three  months  from  the  adjudication  of 
bankruptcy,  and  it  is  the  duty  of  the  assignee  to  make  a 
duly  verified  report  to  the  creditors  at  such  meeting,  of 
all  his  receipts  and  payments,  together  \vith  a statement 
of  the  whole  estate  of  the  bankrupt  as  then  ascertained, 
of  the  property  recovered  and  of  the  property  outstand- 
ing, and  of  the  cause  of  its  being  in  that  situation,  and 
also  of  debts  and  claims  which  are  then  undetermined, 
and  what  §um  remains  in  his  hands.  At  such  meeting  a 
majority  in  value  of  the  creditors  who  attend  in  person  . 
or  by  attorney,  if  at-  least  one-half  in  value  of  the  credi- 
tors are  present,  shall  determine  what  part  of  the  net  pro- 
ceeds of  the  estate  shall  be  divided  ; but  the  assignee  is 
directed  to  make  such  determination  in  the  event  that  at 
least  one-half  in  value  of  the  creditors  are  not  represent- 
ed at  such  meeting,  and  the  creditors  who  have  proved 
their  debts  are  entitled  to  receive  a statement  of  the  divi- 
dend which  has  been  declared,  and  the  assignee  shall 
make  payment  of  the  same.26  At  a third  meeting  of  cred- 


and  must  therefore  come  in  pari  passu  with  the  other  creditors. — In  re  Janeway,  4 
B.  R.  26.. 

The  Government  of  the  United  States  is  not  entitled  |to  receive  a dividend 
upon  a bond  executed  by  two  parties  individually,  out  of  partnership  assets,  until 
the  partnership  creditors  have  been  paid  in  full.—  In  re  Webb,  2 B.  li.  183. 

2.  Until  a recovery  has  been  had,  by  judgment  or  decree,  a preferred  creditor 
may  surrender  under  section  23  ; and  his  right  to  make  probate  of  his  debt  and 
share  in  the  distribution  of  bankrupt’s  estate  will  not  be  aff.icted  by  unit  com- 
menced and  pending  against  him  at  the  time  of  such  surrender — In  re  Kipp,  4 B. 
R 190. 

Assignee  should  not  request  court  to  call  second  meeting  under  section  27,  or* 
third  or  other  meeting  under  section  28,  unless  he  has  in  his  hands  something 
wherewith  to  make  a dividend.  — In  re  Son,  1 13.  11.  58  ; s,  c.  15  Fitts.  L.  J.  242  ; 
in  re  Dean,  1 13.  B 26  ; s.  c.  1 L.  T.  B.  9. 

By  the  Bankrupt  Act  it  is  not  essential  that  the  second  and  third  meetings 
should  be  held  at  any  particular  time,  but  only  that  they  sho  ild  be  held  at  the  ex- 
piration of  certain  mouths,  and  if  they  should  not  be  held  as  indicated  by  the  Act, 
on  application  of  any  creditor  or  of  the  bankrupt  himself,  the  court  will  probably 
order  such  meeting,  although  it  was  the  fault  of  the  assignee  that  they  were  not 
Boon^r  Cidled. 

WMro  meetings  have  been  called  by  order  of  the  court  it  will  be  presumed 
that  such  order  was  made  for  good  cause  shown.—  In  re  Littlefield,  3 B.  R.  13. 

The  Register  and  assignee  will  be  restrained  in  proper  cases  from  making  or 
paying  dividends  until  the  lurther  order  of  the  court,  that  an  opportunity  may  b« 
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itors,  to  be  called  after  the  expiration  of  three  months 
after  the  next  preceding  one,  a final  dividend  will  be  de- 
clared unless  a portion  of  the  bankrupt’s  estate  is  at  that 
time  in  litigation,  but  within  two  months  after  the  collec- 
tion of  which,  dividends  shall  be  made  thereof  in  manner 
aforesaid.’  Where  only  one  creditor  has  proved  his  debt, 
he  shall  receive  a dividend  thereon  even  if  it  be  to  the 
full  extent  of  his  claim  proved,4  and  no  dividend  already 


given  to  any  person  interested  to  apply  to  the  court,  on  proper  papers  and  proper 
notice  to  vacate  the  order  for  the  divividend. — In  re  The  N.  Y.  Mail  Steamship  Co., 
3 13.  K 73. 

No  dividends  will  be  paid  where  the  owners  of' a note  surrender  it  and  take  a 
new  one  from  the  bankrupt  after  his  adjudication. — In  re  Montgomery,  3 B.  It. 
108. 

The  distribution  of  the  assets  of  the  bankrupt  cannot  be  stayed  or  prevented 
by  the  process  of  a State  Court — In  re  Bridgman,  2 B.  R.  84. 

Where  the  assets  of  a bankrupt  are  more  than  sufficient  to  pay  the  debt  in  full 
of  a creditor  who  has  proved  his  claim,  the  balance  should  be  distributed  amongst 
the  creditors  who  have  failed  to  prove  their  claims,  but  whose  claims  have  been 
acknowledged  to  bo  valid  by  the  bankrupt — In  re  Haynes,  2 B.  R.  78  ; in  re  James, 
2 B.  R.  78. 

The  policy  and  purpose  of  bankrupt  laws  are  to  compel  an  equal  distribution 
of  the  assets  among  all  the  bankrupt’s  creditors. — In  re  Kingsbury,  3 B.  R.  84. 

Wheu  a note,  which  is  void  between  the  original  parties  is  pledged  to  a third 
party  as  security  for  goods  sold  to  an  amount  less  than  that  of  the  note,  such  third 
party,  upon  delivery  of  the  note  to  be  canceled,  may  receive  a dividend  on  the 
amount  of  the  note  to  the  value  of  the  goods  sold  out  of  the  bankrupt’s  estate.— 
Bailry  v.  Xichols,  2 B.  R.  151. 

\i  the  assignee  receives  no  assets,  his  account  must  be  made  out  in  accordance 
with  Form  No.  35.  Where  there  are  assets,  the  account  must  be  made  out  in  ac- 
cordance with  Forms  No.  37  and  38.— In  re  Bellamy,  B.  R.  Sup.  xiv. 

A dividend  due  a creditor  cannot  be  attached  in  the  hands  of  the  assignee. — 
In  re  Bridgman,  2 B R.  84 

A Register  can  require  that  a note  which  exists  as  an  evidence  of  a debt  bo 
produced  before  paying  any  dividend  on  it — In  re  Knoepfel,  Sup  B.  R.  xvi. 

3.  See  section  28  United  States  Bankrupt  Law,  1867. 

The  assets  of  a bankrupt  must  be  divided  in  accordance  with  the  provisions  of 
the  Bankrupt  Act,  without  any  reference  to  the  State  laws,  in  reference  to  the  di»- 
tribution  of  estates  of  decedents. — In  re  Erwin  et  al,  3 B.  R.  142. 

4.  Where  a single  creditor  has  made  proof  of  claim,  he  shall  be  entitled  to 
payment  thereof  in  rail,  if  there  are  sufficient  assets.  —In  re  James,  2 B.  R.  78 ; in 
re  Haynes,  2 B.  R. 

Where  no  debts  have  been  proved  and  there  is  reasonable  cause  to  believe  that 
none  will  be  proved,  surplus  funds  in  the  hands  of  the  assignee,  after  the  settlement 
of  the  estate,  will  be  paid  to  the  bankrupt  upon  his  filing  a verified  petition,  set- 
ting forth  his  reasons  for  believing  that  no  creditors  desire  to  prove  their  debts, 
ana  asking  that  the  funds  be  returned  to  him. — In  re  Hoyt,  3 B.  K.  13. 

A special  receiver  held  moneys  of  bankrupt’s  which  had  come  to  his  hands 
through  a voluntary  assignment  under  the  State  law,  adjudged  to  be  valid  by  the 
United  States  Court ; the  court  decided  that  a proper  portion  thereof  should  be 
distributed  among  the  creditors  in  bankruptcy  who  had  proved  their  debts,  diroct 
by  such  receiver,  and  that  a master  should  be  appointed  to  ascertain  the  proper 
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declared  shall  be  disturbed  by  the  proof  of  subsequent 
debts  ;*  but  creditors  proving  their  debts  after  one  or  more 
dividends,  shall  ,be  entitled  to  a dividend*  equal  to  those 
already  received  by  the  other  creditors  before  any  further 
payment  is  made  to  the  latter.8  * 

gum  to  be  divided  upon  the  basis  that  all  claims  against  the  bankrupt  would  be 
proved. — Sedgwick  v.  Place,  3B.  K.  78. 

5.  See  section  28  United  States  Bankrupt  Law. 


a Although  before  36th  section  of  the  bankrupt  act,  where  partners  in  trade 
shall  be  adjudged  bankrupts,  all  the  joint  property  of  the  partnership  and  also  all 
the  separate  estate  of  each  of  the  partners  shall  be  taken,  yet  in  the  distribution  in 
bankruptcy  the  joint  and  separate  estates  are  considered  as  distinct  estates.  This 
is  clear  by  the  rule  laid  down  for  the  ad  ministration  in  the  said  section.  It  haa 
therefore  been  held  that  a joint  creditor  having  a security  upon  the  separate  estate  is 
entitled  to  prove  against  a joint  estate  without  giving  up  his  security.  He  would, 
there-fore  by  the  same  principle,  be  allowed  to  prove  his  whole  claim  against  both  ' 
estates  and  receive  a dividend  from  each,  but  so  as  not  to  receive  more  than  the  full 
amount  of  his  debt.  In  this  case,  the  creditors  having  received  a compromise  of 
forty  per  cent  from  one  firm  not  in  bankruptcy,  who  were,  however,  liable  on  the 
* note,  can  prove  against  the  bankrupt  firm  to  the  amount  of  the  note  with  the  de- 
duction ol  the  forty  per  cent.,  and  may  likewise  prove  against  the  private  estate  of 
the  individual  partner  who  is  a member  of  both  firms,  and  may  receive  dividends 
from  both. — In  re  Howard,  Cole  ft  Co.,  4 B.  R.  185. 

A banker  permitted  a customer  to  overdraw  his  account  upon  having  a limited 
guarantee  from  a surety  which  provided  that  all  dividends,  compositions  and  pay- 
ments received  on  account  of  the  customer  should  be  applied  as  payments  in  gross, 
and  that  the  guarantee  should  apply  to  and  secure  arfy  ultimate  balance  that  should 
remain  due  to  the  banker.  The  customer  when  indebted  to  the  bank  more  than 
the  amount  of  the  guarantee  compounded  with  his  creditors  and  the  surety  paid 
the  amount  of  his  guarantee.  Held,  That  the  bank  was  entitled  to  receive  divi- 
dends upon  the  full  amount  of  their  debt  until  by  means  ot  such  dividends  and  the 
guarantee  they  should  have  been  paid  tho  whole  sum  due. — Midland  Banking 
Company  v.  Chambers,  7L  R.  Eq.  179  ; 19  L.  R.,  N.  S.  548  ; 17  W.  R.  156,  V.  G 
M.  Affirmed  on  appeal,  4 L.  R.,  Ch.  398  ; 38  L.  J.,  Chanc.  478  ; 20  L.  T.,  N.  8. 

346  ; 17  W.  R.  598,  (Eng.) 

Two  firms,  one  composed  of  A.  & B.  and  the  other  of  A.  B.  AC.,  earned  on 
business  at  Liverpool  and  Pernambuco,  respectively.  An  English  adjudication  was 
made  against  A.  A B.  and  the  holder  of  a bill  of  exchange  drawn  by  A.  B.  A C. 
on  A.  A B.,  proved.under  it  and  received  a dividend.  Afterwards  A.  B.  A C.  failed 
in  Pernambuco  and  the  same  creditors  proved  and  received  dividends  on  his  bill 
under  that  liquidation,  Held,  That  he  ought  not  to  receive  any  further  English 
dividend  without  refunding  the  Brazilian  dividends,  but  he  could  not  be  ordered 
to  refund  the  English  dividend  already  received.—  Ex  parte  Mellor,  3 De.  G.  F.  A 
J.  760,  (Eng.) 

Where  a bill  of  exchange  exhibited  by  a creditor  at  the  time  of  his  proof  is  lost 
before  a dividend  is  declared,  the  commissioner  should,  on  the  application  of  the 
creditor,  give  special  directions  to  the  official  assignee  to  pay  the  dividend  without 
requiring  the  production  of  the  bill. — Ee  parte  Wallis,  1 Deac.  496,  (Eng.) 

b Assignees  compelled  to  pay  dividends  on  the  application  of  the  person  en- 
titled to  receive  the  same  although  no  receipt  was  tendered  to  them.—  In  re  Moody, 

12  L.  J.,  Chanc.  145,  (Eng.) 

An  official  assignee  cannot  refuse  to  pay  a dividend  to  a secured  creditor  on 
his  surrendering  tho  security.—  Ex  parte  Sauudere,  2 Mont  D.  A D.  529,  (Eng.) 
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When  a note  which  is  void  between  the  original  parties  is  pledged  to  a third 
party  as  security  for  goods  sr  Id  to  an  amount  less  thau  that  of  the  note,  such  third 
party  upon  the  delivery  of  the  note  to  be  cancelled,  may  receive  a dividend  on  th© 
amount  of  the  note  to  the  value  of  the  goods  sold  out  of  the  bankrupt’s  estate. — Ex 
parte  Crossley.  3 Bro.  C.  C.  237. 

Where  a creditor  lost  his  bond  after  proving  his  debt,  the  court  ordered  that 
he  might  receive  the  dividends  upon  his  debt  upon  making  affidavit  of  the  facts, 
and  indemnifying  the  assignees. — Ex  parte  Robbins,  1 Deac  687. 

After  a dividend  had  been  declared,  a party  entitled  in  respect  of  a proof  re- 
quested the  assignees  by  letter  to  send  him  the  amount  of  his  dividend  in  a post 
office  order  promising  to  send  a reevipt  by  return  post  The  assignee  sent  no 
reply.  It  was  held  that  this  was  such  a refusal  to  pay  the  dividend  as  entitled  tho 
creditor  to  an  order  upon  petition,  at  the  costs  of  the  assignees  personally. — Ex  parte 
Jackson,  3 Mont  D.  Jt  D.  1,  (Eng.)  • 

• 

c The  payment  of  a dividend  was  stayed  to  give  an  opportunity  of  proving  to 
creditors  who  had  delayed  proving  for  eleven  years,  no  dividend  having  been  de- 
clared for  upwards  of  ten  years  after  the  fiat  issued. — Ex  parte  Sturton,  De  Gex. 
341,  (Eng.) 

No  dividend  already  declared  shall  be  distributed  by  reason  of  debts  being 
subsequently  proved,  but  the  creditors  proving  such  debts  $ball  be  entitled  to  a 
dividend  equal  to  those  already  received  by  the  other  creditors,  before  any  further 
payment  is  made  to  the  latter. — 8ec.  28  U.  S.  Bankrupt  Act,  1867. 

Where  a final  dividend  had  been  declared,  a creditor  who,  by  inadvertence 
had  omitted  to  prove  his  debt,  was  subsequently  permitted  to  prove  it,  he  making 
9 good  to  the  creditors  who  had  been  paid  the  difference  of  their  dividend,  and 
placing  the  creditors- who  had  not  been  paid  in  the  same  situation  as  if  he  had 
originally  proved.-  Ex  parte  Dilworth,  D.  & D.  63  ; 7 Jur.  95,  (Eng.) 

d Where  a proof  had  been  made, and  a dividend  declared,  and  by  mistake  in 
the  list  of  proofs  and  dividend  one  creditor  had  been  excluded,  it  was  declared 
that  the  official  assignee  must  pay  him  the  dividend  to  which  he  would  have  been 
entitled  if  the  debt  had  been  included  in  the  calculation  of  the  dividend,  and  also 
all  his  costa — Ex  parte  Hall,  1 De  Gex.  555  ; 11  Jur.  639  ; 16  L.  J.  Bank.  10,  (Eng.) 

A creditor  admitted  in  May,  1861,  to  prove  against  a bankrupt’s  estate,  in 
Jnne,  1861,  received  four  dividends  which  had  been  previously  declared,  bnt  such 
dividends  were  by  mistake,  calculated  upon  a less  sum  than  that  for  which  he  had 
been  admitted  to  prove.  Upon  a fifth  dividend  which  exhausted  the  whole  estate 
being  declared  in  Jnne,  1864,  the  creditor  received  such  dividend  calculated  on  the 
sum  for  which  he  had  proved,  and  in  November,  1864,  for  the  first  time,  he  moved 
the  court  to  order  the  official  assignee  to  pa£  him  the  deficiencies  in  the  firs.,  four 
dividends.  It  was  held  tliat  the  creditors  was  not  entitled  to  relief  in  the  court  of 
bankruptcy,  ou  the  ground  of  his  having,  with  full  knowledge  of  the  facts,  abstain- 
ed from  making  any  application  from  1861  to  1864,  and  until  all  that  remained  of 
the  estate  had  been  swept  away. — In  re  Deane,  12  L.  T.,  N.  S.  479,  (Eng.) 

e Unless  the  dividend  was  declared  subsequently  to  the  proof  of  his  debt,  the 
creditor  cannot  petition  for  payment  of  a dividend. — Ex  parte  Lee,  2 Mont.  D.  & 
D.  780.  (Eng.) 

Dividend  opened  at  the  instance  of  one  creditor,  lets  in  others  to  prove. — Ex 
parte  Bowmer,  De  Gex.  343,  (Eng  ) 

The  court  will  not  stay  the  payment  of  a dividend,  on  the  ground  of  a pending 
action  against  the  creditor  in  which  it  was  sought  to  charge  him  as  a partner  with 
the  bankrupt  alter  the  very  same  question  has  been  litigated  and  decided. — jBs 
parte  Turquand,  2 Mont  D.  & D.  345,  (Eng.) 

Bums  of  money  w hich  cannot  be  appropriated  to  any  particular  bankraptcy, 
may  be  paid  to  the  unclaimed  dividend  account  — In  re  Graham,  1 L.  R.,  Ch.  17o, 
(Eng.) 

. Where  a petitioner  had  received  nothing  at  the  time  he  proved  his  debt  under 

the  commission  of  bankruptcy,  and  was  therefore  admitted  a creditor  for  the 
whole,  but  before  a dividend  he  received  two  shillings  and  six  pence  jn  the  pound 
under  the  composition  of  the  acceptors  of  the  uills.  and  the  assignee  claimed  that 
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the  petitioner  should  be  paid  a dividend  only  on  the  stun  left  after  deducting  the 
two  shillings  and  six  pence,  it  was  held  that  this  would  not  be  allowed,  as  it  would 
be  taking  away  from  a man  the  double  security  he  had,  aud  which  he  may  make 
use  of  in  law  and  equity  till  be  has  satisfied  his  whole  debt — El  parte  WUdman, 
1 Alky.  110  ; see  also  ex  parte  Dyer,  6 Ves.  9 ; ex  parte  Adam,  2 Rose,  36 ; ez  parte 
Bank  of  Scotland,  2 Rose,  197  ; ex  parte  Turner,  3 Ves.  243  ; ex  parte  De  Laslet,  1 
Bose,  10  ; in  re  Babcock,  3 Story,  349. 

Where  the  holder  of  a note  receives  part  of  the  amount  of  the  same  from  the 
endorser,  he  is  entitled  to  prove  for  the  whole  amount  against  the  estate  of  the 
bankrupt  maker,  and  holds  any  surplus  he  may  receive  over  and  above  the  amount 
of  the  note  in  trust  for  the  endorser.  If  the  creditor  omits  to  prove  his  debt,  thus 
showing  that  he  looks  to  the  endorser  alone  for  payment,  the  endorser  is  entitled 
to  come  in  and  prove  the  note  against  the  bankrupt’s  estate,  and  receive  dividends 
upon  the  whole  amount. — In  re  Ellerhorst  & Co.,  5 B.  R.  144. 
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CHAPTER  VIII.  * 

CONSENT  TO  BANKRUPT’S  DISCHARGE. 

Creditors  are  cautioned  not  to  sign-  a release  or  consent* 
for  the  bankrupt’s  discharge  merely  upon  application  to 
them  or  upon  feeble  representations  made  to  influence 
their  action  in  the  premises,  for  although  the  creditor  is 
forbidden  to  receive  any  money  consideration  or  obligation 
for  the  purpose  of  influencing  his  consent  to  a discharge,1 
it  is  frequently  the  case  that  where  creditors  hold  out  and 
refuse  to  consent  to  the  bankrupt’s  discharge,  that  his 
friends  purchase  their  claims  for  the  purpose  of  consenting 
to  the  same,  and  it  is  not  the  business  of  the  creditor  to 
inquire  into  the  motive  prompting  such  purchase,  for  there 
is  nothing  in  the  Bankrupt  Act  which  makes  a debt  less 
marketable  to  parties  other  than  the  bankrupt,  after  it  has 
been  proved  than  before. 


1.  The  29th  section  of  the  act  does  not  forbid  the  bankrupt  to  procure  the 
absent  of  a creditor  to  his  discharge,  nor  to  influence  his  (the  creditor’s)  action. 
The  prohibition  is  against  procuring  assent  by  any  pecuniary  consideration. — In  re 
M&wson,  1 fi.  R.  115. 

An  allegation  that  the  bankrupt  or  some  person  in  his  behalf  has  procured  the 
assent  of  certain  creditors  to  his  discharge,  and  influenced  their  action  by  a 
pecuniary  consideration,  is  too  vague  to  be  triable  and  must  be  overruled.  — In  re 
Freeman,  4 B.  R.  17. 

Creditors  filed  specifications  in  opposition  to  the  discharge  of  a bankrupt, 
alleging,  among  other  things,  that  he  had  influenced  the  action  of  certain  creditors 
by  procuring  their  assent  to  his  discharge  sinoe  the  filing  of  his  petition,  by  a 
pecuniary  consideration  and  obligation.  The  testimony  showed  he  had  paid 
twenty  dollars  as  counsel  fee  to  the  attorney  of  one  of  the  creditors,  but  not  until 
after  the  creditors  announced  to  him,  bankrupt,  that  they  would  not  oppose  his 
discharge,  which  was  at  a prior  interview  to  that  at  which  the  money  was  paid,  and 
were  not  induced  by  any  promise  on  his  part  to  pay  the  counsel,  and  was  entirely 
independent  of  6Uch  promise  ; the  court  decided  that  there  was  nothing  in  ths 
evideuce  to  impeach  the  honesty  and  fair  dealiug  of  the  bankrupt  in  all  respects, 
and  further  that  a discharge  should  be  granted  him. — In  re  Mawson,  i B.  It.  159. 
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It  sometimes  occurs  in  the  lapse  of  time  that  a dis- 
covery shall  be  made  of  a portion  of  a debtor's  assets 
which  have  been  overlooked,  or  that  which  has  been  con- 
sidered a worthless  part  of  the  bankrupt’s  estate,  or  of  so 
little  account  that  the  assignee  could  not  obtain  a purchaser 
therefor,  that  the  same  becomes  greatly  enhanced  in  value  ; 
in  such  case,  even  though  the  assignee  shall  have  received 
a discharge  from  his  trusts,  the  creditors  may -find  it  to 
their  interest  to  apply  to  the  court  for  an  order  to  sell  the 
same,  and  to  direct  a distribution  of  the  proceeds  thereof 
amongst  themselves  ; for  this  reason  a shrewd  and  calcula- 
ting creditor  who  has  not  disposed  of  his  claim,  even 
though  the  bankrupt  shall  have  received  his  discharge, 
may  obtain  a dividend  which  will  in  a great  measure 
recompense  him  for  his  original  loss  occasioned  by  his 
debtor’s  bankruptcy*  * 


‘2.  Adhere  a person  took  the  benefit  of  the  bankrupt  law  of  the  United  States, 
omitted  in  first  schedule  of  property  to  take  any  notice  of  a claim  which  he  had 
against  the  Mexican  Republic  for  the  unlawful  seizure  of  the  cargo  of  a vessel,  filed 
an  amended  schedufe/m  whLUhe  mentioned  the  claim  so  indistinctly  as  to  give 
no  information  of  its  value,  (although  he  was  rtien  prosecuting  it  before  the  board 
of  conynissioners)  and  concealed  the  evidence  of*the  property  so  that  the  assignee  in 
bankruptcy  reported  that  it  was  of  no  value,  and  solo  the  whole  for  a nominal  con- 
sideration to  the  sister  of  the  bankrupt,  who  afterwards  transferred  it  to  him  ; held, 
the  purchase  was  fraudulent ’under  the  4th  section  of  the  bankrupt  law,  and  also 
by  the  general  principles  of.  equity.—  Clark  v.  Clark , 17  do  ward,  315. 

( NoU.  In  the  above  case  the  amount  recovered  was  many  thousands* of 
dollars.  1 


a When  the  assets  of  a bankrupt,  after  payment  of  valid  liens,  do  not  equal  fifty 
per  cent  of  the  claims  proved  against  him,  contracted  subsequent  to  January  1st, 
1869,  on  which  he  was  liable  as  principal  debtor,  and  he  fails  or  nefflectH  to  file  the 
consent  of  a majority  in  number  and  amount  of  those  creditors,  he  can  only  be 
discharged  from  debts  contracted  prior  to  January  1st  1869. — In  re  Graham,  5 B. 
R.  155. 

An  involuntary  bankrupt  who  has  complied  with  all  the'  provisions  of  the 
Bankrupt  Act  can  apply  for  and  receive  a discharge  the  same  as  a voluntary  bank- 
rupt and  in  case  he  does  not  tender  or  file  the  assent  of  his  creditors,  or  show  pay- 
ment of  his  debts  by  the  return  of  the  assignee,  or  that  Jris  property  and  effects 
equal  or  will  pay  fifty  per  cent,  so  as  to  comply  with  the  requirements  of  section 
33  of  the  Bankrupt  Act  as  amended,  the  certificate  of  conformity  cannot  be  granted. 
— In.re  Bunster,  5 B.  R.  82. 

A bankrupt  having  assets  amounting  to  less  than  fifty  per  cent  of  his  debts, 
obtained  his  discharge  npon  filing  the  written  consent  of  the  only  creditor  who  had  a 
provable  debt ; the  court  deciding  that  as  judgment  had  not  been  obtained  against 
him  upon  not^H  endorsed  by  a firm  of  which  he  had  been  a member,  there  was  no 
liability  as  principal  debtor,  and  therefore  the  consent  of  the  creditors  holding 
those  notes  was  not  necessary  to  obtain  a discharge. — In  re  Loder,  4 B.  R.  50. 
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CHAPTER  I. 

COURTS. 

The  several  District  Courts  of  the  United  States  are 
constituted  by  the  first  section  of  the  Bankrupt  Act,  Courts 
of  Bankruptcy,  and  they  are  thereby  given  original  juris- 
diction in  their  respective,  districts  of  all  matters  and  pro- 
ceedings in  bankruptcy,  and  are  authorized  to  hear  and 
adjudicate  upon  the  same  according  to  the  provisions  of 
the  Act.  In  the  District  of  Columbia  and  the  Territories 
within  the  jurisdiction  of  the  Uhited -States,  the  Supreme 
Court  of  that  District  and  the  Supreme  Courts  of  those 
Territories  are  clothed  with  the  same  jurisdiction  of 
matters  in  bankruptcy  as  the  District  Courts  of  the  United 
States*  “and  in  those  judicial  districts  which  are  not  within 

• Amendment  to  Section  XLIX  U.  S.  Bankhott  Act.— Approved  June  30,  1870. 

Be  U enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  the  jurisdiction  conferred  upon  the  Supremo 
Court  of  the  Territories  by  the  Act  to  which  this  is  an  amendment,  may  be  exercised 
upon  petitions  regularly  filed  in  that  Court,  by  either  of  the  Justices  thereof,  while 
holding  the  District  Court  in  the  district  in  which  the  petitioner  or  the  alleged 
bankrupt  resides,  and  said  several  Supreme  Courts  shall  have  the  same  supervisory 
jurisdiction  over  all  acts  and  decisions  of  each  Justice  thereof  as  is  conferred  upon 
the  Circuit  Courts  pf  the  United  States  over  proceedings  in  the  District  Courts  of 
the  United  States  by  the  second  section  of  said  Act. 

Sic.  2.  And  be  it  further  enacted.  That  in  case  of  a vacancy  in  the  office  of  Dis- 
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any  organized  circuit  of  the  United  States,  the  power  and 
jurisdiction  of  a Circuit  Court  in  bankruptcy  may  be  exer- 
cised by  the  District  Judge.”1  These  Courts  the  Act  de- 
clares shall  always  be  open  for  the  transaction  of  business 
contemplated  by  its  provisions,  and  the  power  and  juris- 
diction thereby  granted  and  conferred  shall  be  exercised 
as  well  in  vacation  as  in  term  time,  and  a Judge  of  one  of 
these  Courts  sitting  in  chambers  is  clothed  with  the  same 
powers  and  jurisdiction  as  when  holding  Court.4 

The  jurisdiction  conferred  upon  the  United  States 
Courts,  as  provided  in  the  Bankrupt  Act,  extends  “to  all 
cases  and  controversies  arising  between  the  bankrupt  and 
any  creditor  or  creditors  who  shall  claim  any  debt  or  de- 
mand under  the  bankruptcy  ; to  the  collection  of  all  the 
assets  of  the  bankrupt ; to  the  ascertainment  and  liquida- 


1.  District  Courts  have  original  jurisdiction  in  their  respective  districts  in  all 
matters  and  proceedings  in  bankruptcy.— in  re  Glaser,  IB  K 73. 

In  all  matters  arising  under  the  statute,  the  jurisdiction  of  a U.  8.  District 
"Court  is  superior  and  exclusive.  Hence  no  coart  of  an  independent  State  jurisdic- 
tion can  withdraw  the  projierty  surrendered,  nor  determine  m any  degree  the  man- 
ner of  its  disposition.  — Taytor  v.  Carryl,  20  How.  583  ; in  >e  Barrow,  1 B.  R.  125. 

Hie  jurisdiction  of  the  District  Courts  is  limited  to  their  respective  districts,  ac- 
cording to  the  theory  of  the  various  laws  relating  to  the  Federal  judiciary. — In  re 
Hirsh,  2 B.  It.  I;  Sherman  el  al.,  v.  Bingham  et  al.,  5 B.  R.  34. 

The  jurisdiction  of  the  U.  8.  District  Court  being  permanent  and  exclusive,  a 
State  Court  has  no  right  to  interfere  'with  assignmAit  made  under  State  law,  after 
debtor  has  been  declared  a bankrupt,  and  the  acts  of  such  Court  in  regard  to  it  are 
wholly  invalid. — In  re  Langley,  1 B.  R.  155. 

The  District  Court  has,  by  virtue  of  the  1st  section  of  the  Bankrupt  Act,  full 
and  adequate  jurisdiction  over  all  matters  relating  to  the  settlement  < f the  bankrupt’s 
estate,  either  at  law  or  in  equity,  by  way  of  petition  or  bill  — Ext'  act  from  the  opinion 
of  Judge  Giles  in  re  Bowie,  1 B.  R.  186;  High  v.  Hubbard,  3 B.  R.  47. 

The  jurisdiction  of  the  Bankrupt  Court  does  not  depend  upon  the  right  of  the 
party  ultimately  to  obtain  his  discharge,  hence  it  is  a mistaken  construction  of  the 
law  to  assume  that  because  bankrupt’s  estate  is  not  sufficient  to  pay  fifty  per  cent 
of  the  liabilities,  U.  8.  Courts  have  no  jurisdiction.  — Van  Nostrand  v.  Bart,  2 B.  R. 
154. 


2.  See  Section  1 TJ.  S.  Bankrupt  Law,  1867. 

Petitions  to  a Circuit  Couit  arising  in  bankruptcy  proceedings  will  be  heard 
and  acted  upon  in  chambers  or  elsewhere. — In  re  Reed,  2 B.  R.  2. 


trict  Judge  in  any  district,  or  in  case  any  District  Judge  shall,  from  sickness,  absence, 
or  other  disability,  be  unable  to  act,  the  Circuit  Judge  of  the  circuit  in  which  such 
district  is  included  may  make,  during  such  disability  or  vacancy,  all  necessary  raies 
and  orders  preparatory  to  the  final  hearing  of  all  causes  in  bankruptcy,  and  cause 
the  same  to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk  of  the  District 
Court 
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tion  ot  the  liens  and  other  specific  claims  thereon  ; to  the 
adjustment  of  the  various  priorities  and  conflicting 
interests  of  all  parties  ; and  to  the  marshaling  and  dispo- 
sition of  the  different  funds  and  assets  so  as  to  secure  the 
rights  of  all  parties  and  due  distribution  of  the  assets 
among  all  the  creditors.*  And  to  all  matters  and  things 
to  be  done  under  and  in  virtue  of  the  bankruptcy,  until 
the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt  and  the  close  of  the  proceedings  in  bankruptcy.  ’a 
The  District  Courts  in  bankruptcy  may  sit  for  the 
transaction  of  such  business  at  any  place  within  the  district 
besides  the  usual  places  designated  by  law  for  holding, 
such  Courts,  due  notice  of  the  time  and  place  of  the  hold- 
ing of  such  Court  must  however  be  given.  The  several 
Circuit  Courts  of  the  United  States  have  a general  super- 
intendance and  jurisdiction  within  their  district  of 
bankruptcy  proceedings  pending  therein,  “and  except 
when  special  provision  is  otherwise  made,  may,  upon 
bill,  petition  or  other  proper  process  of  any  party 
aggrieved,  hear  and  determine  the  same  as  a Court  of 
Equity.”  Appeals  from  the  District  to  the  Circuit  Courts 
may  be  taken  in  all  cases  in  equity,6  and  said  District 
Courts  may  allow  writs  of  error  to  said  Circuit  Courts 
where  the  debts  or  damages  claimed  under  this  Act  amount 
to  more  than  five  hundred^  dollars.4  And  it  is  provided 

3.  The  Bankrupt  Act  has  not  placed  the  subject  of  general  jurisdiction  under 
specific  regulations  and  restrictions,  like  proceedings  by  appeal  or  writ  of  error,  but 
left  the  same  in  a great  measure  to  the  rules  to  be  prescribed  by  the  Supreme  Court 
and  to  the  discretion  of  the  Judges.  The  superintending  jurisdiction  of  the  Circuit 
Court  should  be  invoked  without  unreasonable  delay,  but  it  will  not  exercise  exces- 
sive rigor  lest  the  ends  of  justice  be  defeated.— In  re  Alexander,  3 B.  R.  6. 

As  an  officer  of  the  court  acting  in  place  of  the  Jud^e,  the  Register  is  authorized 
where  there  is  no  opposing  interest  or  no  contest,  to  “at  in  chambers,"  and  act  on 
and  disputch  there  *uch  part  of  the  administrative  business  of  the  court,  in  accord- 
ance to  general  rules  and  orders,  and  particular  instructions  received  from  the 
Judge. — In  re  Gettleston,  1 13.  R.  170. 

4.  The  jurisdiction  of  the  U.  S.  Circuit  Court  is  revisory  in  its  nature  and  pur- 
pose, and  parties  in  bankruptcy  proceedings  have  no  option  to  come  to  this  court 
for  original  orders  in  the  nature  of  a specific  axecut.on  of  the  decrees  of  the  District 
Court  In  re  Clark  & Bininger,  3 B.  R.  122. 

If  the  petitioner  prosecutes  his  review  in  due  form,  and  be  without  fault  therein 
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that  writs  of  error  shall  be  allowed  from  the  Circuit  Courts 
to  the  Supreme  Court  of  the  "United  States”  when  the 
matter  in  dispute  shall  exceed  two  thousand  dollars.* 
Suits  by  or  against  an  assignee,  or  touching  the  rights  of 
the  property  to  which  he  is  entitled,  cannot  be  commenced 
in  any  court  whatsoever  unless  instituted  within  two 
years  from  the  time  the  cause  of  action  accrued  for  or 
against  the  assignee.* 

It  is  distinctly  provided  by  this  law  that,  during  the 
proceedings  before  a Register,  any  party  may  be  at  liberty 
to  take  the  opinion  of  the  District  J udge ' upon  any  point 
or  matter  arising  in  the  course  of  or  upon  the  result  of 

the  Circuit  Court  will  hear  it,  although  an  action  be  pending  between  the  same  par- 
ties in  a State  Court  Circuit  Court  will  not  compel  petitioner  to  make  an  election, 
under  pain  of  a dismissal  of  his  proceedings  as  to  which  of  the  suits  he  will  prose- 
cute.—In  re  Bininger  & Clark,  3 B.  H 122. 

A question  arising  in  the  progress  of  a case  in  bankruptcy  will  be  heard  by  peti- 
tion ana  not  by  an  appeal,  in  the  Circuit  Court,  and  sue  h petitions  will  be  heard  and 
acted  upen  in  chambers  or  elsewhere. — In  re  Reed,  2 B.  K.  2. 

5.  Some  cases,  from  which  no  appeal  can  be  taken  to  the  Circuit  Court  may, 
however,  be  reviewed  by  Raid  court  in  the  exercise  of  its  power  of  general  superin- 
tendence.—in  re  Alexander,  3 B.  R.  6. 

The  Circuit  Court,  under  the  second  section  of  the  Bankrupt  Act  has  jurisdic- 
tion to  revise,  correct  and  reverse  the  rulings  and  judgment  of  the  District  Court 
in  proceedings  in  bankruptcy. — Langley  v.  Perry , 2 B.  R.  180. 

In  cases  carried  to  the  Circuit  Court  by  writ  of  error,  the  debt  or  damages 
claimed  must  amount  to  moqp  than  $500,  and  no  question  of  facts  can  be  re-exam- 
ined upon  such  wrjt — Ruddick  v.  Billings,  3 B.  R.  14. 

A bill  in  equity  may  be  broi^ight  in  the  Circuit  Court  to  reverse  an  adjudication 
in  involuntary  bankruptcy  by  the  bankrupt. — Fannin  v.  Crawford  el  al,2  B.  R.  181; 
see  Langley  v.  Perry , 2 B.  R.  180;  a c.  A.  L.  Reg.  427;  4 Pitts.. L.  J.  117. 

Appeals  from  the  Circuit  to  the  Supreme  Court  of  the  U.  8.  shall  bo  regulated 
by  the  rules  governing  appeals  in  equity  in  the  Courts  of  the  United  States.—  See 
Rule  26,  General  Orders. 

See  Section  9 of  U.  S.  Bankrupt  La#,  1867,  as  to  amount  necessary  to  give 
Supreme  Court  jurisdiction. 

6.  Assignee  must  file  a bill  to  restrain  creditors  in  their  proceedings  against 
bankrupt’s  estate,  but  before  his  appointment  bankrupt  has  this  right,  in  which  lat- 
ter case  petition  or  bill  may  be  amended  so  as  to  make  the  assignee  a party  to  the 
proceedings.— In  re  Bowie,  1 B.R.  185  ; in  re  Jones,  et  aL  1 B.  R.  165. 

An  assignee  in  bankruptcy  may  maint^iu  an  action  to  set  aside  fraudulent  con- 
veyances made  by  the  debtor  before  he  is  adjudged  a bankrupt,  when  those  receiv- 
ing the  transfer  are  jHirties  to  the  fraud,  and  the  action  is  not  barred  by  the  statute 
of  limitations. — Bradshaw , assignee , v.  Klein,  et  al.,  1 B.  R.  146  ; b.  c.  7 A.  L Reg. 
(N.  S.)  505  ; a c.  3 Pitta  L.  J.  433  ; a c.  1 L.  T.  B..72. 

Assignee  may  be  sued  in  the  State  Courts  when  he  takes  property  of  others 
under  belief  that  it  belongs  to  the  bankrupt,  and  when  the  claimant  is  successful, 
assignee  will  have  to  pay  the  cosjs  of  such  suit,  and  it  will  rest  with  the  discretion 
of  the  ‘District  Court  as  to  allowing  him  costs  out  of  bankrupt’s  estate. — In  re 
Noakes,  2 B.  R.  164.  4 

See  § 2 U.  8.  Bankrupt  Act,  1867  ; also  in  re  Krogman,  5 B.  It.  116. 
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such  proceedings.  The  manner  in  which  this  is  done  is 
by  the  Register  stating  the  case  by  a certificate  to  the 
Judge,  who  shall,  if  he  approve  thereof,  .designate  such 
approval  by  signing  the  same  ; and  it  is  usual  that  such 
approval  be  in  the  form  of  a short  opiuion  which  shall  be 
binding  upon  all  the  parties  to  the  proceedings.  Stated 
cases  may  be  made  to  the  Judge  by  consent,  and  his  de- 
cision shall  be  final  unless  it  be  previously  agreed  that  an 
appeal  may  be  taken.  Persons  making  an  appeal  from 
the  District  to  the  Circuit  Court  must  give  the  usual 
bonds  required  in  appeal  cases.7 

7.  It  is  not  proper  for  the  Register  to  certify  every  question  upon  which  the 
bankrupt  or  other  party  may  wish  the  opinion  of  the  Court,  or  which  may  be  raised 
by  them.  Such  certificate  should  be  made  only  on  an  issue  already  raised  in  the 
proceedings,  or  else  upon  a statea  question  by  counsel  for  two  or  more  parties. 
— In  re  Pulver,  B.  R.  Sup.  xi. 

It  is  the  duty  of  the  Register  in  all  cases  where  an  issue  of  law  or  of  feet  has 
been  raised,  to  cause  the  counsel  for  the  opposing  parties  to  make  a statement  in 
writing  of  the  questions  so  raised,  and  to  certify  the  same  to  the  Judge  for  his 
opinion. — In  re  Bogert  & Evans,  2 B.  R.  139. 

It  is  not  necessary  that  contesting  parties  to  cpiestion  raised  before  a Register 
insist  that  he  adjourn  ths  same  into  Court,  it  is  his  duty  to  certify  such  issue  up. 
When,  however,  the  decision  of  the  court  is  waived,  and  the  parties  to  the  issue 
agree  to  submit  to  the  docision  of  the  Register  after  such  decision  is  made,  a re- 
quest for  adjournment  into  court  will  not  be  granted.  —In  re  Patterson,  B.  R.  Sup. 
xxii ; s.  c.  7 A.  L.  Reg.  28 ; 1 Ben.  Rep.  448. 

In  computing  the  time  within  which  an  appeal  in  bankruptcy  must  be  taken, 
Sunday  is  to  be  counted,  except  when  the  last  day  fallf  on  Sunday,  that  Sunday  is 
to  be  excluded. — In  re  York  A Hoover,  4 B.  R.  156. 

The  question  of  adjudication  of  bankruptcy  is  one  that  cannot  be  revised  on 
an  appeal  to  United  States  Circuit  Court. — In  re  O’Brien,  B.  R.  Sup.  xxxviii. 

When  no  bond  has  been  filed  in  a case  of  appeal,  as  required  by  section  8 of 
the  United  States  Bankrupt  Act  of  1867,  no  appeal  can  be  allowed  after  the  expi- 
ration of  ten  days  from  the  entry  of  the  decree,  as  the  United  States  District  Court 
cannot  enlarge  the  right  of  appeal  as  given  by  section  8 of  said  act.  When, 
however,  the  bond  is  proper  in  form  (but  filed  after  ten  days)  and  the  sureties  are 
sufficient,  the  United  Suites  District  Court  will  approve  it  as  a bond  which  would 
be  a proper  one  if  given  in  time,  leaving  it  to  the  appellee  to  move  the  appellate 
court  to  dismiss  the  appeal  if  such  a course  shall  seem  proper  to  him. — In  re 
Hart,  4 B.  It.  138. 

The  Circuit  Court  has  no  jurisdiction  of  any  appeal  in  any  case  under  tho 
Bankrupt  Act  from  the  decision  of  the  District  Court,  unless  appealed  to  and  a bond 
filed  and  notice  given  as  required  by  section  8 of  the  Bankrupt  Act,  within  ten 
days  after  the  eutry  of  the  decree,  or  decision  appealed  from  or  unless  it  is  entered 
at  the  term  of  the  Circuit  Court,  first  held  within  and  for  the  proper  district  next 
after  the  expiration  of  the  ten  days  from  the  time  it  was  claimed. — in  re  Alexander, 
3B.R6.  * 

An  appeal  is  not  the  proper  method  to  take  a question  arising  in  the  progress 
of  a case  in  bankruptcy  into  the  Circuit  Court — bat  the  supervisory  jurisdiction 
of  a Circuit  Court  can  be  exercised  in  such  cases  where  a petition  is  addressed  to 
that  court — setting  forth  the  point  or  question  decided  in  the  District  Court — In  r§ 
Reed,  2 B»  R.  2. 
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A creditor,  by  opposing  an  application,  of  the  bankmpt  to  amend  his  schedules, 
does  not  raise  a question  of  fact  wnich  it  is  necessary  to  certify  for  the  opinion  of 
the  judge. — In  re  Watts,  2 B.  R.  145. 

Under  section  2 3 of  the  United  States  Bankrupt  Act,  where  questions  are  ob- 
jected to,  the  Register  will  pass  upon  the  same  and  permit  the  parties  to  take 
formal  exceptions  to  his  rulings.  At  the  close  of  the  examination,  a motion  to 
strike  out  specified  points  or  to  have  excluded  questions  answered,  will  be  enter- 
tained and  the  questions  be  certified  by  the  Register  for  the  decision  of  the  judge, 
and  proceedings  thereafter  will  be  had  in  accordance  with  such  decision — In  re 
W.  Levy  A M.  Levv,  B.  R.  Sup.  xxiii  ; tn  re  Lyon,  B.  R.  Sup.  xxiv. 

No  decision  will  be  given  on  certified  questions  that  are  entirely  abstract — 
In  re  E.  L,  Sturgeon,  1 B.  R.  131. 

Points  or  questions  not  arising  in  the  course  of  the  proceedings  before  the 
Register  or  upon  the  result  of  such  proceedings  will  not  be  decided  by  the  judge. 
— In  re  Bray,  2 B.  R.  53. 

Where  an  appeal  is  called  upon  the  calendar,  and  the  plaintiff  dismissed  it  for 
want  of  prosecution,  the  counsel  of  the  bankrupt  being  present  and  not  desiring  to 
proceed,  they  cannot  be  said  to  have  disobeyed  the  order  of  this  court,  which 
lorbade  all  proceedings  to  enforce  the  claim  of  plaintiff—  In  re  liirsch,  2 B.  R.  1. 


a The  United  States  District  Court  has  jurisdiction  over  a foreclosure  suit  in 
the  Supreme  Court,  under  section  1 of  the  United  States  Bankrupt  Act  of  1867, 
commenced  after  the  debtor  has  been  declared  a bankrupt— in  re  New  York 
Kerosene  Oil  Co.,  3 B.  R.  31. 

The  United  States  District  Court  has  no  authority  to  sit  in  judgment  on  the 
errors  of  the  State  Court,  hence  a judgment,  whether  eroneous  or  not,  is  conclusive 
and  binding  on  the  United  States  District  Court  and  all  courts  until  reversed  in 
due  course  of  law.—  In  re  Hussman,  *2  B R.  140. 

The  Uuited  States  District  Court  claims  power  to  restrain  parties  litigant  in 
State  courts,  when  it  becomes  necessary  to  give  force  and  effect  to  the  jurisdiction 
and  powers  conferred  upon  it  under  the  United  States  Bankrupt  Law  of  1867. — 
in  re  Pennington,  1 B.  k 157. 

It  is  the  duty  of  the  United  States  District  Court  to  continue  an  injunction, 
staying  a proceeding  in  a State  conn  until  the  bankrupt  has  had  reasonable  time 
to  obtain  his  discharge. — In  re  Metcalf,  B.  R.  Sup.  xliii  ; in  re  Reed.  B.  R.  Sup.  1. 

For  the  purpose  of  instituting  proceedings  in  bankruptcy,  the  jurisdiction  of 
the  United  States  District  Court  is  exclusive. — In  re  Bininger,  et.  ai , 3 B.  R.  121. 

The  jurisdiction  of  the  United  States  District  Courts,  sitting  as  courts  of 
bankruptcy  is  superior  and  exclusive  in  all  matters  arising  under  the  Bankrupt 
Act  The  United  States  District  Court  for  Louisiana,  has  judicial  power  to  au- 
thorize the  sale  by  the  assignees  of  real  estate  surrendered  to  bankrupt’s  free  and 
discharged  of  all  debts  secured  by  mortgage  thereon.  — 7n  re  Winter,  1 B.  R.  1‘24. 

United  States  District  Courts  have  full  and  adeormte  jurisdiction  in  all  matters 
relating  to  bankruptcy  at  law  and  in  equity. — In  re  Rowie,  1 B.  R.  185. 

b Jurisdiction  is  given  to  the  Circuit  Court  under  the  2d  section  of  the  U.  S. 
bankrupt  act  of  1867.  to  revise  all  rulings,  orders,  and  decrees  of  the  District  Court; 
the  word  “pendiug”  as  used  in  that  section,  being  intended  to  designate  the  par- 
ticular Circuit  in  which  jurisdiction  shall  be  exercised  and  not  the  state  of  the 
matters  to  be  revised.  A delay  to  file  a petition  for  revision  in  the  Circuit  Court, 
from  May  12,  I860,  to  June  13,  1869,  is  not  unreasonable  in  the  abseuce  of  any 
rule  upon  the  subject  in  that  court,  unless  such  delay  has  operated  to  the  prejudice 
of  the  opposite  party.  The  Circuit  Court  has  jurisdiction  of  a petition  to  revise  tho 
decision  and  judgment  of  tho  District  Court,  refusing  to  grant  to  a debtor  a certifi- 
cate of  discharge  from  his  debts  under  said  bankrupt  act  Such  petition  should 
set  forth  in  what  the  error  in  tne  decision  or  judgment  of  the  District  Court 
consists,  and  the  nature  of  the  error,  for  the  information  of  the  appellate  court,  and 
as  notice  to  the  opposite  party. — Littlefield  v.  Delaware  A Hudson  Canal  Company , 
4 B.  It  77 

Any  creditor  considering  himself  aggrieved  by  the  discharge  of  the  bankrupt, 
has  a right  to  be  heard  on  that  matter  in  the  Circuit  Court — Ruddick  v.  Billings , 
3 B.  R.  14. 
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An  appeal  from  an  adjudication  of  bankruptcy  of  the  District  Court  to  the 
United  States  Circuit  Court  will  not  lie. — In  re  O’Brien,  B.  R.  Sup.  xxxviiL 

Proceedings  in  an  action  in  a State  court  will  not  be  stayed,  simply  on  the 
ground  that  the  plaintiffs  have  taken  proceedings  to  have  defendants  declared 
involuntary  bankrupts.  In  such  case,  an  order  of  the  court  of  bankruptcy  adjudg- 
ing the  defendants  bankrupts,  must  be  made  before  they  are  entitled  to  a stay  of 
proceedings  in  the  State  Court — Maxwell  et.  aL,  v.  Faxlon  el.  aL,  4 B.  R.  60. 

The  United  States  Bankrupt  Law  doeB  not  divest  the  State  Courts  of  the  juris- 
diction necessary  to  the  final  administration  of  the  estate  of  an  insolvent  who  had 
made  a surrender  previous  to  its  passage. — In  re  Meekins,  Kelly  A.  Co.,  3 B.  R.  126. 

Where  notice  of  appeal  from  the  U.  S.  District  Court  to  the  U.  S.  Circuit  Court 
is  filed  and  served  within  the  ten  days,  the  Circuit  Court  obtains  jurisdiction,  and 
the  time  for  filing  the  transmiss  may  be  enlarged  by  consent — Baldwin  v.  Bapplee, 
6 B.  R.  19. 

The  U.  8.  District  Court  has  no  jurisdiction  over  a petition  filed  by  a creditor 
of  the  bankrupt  who  claims  property  by  virtue  of  certain  unrecorded  mortgages 
and  bills  of  sale.  The  creditor  snould  seek  redress  and  relief  by  an  action  at  law 
or  *uit  in  equity. — Bar  stow  v.  Ptckham,  5 B.  It  72. 

c Decrees  in  equity,  in  order  that  they  may  be  examined  in  the  U.  S.  Supreme 
Court,  must  be  final  decrees,  rendered  in  term  time,  as  contra  distinguished  from 
mere  interlocutory  decrees  or  orders  which  may  be  entered  at  chambers,  or,  if 
entered  in  court,  are  still  subject  to  revision  at  the  final  hearing.—  Morgan  el  aL  v. 
Thornhill  et  aL,  5 B.  R.  L 

Where  the  Registrar  of  a County  Court  of  the  district  in  which  a debtor  is  in 
gaol,  upon  being  satisfied  that  his  debts  do  not  exceed  £300,  has  made  an  order  of 
adjudication  in  bankruptcy,  and  directed  that  it  shall  be  prosecuted  in  the  County 
Court  for  the  district  in  which  the  debtor  has  resided  for  the  previous  six  months, 
the  latter  court  has  jurisdiction,  notwithstanding  it  should  turn  out  that  the  debts 
in  fact  exceed  £300. — In  re  Harrison,  1 H.  A 0.,  819  ; 9 Jur.,  N.  8.  338  ; 32  L.  J. 
Excb.,  159  ; 11  W.  R.  467  ; 7 L.  T 829.  (Eng.) 

The  24  Sl  25  Viet,  c.  134.  s.  94,  does  not  apply  to  a prisoner  presenting  a peti- 
tion in  forma  pauperis,  and  owing  debts  exceeding  £300. — In  re  Coombes,  3 fe.  & 
S.  296 ; 9 Jur.  N.  8.  572 ; 32  L.  J.  R.  B.  65 ; 11  W.  R.  114 ; 7 L.  T.  N.  8.  379. 
(Eng.)  Therefore,  where  in  such  a case  a judge  of  a County  Court  of  the  distriot 
in  which  a bankrupt  was  in  prison,  adjudicated  him  bankrupt,  and  transferred  the 
proceedings  to  the  County  Court  of  the  district  in  which  the  bankrupt  hod  resided 
for  six  months  next  before  the  filing  of  tne  petition,  held  that  the  judge  of  the 
latter  County  Court  was  right  in  refusing  to  entertain  the  case. — lb.  (Eng.) 

Wheri  a defendant  in  error,  against  whom  the  plaintifls  brought  a suit  in  the 
court  below  to  recover  an  alleged  debt  arising  upon  contract,  was  discharged  as  a 
bankrupt  during  the  pendency  of  the  writ  of  error,  the  court  gave  the  plaintiff  leave 
io  discontinue  without  costs. — Labren  & Ives  v.  Woram,  5 Hill,  373. 

This  court  has  jurisdiction  to  revise  and  correct  the  decisions  of  a judge  of 
insolvency  as  to  matters  of  fact  ; aud  in  the  exercise  of  this  jurisdiction  is  not  limi- 
ted to  the  evidence  which  was  before  him,  but  may  allow  the  parties  to  introduce 
other  evidence.  — Lancaster  v.  Choate , 6 Allen’s  Mass.  630. 

An  appeal  by  one  party  from  a joint  decree  against  two,  will  be  dismissed 
, unless  it  appears  by  the  record  that  the  other  party  nad  been  notified  in  writing  to 
appear,  or,  if  appearing,  had  refused  to  join. — Master  son  v.  Howard,  5 II.  R.  130. 
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CHAPTER  II. 

CLERKS. 

Rule  First  of  the  Supreme  Court  of  the  United  States, 
made  in  pursuance  of  the  tenth  section  of  the  Act  enti- 
tled an  Act  to  establish  a uniform  system  of  bankruptcy 
throughout  the  United  States,  approved  March  2d,  1867, 
is  as  follows : 

“ The  clerks  of  the  several  District  Courts  shall  enter 
upon  each  petition  iu  bankruptcy  the  day  and  the'  hour  of 
the  day  upon  which  the  same  shall  be  filed,  and  shall  also 
make  a similar  note  upon  every  subsequent  paper  filed 
with  them,  and  the  papers  in  each  case  shall  be  kept  on 
a file  by  themselves.  No  paper  shall  be  taken  from  the 
files  for  any  purpose-,  except  by  order  of  the  Court. 
Every  paper  shall  have  endorsed  upon  it  a brief  state- 
ment of  its  character.  The  clerks  shall  keep  a dQcket  in 
which  the  cases  shall  be  entered  and  numbered  in  the  or- 
der in  which  they  are  commenced;  and- the  number  in 
each  case  shall  be  indorsed  on  every  paper.  The  docket 
shall  be  so  arranged  that  a brief  memorandum  of  every 
proceeding  in  each  case  shall  be  entered  therein,  in  a 
manner  convenient  for  reference,  and  shall  at  all  times  be 
open  for  public  inspection.  The  clerk  shall  also  keep 
separate  minute  books  for  the  record  of  proceedings  in 
bankruptcy,  in  which  shall  be  entered  a minute  of  all  . 
proceedings  in  each  case,  cither  of  the  court  or  of  a Re- 
gister of  the  court,  under  their  respective  dates.” 

The  practice  has  heretofore  been  that  the  Judge  of  the 
Court  made  the  orders  in  the  commencement  of  bank- 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


207 


ruptcy  proceedings,  and  that  the  clerk  was  simply  to  enter 
the  same  and  have  charge  of  the  papers  pertaining  there- 
to ; but  in  some  of  the  District  Courts  of  the  United  | 
States  it  has  been  ordered' by  the  Judge  thereof,  that  upon 
the  filing  of  the  petition,  schedules  and  inventory  in  con- 
formity with  the  provision  of  section  11  of  the  Bankrupt 
Act,  and  the  General  Orders  in  bankruptcy,  with  a pro- 
per certificate  of  the  Register  as  to  the  form  and  sufficien- 
cy annexed  thereto,  the  clerk  may  enter  the  usual  order 
of  reference  “as  of  course,’  such  reference  to  be  to  the 
Register  of  the  Congressional  District  in  which  the  peti- 
tioner in  his  petition  claims  to  reside,  and  that  such  Reg- 
ister’s office  is  to  be  designated  as  the  place  where  he  is 
to  act  upon  the  proceedings  in  the  case."  And  upon  the 
filing  of  a petition  with  due  proof  by  one  or  more  of  a 
debtor’s  creditors  as  provided  by  section  39  of  the  Bank- 
rupt Act,  and  the  General  Orders  in  bankruptcy,  together 
with  the  Register’s  certificate  as  to  their  form  and  suffi- 
ciency,1 it  is  likewise  directed  that  the  clerks  may  enter, 
“as  of  course,”  without  special  authority  of  the  Judge, 
the  usual  order  for  the  debtor  or  debtors  named  in  such 
petition',  to  show  cause  why  an  adjudication  of  bankrupt- 
cy shall  not  be  made,  and  the  clerk  is  also  authorized  to 
include  in  such  order  the  usual  injunction  claJhse. 

It  is  not  improbable  that  this  practice  will  obtain 
throughout  all  the  districts  as’  a matter  of  great  conve- 
nience to  solicitors,  and  likewise  as  relieving  th<j  Judge 
from  much  labor  which  is  merely  clerical.  The  clerk  is  . 
made  the  receiver  of  certain  money  to  be  used  for  costs, 

• 1.  The  notice• **  to  creditors  under  Form  No.  52,  if  sent  by  mail,  must  be  mailed 

by  the  clerk  for  which  ha  has  his  fees  under  General  Order  30,  and  bis  certificate 
• as  to  the  mailing  of  the  notices  and  the  placing  thereon  of  the  proper  postage 
stamps,  is  made  evidence  of  the  fact  of  notice.  In  every  case  where  a petition  for 
a discharge  is  filed,  the  clerk  will  enter  a special  order  referring  it  to  the  Register 
in  charge  of  the  case.— In  re  Bellamy,  B.  It.  Sup.  xxi ; a.  c.  xxv. 

The  order,  Form  No.  51,  is  to  have  the  signature  of  tjie  clerk  and  seal  of  the 
court  — In  re  Bellamy,  B.  R.  Sup.  xxv. 
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and  is  required  to  deposit  the  same  in  a bank  to  be  desig- 
nated by  the  J udge  of  the  district  as  such  depository* 

2.  Registers  of  deeds  must  record  deed  of  assignment  upon  a certificate  of 
the  clerk  of  the  United  States  District  Court,  that  the  same  is  a copy  of  the  assign- 
ment on  file  in  his  office,  and  a tender  to  the  recorder  or  county  clerk  of  the  fees 
allowed  by  the  laws  of  the  State. — In  re  Neale,  3 B.  R.  43. 

The  clerk’s  certificate,  being  in  due  form  under  the  seal  of  the  court,  certifying 
that  true  copies  of  the  notice  annexed  to  said  certificate,  in  which  the  day  fixed 
for  the  meeting  to  show  cause  is  correctly  recited,  were  duly  mailed  to  each  c* edi- 
tor, is  sufficient  evidence,  although  the  post  mark  on  the  back  of  one  of  the  notices 
bears  date  three  days  after  the  day  mentioned  in  the  certificate.  —In  re  Townsend, 
1 B.  R.  1. 

It  is  the  duty  of  the  clerk  to  record  deeds  of  assignment  for  which  he  will  be 
V paid  as  for  other  services  rendered  in  filing,  copying,  certifying  and  entering  of 

other  proceedings.  Section  14  of  the  Bankrupt  Act  provides  that  af.er  being  re- 
corded by  the  clerk,  the  original  deed  of  assignment  shall  be  given  to  the  assignee, 
Ac.,  and  that  a duly  certified  copy  made  by  the  clerk  of  the  court  under  its  seal, 
Ac.,  shall  be  conclusive  evidence  as  to  assignee’s  title  to  bring  suit,  Ac. — In  re 
Alexander,  3 B R.  20. 

The  clerk  is  entitled  to  a fee  for  mailing  notices,  as  he  is  nxmired  by  law  to 
perform  this  Bervioe  where  service  is  to  be  made  by  mail. — In  re  Bellamy,  B.  R. 
Sap.  xxi. 

See  Rale  XXX.  Q.  0.  in  Bankruptcy  ; ib.  Form,  No.  52. 


a Upon  the  filing  of  the  petition,  schedule  and  inventory  of  a debtor,  in  con- 
formity to  the  provisions  of  the  eleventh  section  of  the  bankrupt  act  of  1867,  and 
of  the  General  Orders  in  bankruptcy,  together  with  the  certificate  of  a register 
annexed  thereto,  as  provided  by  rule  five,  the  clerk  may  enter,  as  of  course,  the 
usual  order  of  reference  thereof  to  the  register  of  the  congressional  district  in  which 
snch  petitioner  is  stated  in  such  petition  to  reside,  in  the  form  prescribed  for  such 
orders  of  reference  by  the  General  Orders  in  bankruptcy,  and  specifying  the  office 
of  such  register  as  the  place  where  the  register  shall  act  upon  the  matters  arising  in 
the  case  in  which  such  petition  is  filed. — Rule  LXI.,  District  Court  of  the  United 
States,  N.  D.  of  New  York. 
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CHAPTER  m. 

MARSHALS. 

The  marshal  of  the  United  States  Court  in  the  dis- 
trict in  which  bankruptcy  proceedings  have  been  com- 
menced, is  designated  as  its  messenger  by  the  Bankrupt 
Act,  and  it  is  intended  that  he  shall  occupy  a position 
similar  to  that  of  sheriff  of  a State  Court.  Under  a war- 
rant of  seizure  he  is  entitled  to  take  charge  of  the  bank- 
rupt’s property  until  an  assignee  can  be  appointed,  and  is 
in  like  manner  responsible  for  the  care  he  takes  of  the 
property  ; but  if  there  is  any  dispute  as  to  its  ownership, 
he  will  not  be  compelled  to  assume  this  responsibility 
until  he  has  been  properly  indemnified.1 

When  in  accordance  with  the  provisions  of  section 
eleven  of  the  Bankrupt  Act,  the  J udge,  or  if  there  be  no 
opposing  interest  the  Register  designated  by  the  Judge 
to  hear  the  same,  shall  be  satisfied  that  the  petitioning 
debtor  owes  debts  to  amount  of  three  hundred  dollars, 


1.  A sale  by  the  marshal  os  messenger  under  the  order  of  court,  U to  be  re- 
garded ax  in  the  nature  of  a sale  made  by  a provisional  assignee,  and  a claimant 
for  any  portion  of  the  proceeds  whose  claim  is  valid,  is  entitled  to  be  paid  oat  of 
the  fund  in  the  hands  of  the  osssignee. — In  re  Hitchings,  4 B.  It.  135. 

The  marshal,  nnder  a warrant  issued  in  accordance  with  section  40  of  the 
bankrupt  law  may  take  possession  of  the  property  of  the  debtor  wheresoever  he 
may  fiud  it  or  in  whose  hands  soever  he  may  and  it.  If  indemnified,  the  law  makes 
it  his  duty  in  the  one  case  to  relain  possession  and  to  tike  possession  in  the  other. 
With  indemnity  he  would  be  liable  if  he  did  not  exercise  his  aathority,  without  it 
it  is  optional— In  re  Briggs,  3 B.  R 157. 

14 
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and  shall  declare  such  debtor  a bankrupt,  it  will  then  be 
the  marshal’s  duty  forthwith  to  publish  notices  in  such 
newspapers  as  shall  be  specified  in  the  warrant  “and  also 
to  serve  written  or  printed  notices  by  mail,  except  when 
the  warrant  directs  personal  service  upon  certain  credit- 
ors of  the  debtor,  and  such  notices  should  include  not 
only  those  named  in  the  debtor’s  schedule,  but  also  all 
others  whose  names  shall  be  handed  in  to  the  marshal  by 
the  debtor  subsequent  to  the  filing  of  such  petition.1 
These  notices  should  set  forth, 

1st.  ‘ That  a warrant  in  bankruptcy  has  been  issued 
against  the  estate  of  the  debtor. 

2d.  “That  the  payment  of  any  debts  and  the  delivery 
of  any  property  belonging  to  such  debtor  to  him  or  for 
his  use,  and  the  transfer  of  any  property  by  him  are  for- 
bidden by  law. 

3d.  “That  a meeting  of  creditors  of  the  debtor  giving 
the  names,  residences,  and  amounts,  so  far  as  known,  to 
prove  their  debts  and  choose  one  or  more  assignees  of  his 
estate,  will  be  held  at  a Court  of  Bankruptcy,  to  be 
holden  at  a time  and  place  designated  in  the  warrant,  not 
less  than  ten  nor  more  than  ninety  days  after  the  issuing 
of  the  same.” 

The  marshal  is  entitled  to  receive  from  the  bankrupt 
within  five  days  after  his  receipt  of  the  order  of  his  adju- 
dication by  involuntary  proceedings,  a verified  schedule 


1.  The  omission  of  the  marshal  acting  as  messenger  to  cause  the  publication 
of  proper  notices  for  first  meeting  of  creditors,  is  such  as  can  not  be  disregarded  on 
application  for  a bankrupt's  discharge;  and  because  of  such  omission  most  if  not 
all  the  proceedings  in  the  case  will  be  set  aside.  -In  r*  Hall  2 B.  R.  68. 

The  word  “marshtfl”  shall  include  the  marshal's  deputies,  and  the  word  “mes- 
senger'' shall  include  his  assistant  or  assistants.— Section  48  U.  S.  Bankrupt  Act, 
1867. 

Although  the  return  of  the  messenger  may  not  be  conclusive  for  all  purposes, 
it  is  authority  sufficient  for  the  Register  to  proceed  in  the  matter;  aud  if  firom  such 
return  it  appears  that  the  notices  have  been  duly  served  and  published  as  directed 
in  the  warrant,  the  creditors  served  should  proceed  to  prove  their  claims  and  elect 
the  assignee.  — In  rt  Pulver.  B.  R.  Sup.  xi ; in  re  Hill,  B.  R.  Sup.  iv. 

The  notices  to  be  published  and  served  should  contain  the  same  language  aa 
that  of  the  warrant. — Ibid. 
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of  his  creditors,  and  an  inventory  of  his  estate,  in  form 
similar  to  those  required  of  a petitioning  debtor,  and  his 
duties  are  similar  to  those  in  voluntary  bankruptcy  pro- 
ceedings as  to  publication  and  service  of  notices. 

Rule  XIII  of  the  Supreme  Court  of  the  United  States 
>n  its  General  Orders  in  bankruptcy  provides  that : 

“ It  shall  be  the  duty  of  the  marshal  as  messenger  to 
take  possession  of  the  property  of  the  bankrupt," and  to 
prepare,  within  three  days  from  the  time  of  taking  such 
possession,  a complete  inventory  of  all  the  property,  and  to 
return  it  as  soon  as  completed.  The  time  for  making  the 
inventory  and  return  may  be  enlarged,  under  proper  cir- 
cumstances, by  special  order  of  the  District  Court.  Pro- 
vided, however,  that  if  any  goods  or  effects  so  taken  into 
possession  as  the  property  of  the  bankrupt,  shall  be 
claimed  by  or  in  behalf  of  any  other  person,  the  marshal 
shall  forthwith  notify  the  petitioning  creditor  of  such  claim, 
and  may,  within  five  days  after  so  giving  notice  of  such 
claim,  deliver  them  to  the  claimant  or  his  agent,  unless  the 
petitioning  creditor  or  party  at  whose  instance  possession 
is  taken  shall,  by  bond,  with  sufficient  sureties'*  to  be  ap- 
proved by  the  marshal,  indemnify  the  marshal  for  the 
taking  and  detention  of  such  goods  and  effects,  and  the 
expenses  of  defending  against  all  claims  thereto,  and,  in 
case  of  such  indemnity,  the  marshal  shall  retain  possession 
of  such  goods  and  effects,  and  proceed  in  relation  thereto 
as  if  no  such  claim  had  been  made.2 3  And  provided 

2.  The  provision  of  Rale  XIIL  requiring  the  marshal  as  messenger  to  take 
possession  of  the  property  of  bankrupt,  Ac. , applies  only  to  a case  when  a warrant 
is  issued  to  him  to  seize  the  property,  and  therefore  is  not  applicable  to  a case  of 
voluntary  bankruptcy. — In  re  Hasbrouck,  B.  R.  Sup.  xvii. 

When  a provisional  warrant  has  issued  to  the  marshal  to  take  possession  of  the 
debtor’s  goods,  the  same  is  not  dependent  upon  the  service  of  a proper  order  to 
show  cause  on  the  debtor. — In  re  Muller  & Brentano,  3 B.  R.  86  ; s.  c.  2 A.  L.  T., 
33. 

A warrant  may  issue  against  the  person  and  the  goods  of  a debtor.  When 
against  both,  execution  may  be  against  either  or  both. — Ibid. 

Where  the  warrant  to  take  possession  provisionally,  referred  only  to  the  pro- 
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farther,  that  in  case  the  petitioning  creditor  claims  that 
any  property  not  in  the  possession  of  the  bankrupt  belongs 
to  him,  and  should  be  taken  by  the  marshal,  the  marshal 
shall  not  be  bound  to  take  possession  of  the  same  unless 
indemnified  in  like  manner.*  • He  shall  also,  in  case  the 
bankrupt  is  absent,  or  cannot  be  found,  prepare  a schedule 
of  the  names  and  residences  of  his  creditors,  and  the 
amount  due  to  each  from  the  books  or  other  papers  of  the 
bankrupt  that  may  be  seized  by  him  under  his  warrant, 
and  from  any  other  sources  of  information;  but  all  state- 
ments upon  which  his  return  shall  be  made  shall  be  in 
writing,  and  sworn  to  by  the  parties  making  them,  before 
one  of  the  Registers  in  bankruptcy  of  the  court,  or  a Com- 
missioner of  the  Courts  of  the  United  States.  In  cases 
of  voluntary  bankruptcy,  the  marshal  may  appoint 
special  deputies  to  act,  as  he  may  designate,  in  one 
or  more  cases,  as  messengers,  for  the  purpose  of  causing 
the  notices  to  be  published  and  served  as  required  by 
the  eleventh  section  of  the  Act,  and  for  no  other  purpose. 

perty  of  the  debtor,  the  marshal  executes  the  writ  at  his  own  peril,  and  if  he  takes 
property  belonging  to  some  one  other  than  the  debtor,  he  cannot  justify  his  so  doing 
under  the  warrant.  He  is  liable  to  the  injured  party  for  his  conduct — In  re  Marks, 
2 B.  R.  175. 

The  assignee  is  not  responsible  for  acts  of  the  marshal,  where  ho  seizes  pro- 
perty belonging  to  persons  otherwise  than  directed  in  the  warrant  Court  in  such 
case  will  not  protect  him,  nor  will  it  interpose  until  there  is  some  direct  interfer- 
ence tending  to  harass  the  assignee  and  prevent  the  due  administration  of  the 
estate.—  In  re  Marks,  2 B.  R.  175. 

There  is  nothing  in  the  mere  fact  that  a writ  issued  from  a Federal  Court  to 
estop  an  action  in  a State  Court  against  a marshal  “in  trespass  for  his  own  tort” 
for  making  a levy  upon  property  not  liable  to  the  writ,  belonging  to  a person  against 
whom  the  writ  Ad  not  run. — Buck  v.  Catbath,  3 Wallace,  347. 

Exempt  property  of  a bankrupt  cannot  be  sold  after  petition  in  bankruptcy 
has  been  filed,  even  though  levied  on  by  a United  States  marshal- — In  re  Griffin, 
2 B.  R 85. 

3.  The  petitioning  creditor  indemnifying  the  marshal,  is  bound  to  defend  him 
in  an  action  brought  by  the  claimant  of  property  (other  than  the  bankrupt),  which 
has  been  seized  by  the  marshal  in  pursuance  to  the  ordinary  warrant  to  take  pos- 
session of  the  bankrupt’s  property.  — In  re  Marks,  2 B.  It.  175. 

The  jurisdiction  of  State  Courts  is  not  extinguished  except  in  cases  where  the 
creditor  proves  his  debts  or  claims  in  a Bankruptcy  Court  A petition  or  prayer  to 
a United  States  District  Cotirt  to  take  such  claims  under  its  own  jurisdiction  must 
be  denied.  The  bankrupt  and  a creditor,  on  the  eve  of  a debtor's  bankruptcy,  will 
not  be  permitted  to  enter  into  any  arrangement  by  which  they  can  control  tho 
course  of  litigation  in  State  Courts  in  suits  pending  in  such  courts  to  which  the 
bankrupt  is  a party. — Jn  re  Samson,  tl  aL,  4 B.  R 1. 
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In  giving  the  notices  required  by  the  third  sub-division 
of  the  eleventh  section  of  the  Act,  it  shall  be  sufficient  to 
give  the  names,  residences,  and  the  amount  of  the  debts 
(in  figures)  due  the  several  creditors,  so  far  as  known,  and 
no  more;”*  and  it  is  usual  to  add  the  name  of  the  solicitor 
filing  the  petition. 

The  warrant,  which  shall  be  directed  to  the  marshal 
after  the  adjudication  of  the  bankrupt  in  involuntary  pro- 
ceedings, shall  require  him  to  take  possession  of  the 
debtor’s  estate,  which  shall  be  accounted  for  by  the  marshal 
to  the  assignees.  The  marshal  usually  transmits  his 
warrant  to  a deputy  marshal  residing  near  the  bankrupt, 
and  his  duties  are  generally  performed  for  him  by  such 
deputy.  The  court  will  presume  that  the  marshal  does 
not  disobey  the  writ  and  takes  possession  of  none  other 
than  the  debtor’s  property  and  effects,  no  matter  in  whose 
hands  they  may  be  found,  but  if  by  mistake  or  otherwise, 
property  not  belonging  to  the  bankrupt  is  seized  by  the 
marshal,  he  is  liable  to  its  owner  for  the  injury  sustained 
by  such  seizure.®  The  marshal  is  also  directed,  upon  the 
orders  of  the  court,  to  arrest  any  bankrupt  or  alleged 
bankrupt  in  cases  where  the  debtor  is  believed  to  be 
about  to  leave  the  district,  or  removing  or  concealing  his 
property,  or  making  fraudulent  conveyance  thereof,  and 
upon  such  arrest  the  marshal  must  safely  keep  the  debtor 
unless  he  give  satisfactory  bail  for  his  appearance,  and 
also  to  take  possession  forthwith  provisionally  of  the 

4.  See  G.  0.  in  Bankruptcy,  Bnle  13  ; also,  Rule*  in  Bankruptcy  of  the  District 
Oonrt  of  the  Southern  District  of  New  York,  No.  23.-2  B.  B.  144. 

The  United  States  District  Courts  have  no  authority  to  withdraw  eases  from 
State  Courts  and  proceed  to  their  trial.  Congress,  although  haring  the  right  to 
have  directed  that  iraita  should  be  taken  ont  of  State  Courts  and  be  transferred  to  a 
United  States  Court  in  bankruptcy,  did  not  do  so  in  the  Bankrupt  Act  of  1867. 
"It  not  only  has  not  deprived  the  State  Courts  of  jurisdiction  over  such  cases,  but 
it  has  provided  for  their  prosecution  and  defence  in  these  courts  by  the  assignee.” 
—See  Secs.  14  and  18  U.  S.Bankrupt  Act  of  1867.—  In  re  Samson,  eta  1.,  4 B.  B.  !• 

6.  Set  Opinion  of  Justice  Nelson,  in  re  Harks,  IB.  B.  17S. 
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debtor’s  property,  if  such  seizure  be  directed  by  the 
warrant* 

It  is  the  duty  of  the  marshal  (or  his  deputy)  after  the 
bankrupt’s  adjudication  in  involuntary  proceedings,  on 
the  receipt  by  him  of  the  warrant,  to  serve  notices  on  the 
creditors  and  to  make  publication  as  directed  therein. 
The  publication,  unless  otherwise  specially  directed,  is  to  be 
made  in  the  newspapers  in  the  district  which  have  been 
designated  by  orders  of  the  court  for  the  publication  of 
bankruptcy  proceedings. 

It  is  proper  that  the  name  of  the  solicitor  for  the 
petitioning  creditors  should  be  included  in  the  publication, 
as  he  only  represents  the  creditors  before  the  court  until  * 
the  appointment  of  an  assignee,  although  any  creditor  so 
desiring  may,  on  petition,  be  heard  through  his  own 
counsel.  It  frequently  happens  that  creditors  of  the 
bankrupt,  other  than  the  petitioner,  desire  information 
which  they  are  unable  to  obtain  from  the  bankrupt,  but 
which  the  solicitor  for  the  petitioning  creditor  (if  known) 
can  supply.  Mortgagees  and  others  who  have  been  en- 
joined should  also  be  furnished,  in  this  public  manner, 
with  the  name  of  the  solicitor  representing  the  petitioning 
creditor  in  bankruptcy  proceedings,  to  enable  their  at- 
torneys to  serve  notices  of  motion  for  dissolving  or  modi- 
fying injunctions.  A deposit  may  be  made  with  the  clerk 
to  cover  the  fees  and  disbursements  of  the  marshal,  so 
that  he  can  have  no  excuse  for  delay  in  performing  his 

6.  The  Bankrupt  Act,  while  it  forbids  arrest  of  the  debtor  on  the  part  of  cer- 
tain creditors  during  tho  pendency  of  bankrupt  proceedings,  does  not  interfere  with 
arrests  existing  at  the  date  of  adjudication. — In  rt  Hazleton,  2 B.  It.  12. 

The  marshal  has  authority,  derived  from  the  warrant,  to  take  possession  of 
' property,  and  to  keep  possession  thereof  if  it  belongs  to  the  bankrupt  If  indem- 
nified it  is  m ide  his  duty  not  only  to  retain  but  to  keep  possession  thereof,  no 
matter  by  whom  claimed,  and  he  would  be  liable  if  he  did  not  If  not  indemnified  he 
is  merely  released  from  liability  for  not  taking  and  retaining  possession  of  the  pro- 
perty ; with  indemnity,  he  is  bound  to  exercise  his  authority,  without  it  he  may 
exercise  it  or  not  at  his  option. — In  rt  Muller  & Brentano,  3 B.  R.  86, 
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duty.  Such  deposit,  it  is  advised,  should  be  made  as  a 
special  deposit , to  cover  the  marshal’s  fees  and  disburse- 
ments, the  amount  of  which  necessarily  depend  on  the 
number  of  creditors,  although  in  ordinary  cases  about 
twenty  dollars  will  be  sufficient  for  these  purposes.0 

Upon  placing  the  writ  of  seizure  in  the  hands  of  the 
messenger,  it  is  advisable  to  instruct  him  particularly  what 
property  to  sieze,  otherwise  the  creditors  may  be  involved 
in  unprofitable  litigation  that  might  easily  have  been 
avoided,  and  in  addition  to  this  have  a heavy  bill  of  ex- 
penses to  pay  in  the  shape  of  watchman’s  fees,  simply 
because^  the  marshal  has  taken  property  that  careful  in- 
quiry would  have  shown  did  not  belong  to  the  bankrupt’s 
estate.  Where  real  estate  that  is  mortgaged  up  to  its 
full  value  is  seized,  creditors  will  gain  little  or  nothing  by 
instructing  the  messenger  to  take  and  retain  possession, 
as  it  is  always  hard  to  sell  or  dispose  of  property  thus 
encumbered  for  any  more  than  the  amount  of  the  liens, 
and  even  though  there  may  be  rents  due  and  collectable, 
they  may  not  be  more  than  sufficient  to  pay  expenses  of 
taking  charge  of  the  premises,  to  say  nothing  of  the  in- 
terest on  the  mortgages  which  is  accumulating  steadily  all 
the  while.  The  better  plan  in  such  cases  is  to  allow  the 
mortgagees  to  sell  under  direction  of  the  United  States 
District  Court,  and  account  for  anj'  balance  there  may  be 
after  satisfying  the  existing  liens  upon  it. 

The  messenger,  however,  is  not  bound  to  obey  the  in- 
structions of  the  petitioning  creditors’  attorney,  because 
bankruptcy  proceedings  are  for  the  benefit  of  all  the 
creditors,  therefore  the  messenger  must  see  to  it  that  all 
of  the  bankrupt’s  estate  comes  into  his  possession,  and 
not  be  deterred  from  seizing  property  that  is  the  bank- 
rupt’s by  the  instructions  of  a timid  creditor  or  his  attor- 
ney, though,  of  course,  in  a case  of  a third  party  making 
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claim  upon  goods,  the  messenger  need  not  interfere  or 
touch  the  property  without  indemnity. 

a The  11th  section  of  the  United  States  Bankrupt  Act  of  1367,  requires  that 
tbe  warrant  to  the  marshal  shall  authorize  him  forthwith  to  publish  notices  in  the 
newspapers  specified,  and  to  serve  notice  by  mail  Ac. ; hence  to  make  tbe  proceed- 
ings regular,  tbe  publication  must  be  completed  before  the  commencement  of  the 
period  of  ten  days  immediately  preceding  the  return  day.— fa  re  Devlin  et  aL, 
Sup.  B.  R 8. 

The  marshal's  return  ot  service  of  notices  to  creditors  is  rrrima  facie  evidence 
of  due  service,  and  conclusive  until  rebutted  by  proof  aliunde,  but  if  it  nppears 
from  its  face  that  due  servioe  has  not  been  made,  tee  first  meeting  must  be  adjourned 
for  proper  notice  to  be  given. — In  re  Pulver,  B.  R Sap.  ii. 

Where  the  warrant  to  a marshal  transcends  the  power  conferred  on  a United 
States  District  Coart  by  section  10  of  the  United  States  Bankrupt  Act  of  1867,  pro- 
perty taken  possession  of  by  tbe  nurahal  from  e person  other  than  tbe  bankrupt 
cannot  be  held  by  the  assignee  in  bankruptcy.  Such  property  or  its  proceeds  is 
the  proper  subject  of  e petition  by  the  person  from  whom  it  is  taken,  and  such 
person  will  not  be  held  to  be  a party  to  the  bankruptcy  proceedings.  Upon  filing 
a petition  for  the  restitution  of  the  property,  the  proceeds  of  tbe  sqle  of  such 
property  most  be  given  to  the  person  from  whose  bands  the  marshal  made  on  im-  » 
proper  seizure  of  the  property. — In  re  Harthill,  4 R R 131. 

b Money  returned  in  bankrupt’s  schedules  os  cash  on  hand  must  be  paid  to 
the  oseignee  in  involuntary  bankruptcy,  or  to  tbe  marshal  as  messenger  in  involun- 
tary cases,  and  a bankrupt  who  refused  to  do  so  will  be  adjudged  guilty  of  con- 
tempt — in  rt  Dresser,  3 B.  R.  138. 

Tbe  marshal,  like  a sheriff,  can  only  sell  and  convey  such  right  or  interest  in 
property  es  tbe  prooese  in  his  heads  will  warrant—  in  re  Jordan,  3 B.  R 45. 

c Where  travelling  by  e United  States  marshal  as  messenger  to  make  retain  on 
a warrant  of  bankruptcy,  mileage  of  five  cents  per  mile  thereto  is  a proper  charge. 
Chargee  of  ten  cents  per  folio  for  preparing  notices  and  for  attendance  are  both 
improper. — In  re  Talbot  2 B.  R 93. 

The  affidavit  of  the  marshal  to  his  bill  of  costa,  that  the  expenses  were  aecea- 
aarily  incurred  by  him  and  are  just  and  reasonable,  is  insufficient  He  must  state 
in  addition  that  the  Berne  were  actually  incurred  and  paid. — In  re  Lowenstein,  3 
R R 65. 

Upon  a joint  bankruptcy  or  insolvency,  the  joint  estate  is  the  fund  primarily 
liable,  and  the  separate  estate  is  only  brought  in  in  case  of  a surplus  remaining 
after  tbe  separate  creditors  have  been  satisfied  out  of  it— Bank  of  Av-iiralasia  v. 
Flower,  lh.RP.U27;  13  Jur.  N.  S.  345  ; 35  L.  J.  P.  C.  C.  13  ; 14  W.  R 4G7  ; 

44  h.  T.  N.  8.  144,  (Eng.) 

Upon  the  application  of  a landlord  to  an  allowance  of  rent  for  tbe  time  dnring 
which  hia  premises  were  occupied  by  the  goodB  which  were  in  the  bands  of  the 
marshal,  the  court  held  that  the  landlord  ought  to  have  applied  to  it  for  posses- 
sion of  the  premises  immediately  alter  the  marshal  took  possession  of  them,  aud 
that  it  would  have  ordered  a removal  of  tbe  goods  and  furniture  therefronPend  the 
premises  vacated  by  the  marshal.  1 1 the  landlord  hod  an  opportunity  to  rent  the 
premises  daring  tbe  time  they  were  occupied  by  tbe  marshal,  he  should  have  eo 
represented  to  the  court  and  he  would  then  have  received  an  allowance  for  rent  or 
immediate  possession  of  the  premises.  Application  for  payment  of  rent  by  marshal 
denied.— in  re  McGrath,  ef  aL,  6 R R 
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CHAPTER  IY. 

REGISTERS. 

The  Register  being  a part  of  the  court,  his  acts  and 
rulings  should  always  be  of  the  same  intelligent,  high 
toned  and  equitable  character  as  that  expected  of  the 
judiciary. 

Congress,  in  directing  that  Registers  should  be  appoin- 
ted by  the  Judge  of  the  District  Court  of  the  United 
States,  upon  the  recommendation  of  the  Chief  Justice  of 
the  Supreme  Court  of  the  United  States,  sought  to  secure 
the  services  of  learned  and  able  lawyers  whose  character 
should  be  above  reproach  to  assist  those  Judges  in  the 
performance  of  their  duties  under  this  Act.1 

Every  Register  before  entering  upon  the  duties  of  his 
office  is  required  to  give  a bond  to  the  United  States  in  a 
sum  not  less  than  one  thousand  dollars,  for  the  faithful 
discharge  of  the  duties  of  his  office,  and  shall  furnish 
sureties  to  such  bond  satisfactory  to  the  court ; and  he 
shall  also,  “in  open  court,  take  and  subscribe  the  oath 
prescribed  in  the  Act  entitled  an  act  to  prescribe  an  oath 
of  office  and  for  other  purposes,  approved  July  2,  1862  ; 
and  also  that  he  will  not  during  his  continuance  in  office 
be  directly  or  indirectly  interested  in,  or  benefitted  by, 
the  fees  or  emoluments  arising  from  any  suit  or  matter 

1.  A Register  mar  make  the  order  to  show  cause  if  the  Judge  so  directs,  spe- 
cially or  generally.  —In  re  Bellamy.  B B.  8up.  xiv.,  a.  c.  ih.  xii. 

The  Register  is  a part  ol  the  court,  bis  duties  are  of  a judicial  character,  and 
his  action  should,  under  all  circumstances,  be  free  from  reproach  ; hence,  any 
attempt  on  his  part  to  influence  the  choice  of  an  assignee  is  unauthorized  aad 
improper.— In  re  Smith,  1 B.  R.  25  ; in  re  Pearson,  2 B.  It.  151. 
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pending  in  bankruptcy,  in  either  the  District  or  the  Cir- 
cuit Court  in  this  district.” 

It  is  declared  by  the  Bankrupt  Act  that  it  shall  be  the 
duty  of  the  Register  “to  make  adjudication  of  bank- 
ruptcy ; to  receive  the  surrender  of  any  bankrupt ; to 
administer  oaths  in  all  proceedings  before  him  ; to  hold 
and  preside  at  meetings  of  creditors  ;a  to  take  proof  of 
debts  ;k  to  make  all  computations  of  dividends,  and  all 
orders  of  distribution;  and  to  furnish  the  assignee  with  a 
certified  copy  of  such  orders,  and  of  the  schedules  of  cred- 
itors and  assets  filed  in  each  case  :J 

To  audit  and  pass  accounts  of  assignees  f to  grant  pro- 
tection ; to  pass  the  last  examination  of  any  bankrupt  in 
cases  whenever  the  assignee  or  a creditor  do  not  oppose  ; 
and  to  sit  in  chambers  and  dispatch  there  such  part  of  the 


2.  Where  a debtor  has  been  adjudged  a bankrupt  on  his  own  petition,  the 
Register  is  authorized  aud  required  to  receive  a surrender  of  bankrupt's  property 
and  keep  it  safely  until  it  can  be  turned  over  to  the  assignee. — In  re  Hasbrouck,  B. 
H.  Sup.  xvii. 

The  Register  may  appoint  a watchman,  if  necessary,  to  take  charge  of  and 
guard  the  bankrupt's  property  which  has  been  surrendered  to  him. — In  re  Shafer  <fc 
Hamilton,  2 B.  R.  178. 

The  oath  of  allegiance  required  to  be  annexed  to  debtor's  petition  may  be  taken 
before  a Register. —in  r*  Walker,  IB.  R 67. 

After  an  adjudication  of  voluntary  bankruptcy  the  bankrupt  will  not  be  per- 
mitted to  plead  as  an  excuse  for  not  surrendering  his  property  to  the  Register,  that 
there  is  a prospect  of  a settlement  with  bankrupt's  creditors. — In  re  Schafer  &.  Wil- 
liams, 2 B.  R.  178. 


Registers  are  charged  with  the  general  care  and  supervision  of  cases  referred  to 
them,  and  must  act  impartially  between  all  parties — In  re  Oroe,  B.  R.  Sup.  xviii. 

For  power  of  Register  to  administer  oaths  see  amendment  to  U.  8.  Bankrupt 
Act,  approved  July  25,  1868. 

Raster  must  see  that  proper  notice  is  given  to  creditors  by  assignee,  includ- 
ing both  those  who  have  aud  those  who  have  not  previously  proved  their  debts. 
— In  re  Bushey,  3 B.  R.  167. 

Registers  have  control  over  postponements  and  adjournments,  and  must  exer- 
cise this  power  with  discretion.  Where  a party  unreasonably  refuses  to  proceed  in 
a matter,  the  same  may  go  on  under  the  supervision  of  the  Register. — In  re  Hyman, 


2 B.  R.  107. 


The  Register  has  power  to  permit  a bankrupt  to  amend  his  schedules,  such 
amendment  being  on  an  « par/e  application.  No  notice  to  creditors  is  necessary. 
— In  re  Watte,  2 B.R.  145;  is  re  Orne,  B.RKup.  xviii;  in  re  Morford,  B.RSup.  xlvi. 

It  is  the  right  and  duty  of  the  Register  to  permit  and  require  amendment  of 
deficient  deposition. — In  re  Elder,  3 B.  R.  165. 

Under  section  22  of  the  Bankrupt  Act  the  Register  is  empowered  to  pass  upon 
the  satisfactory  or  unsatisfactory  character  of  proof  of  debts;  but  all  matters  of  fact 
or  of  law  are  to  be  reserved  for  the  decision  of  the  court — In  re  Bogert  Jt  Evans, 


2 B.  R.  139. 
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administrative  business.of  the  court,' and  such  uncontested 
matters  as  shall  be  defined  in  general  rules  and  orders,  or 
as  the  District  Judge  shall  in  any  particular  matter 
direct  :* 

And  he  shall  also  make  short  memoranda  of  his 
proceedings  in  each  case  in  which  he  shall  act,  in  a 
docket  to  be  kept  by  him  for  that  purpose,  and  he  shall 
forthwith,  as  the  proceedings  are  taken,  forward  to  the 
clerk  of  the  District  Court  a certified  copy  of  said  memo- 
randa, which  shall  be  entered  by  said  clerk  in  the  proper 
minute  book  to  be  kept  in  his  office. ” "And  it  is  further 
provided,  that  any  Register  of  the  court  may  act  for  any 
other  Register  thereof.”4 

The  protection  authorized  to  be  granted  by  the  Reg- 
ister has  been  decided  to  mean  protection  to  the  bankrupt 
from  arrest  in  cases  where,  under  the  provision  of  the 
Act,  he  is  not  liable  thereto.8  But  the  Register  is  not 

3.  Register  should  see  that  bankrupt  summoned  to  attend  before  him  shall  be 
protected  from  arrest  during  such  attendance.  As  regards  such  attendance,  bank- 
rupt is  to  be  treated  as  a witness  in  U.  8.  Courts. — In  re  Kimball,  B.  R.  Sup.  xliL 

Register  may  act  at  chambers  in  aid  of  the  Judge  of  the  District  Court 
— In  re  Brandt  2 B.  R.  76. 

4.  A Register  in  bankruptcy  cannot  fulfill  the  requirements  of  his  official  duty 
for  any  county  in  whicn  business  must  wait  his  convenience.  Nor  does  he  fulfill  the 
requirement  of  his  official  duty  when  the  books  and  papers  of  any  county  are  not 
bo  open  to  inspection  at  the  local  scat  of  justice,  as  those  in  the  office  of  the  clerk 
of  a court  should  be. — In  re  Sherwood,  1 B.  R.  74. 

In  exceptional  cases,  with  leave  of  court  Registers  may  appoint  a commissioner 
to  act  in  their  place  for  certain  purposes. — In  re  Sherwood,  IB.  R.  76. 

6.  Court  may  direct  habeas  corpus  to  a jailer  or  other  officer  having  a bankrupt 
in  custody  to  produce  him  before  the  Register  for  examination;  and  if  the  bankrupt 
lias  been  arrested  subsequent  to  filing  the  petition  in  which  he  was  Adjudged  a 
bankrupt  upon  any  process  in  a civil  action  founded  on  a claim  provable  in  bank- 
ruptcy, on  application  to  the  court  he  may  be  discharged  from  such  arrest— G.  0., 
Rule  27. 

It  is  for  the  courts,  however,  to  inquire  into  and  relieve  the  bankrupt  from 
arrest  from  a State  Court.  8uch  question  is  one  of  fact  and  cannot  be  decided  on 
ex  parte  testimony. — In  reBoret,  2B.  R.  62  ; in  re  Glaser,  1 B.  R.  17;  a.  c.  L T.  B. 
67. 

A court  in  bankruptcy  will  not  interfere  in  the  arrest  of  a bankrupt  on  a judg- 
ment which  it  has  no  power  to  discharge,  unless  it  be  necessary  to  enable  that 
court  to  exercise  its  proper  authority  and  jurisdiction  in  cases  before  it  The  pro- 
tection of  the  Register  is  not  authorized  in  such  case. — In  re  Pettis,  2 B.  R.  17. 

Where  a person  who  had  received  his  discharge  in  bankruptcy  was  arrested 
subsequent  to  his  discharge  on  a judgment  in  trespass.  United  States  Court 
directed  his  discharge  upon  a writ  of  habeas  corpus.  Though  the  State  Court 
would  probably  release  the  prisoner  under  such  circumstances,  it  was  the  duty 
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clothed  with  power  to  commit  for  contempt ;®  to  hear  a 
disputed  adjudication,  or  questions  of  allowance  or  sus- 
pension on  order  of  discharge,' but  he  is  directed  to  adjourn 
into  court  for  decision  of  the  Judge,  all  contested  matters 
where  an  issue  of  fact  or  of  law  is  raised  in  the  proceed- 
ings before  him,  by  any  party  thereto.’ 

Such  adjournment  into  court  shall  be  upon  a state- 
ment in  writing,  made  by  the  opposing  parties  embodying 
the  question  or  matters  at  issue  ; it  is  made  the  duty  of 
the  Register  to  do  this,  and  it  is  not  left  to  his  option  or 
as  the  result  of  an  application  of  one  of  the  contesting 
parties,  although  such  adjournment  to  the  court  may  be 
waived,  and  the  decision  left  to  the  Register,  whose 
decision  in  such  case  shall  be  final* 

Upon  direction  of  the  Judge,  the  Register  will  be 
required  to  attend  at  any  place  within  the  district  for  the 

of  the  United  States  District  Court  to  see  that  he  was  released  and  to  protect  him. 
— In  re  Simpson,  2 B.  R.  17. 

6.  Section  5 of  the  Bankrupt  Act  clothes  the  Register  with  certain  powers,  but 
does  not  authorize  him  to  commit  for  contempt — in  re  Lanier,  2 B.  R.  59. 

7.  Register  is  not  authorized  under  the  Act  to  determine  questions  of  allow- 
ance or  suspension  of  an  order  of  discharge,  bnt  he  must  adjourn  into  court  all 
contested  matters  where  a question  of  law  or  fact  is  raised  in  proceedings  before 
him. — In  rt  Brandt,  2 B.  R.  76 ; in  re  Lanier,  2 B.  R.  69. 

8.  A Register  to  whom  bankruptcy  proceedings  have  been  referred  is  not 
bound  to  receive  and  file  “os  of  couree”  depositions  for  proofs  of  debt  taken  and 
certified  before  another  Register.  The  Register  acting  as  the  Court  is,  under  sec. 
22,  to  reject  all  claims  not  duly  proved.  His  proper  course  is  to  return  claims  with 
defective  proofs  for  amendment — In  re  Loder,  3 B.  R.  162. 

Register  must  cause  the  question  or  issue  to  be  stated  by  the  opposing  parties 
in  writing,  and  adjourn  the  same  into  court  for  decision  by  the  Judge.-— in  re 
Bogcrt  and  Evans,  2 B.  R.  139. 

The  Register  being  prohibited  from  hearing  questions  osto  the  allowance  of 
an  order  of  discharge,  intrudes  upon  the  exclusive  jurisdiction  of  the  Court  when  ho 
makes  a certificate  and  requests  opinion  of  the  Court  as  to  whether  bankrupt  is 
entitled  to  a discharge. — in  re  Slaw  son,  1 B.  R.  33. 

The  Register  may  refuse  to  certify  a question  raised  by  a witness  or  person 
other  than  a “ party  to  the  proceedings  before  him  the  word  “party"  means  the 
bankrupt  or  a creditor,  it  does  not  mean  a witness  who  is  not  a bankrupt  or  cred- 
itor to  the  proceedings.  A witness  is  not  entitled  to  connsel  when  he  appears 
before  a Register.  Where  there  is  no  point  or  matter  within  the  meaning  of  sec.  6 
of  the  Bankrupt  Act  to  be  certified  by  the  Register,  he  ought  to  decline  to  trouble 
the  court  with  irrelevant  matter.—  In  re  Fredenburg,  1 B.  H.  34. 

Where  parties  waive  the  adjournment  into  court  of  a question,  they  must  abide 
the  decision  of  the  Register  if  they  argue  the  same  before  him.—  In  re  Patterson, 
B.  R.  Sup.  xxii. 
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prosecution  of  any  proceedings  under  this  Act.  And  the 
court  shall  settle  the  expenses  of  the  Register  and  of  his 
clerk  so  incurred,  and  the  same  shall  be  paid  out  of  the 
assets  of  the  estate  to  which  such  proceedings  shall  per- 
tain. The  Judge  of  the  District  Court  may  remove  any 
Register  within  the  district.  In  the  event  of  a vacancy, 
either  by  removal,  resignation,  change  of  residence,  death, 
or  disability,  the  same  shall  be  promptly  filled  by  another 
fit  person,  unless  the  court  deem  the  continuance  of  the 
particular  office  unnecessary.® 

When  a dividend  is  ordered  the  Register  shall,  within 
ten  days  thereafter,  calculate  and  set  opposite  to  the  name 
of  each  creditor  who  has  proved  his  claim,  the  proportion 
of  the  dividend  to  which  he  is  entitled,  and  shall  mail  to 
each  of  said  creditors  a statement  of  the  amount  of  his 
dividend. 

Upon  the  application  of  the  assignee,  or  of  any  of  the 
bankrupt’s  creditors,  in  accordance  with  the  provisions  of 
the  Act  and  of  the  orders  of  court  pertaining  thereto,  the 
Court  or  the  Register  will  order  the  bankrupt  to  appear 
before  him  for  examination,  at  which  examination  the 
Register  will  preside.10  Some  Registers  as  a rule  examine 

9.  See  sec.  5,  U.  S.  Bankrupt  Law,  1867. 

Although  a non-residettt  Register  may  only  be  allowed  for  the  expenses  of  three 
Journeys  in  a case,  he  will  not  be  allowed  to  procrastinate  his  visits  to  a remote 
county  nntil  there  has  been  an  accumulation  of  business  there,  whereby  he  can  dis- 
tribute his  expenses  and  receive  a more  liberal  allowance  for  travel. — In  re  Sher- 
wood, 1.  B.  R.  76. 

10.  Upon  the  application  of  a creditor  the  order  for  the  examination  of  a 
bankrupt  will  be  made  os  a matter  of  course  by  the  Register,  he  being  as  competent 
as  the  Judge  to  fill  up  the  blank,  issue  the  summons,  and  appoint  a day  and  place 
for  such  examination.— In  re  Brandt,  2 B.  R.  76;  in  re  Lanier,  2 B.  R.  69. 

To  obtain  an  order  for  the  examination  of  the  bankrupt,  it  is  necessary  for  the 
creditor  to  apply  to  the  Register  for  such  order  by  petition  or  affidavit,  showing 
good  cause  for  granting  the  same.  —In  re  Adams,  2 B.  R.  33. 

An  examination  of  the  bankrupt  by  a creditor  as  to  whether  or  not  a certain 
debt  was  created  by  fraud  is  irrelevant,  and  should  not  be  permitted. — In  re  Wright 
2 B.  R 57;  in  re  Fullman,  1 B.  It.  122. 

Every  creditor  has  a right  to  examine  the  bankrupt  under  oath,  as  to  matters 
specified  under  see.  26  of  the  Bankrupt  Act;  and  where  one  creditor  has  examined 
the  bankrupt  this  is  no  reason  for  withholding  permission  to  do  so  from  other  cred- 
itors who  desire  the  same  privilege.  The  Register,  however,  must,  as  far  as  possi- 
ble, protect  the  bankrupt  from  annoyance  and  oppression.  —In  rc  Adams,  2 k U. 
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the  bankrupt  where  a creditor  does  not  do  so.  Where 
objections  are  made  to  any  question  put  to  the  bankrupt 
on  any  such  examination,  the  Register  is  not  to  decide 
the  same,  but  the  bankrupt  shall  be  required  to  make 
answer  thereto  although  it  has  been  decided  that  he  may 
decline  to  make  answer,  when  by  so  doing  he  would  crimi- 
nate himself.11  Should  he  claim  that  any  question  or 
questions  propounded  to  him  as  a bankrupt  are  incompe- 
tent, immaterial,  or  irrelevant/the  Register  will  note  such 
objections  in  the  deposition,  but  the  bankrupt  will  be  re- 
quired to  answer  the  same  ; and  the  court  will  deal  with 
the  examination  as  a whole  and  pass  upon  the  parts 
claimed  as  incompetent,  irrelevant,  or  immaterial.13  While 
attending  his  examination  before  the  Register,  the  bank- 
rupt is  exempt  from  arrest,  and  his  attendance  and 
examination  may  be  compelled  notwithstanding  his 
imprisonment  or  absence,  and  in  the  event  of  disability, 
the  examination  may  be  ordered  by  the  court  at  such 


Beeister  may  decide  a*  to  when  bankrupt  is  to  be  allowed  to  consult  h»a  coun- 
sel before  answering  a question  put  to  him  by  wid  Register  on  his  examination.— 
In  rt  Lord.  3 B.  R.  58;  in  re  Tanner,  1 B.  R.  59;  s.  c.  3 Pitta.  L.  J.  244,  in  re  Jud- 

The  application  of  an  assignee  for  examination  of  the  bankrupt  need  not  be 
verified  by  his  affidavit— in  re  Lanier,  2 B.  R.  59.  _ t i 

Where  the  Register  grants  an  order  to  examine  the  bankrupt  ‘without  requir- 
ing a petition  or  affidavit  duly  verified,  showing  good  cause  for  Uie  sam^ 

S*  ‘i„r  must  stand  The  time  to  examine  the  bankrupt  does  not  expire  with  the 
malringofhie* apphcaticmfor  his  discharge. -Ertroct/rtlm  Opinion  of  Blotch- 

ford  in  re  Solis,  4 B.  B.  18. 

11  Where  answer  to  a question  would  criminate  himself  bankrupt  may  decline 

. rn  rf  Koch.  IB.  R.  153.  i'omtra.—ln  re  iticliards,  4 B.  it.  2o. 

to  ^Bankrupt  will  not  be  compelled  to  answer  a question  whether  he  has  lost  any 
of  the  property  belonging  to  Ida  estate  since  his  adjudication  of  bankruptcy  by 
gaming.— in  re  Patterson,  B.  R.  Sap.  xxn. 

12  Register  has  no  power  to  decide  on  the  comnetency,  materiality,  or  rele 

ItegX Should  pass  upon  questions  objected  to  at  an  examination  of  a bank- 
nint.  audforxLl  exception  bein^  taken  thereto  he  should,  at  the  close  of  the  testa 
monv  enterS  motion  to  strike  out  answers  or  admit  excluded  question,  and 
certify  the  questions  to  the  Court-in  re  Lyon,  B.  B.  Sup.  xxiv;  in  re  Patterson, 

B'  \luat«h™  no  power  to  decide  the  validity  of  objections  nor  the  admissibility 
of  questions.— Li  re  Patterson,  B.  R.  Sup.  xxxit 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


223 


time  and  place  as  it  may  deem  proper.13  Persons  other 
than  the  bankrupt  may  be  summoned  to  attend  either 
before  the  Court  or  the  Register,  as  witnesses,  and  if  they 
fail  to  attend  they  may  be  compelled  to  do  so  by  warrant 
to  the  marshal  commanding  their  arrest.14 

The  wife  of  the  bankrupt  may  also  he  examined  by 
the  Register,  and  the  bankrupt  shall  not  be  entitled  to  a 
discharge  if  he  does  not  produce  her  for  such  examination, 
unless  he  shall  prove  to  the  satisfaction  of  the  court 
that  he  was  unable  to  procure  her  attendance.1* 

The  time  when  and  the  place  where  the  Registers 
shall  act  upon  matters  arising  under  the  several  cases  re- 
ferred to  them  shall  be  fixed  by  special  order  of  the  Dis- 
trict Court,  or  by  the  Register  acting  under  the  authority 
of  a General  Order  in  each  case,  made  by  the  District 
Court ; and  at  such  times  and  places  the  Registers  may 
perform  the  acts  which  they  are  empowered  to  do  by  the 
law,  and  conduct  proceedings  in  relation  to  the  follow- 


13.  See  sec.  26  U.  S.  Bankrupt  Law,  1867. 

14.  A witness  cannot  rightfully  object  to  being  sworn,  or  refuse  to  be  examined 
upon  any  matters  within  the  subjects  mentioned  in  sec.  26.— In  rt  Bloke,  2 B.R.  3. 

Attachment  for  contempt  in  refusing  to  answer  questions  on  an  examination 
will  be  refused  unless  written  interrogations  accompany  the  commission,  so  that  the 
Judge  can  determine  whether  the  questions  are  pertinent  to  such  inquiry.— In  re 
Glaser,  2 B.  R.  128. 

15.  A bankrupt's  wife  will  not  be  examined  except  upon  a prima  facie  case 
made  out  by  affidavit  — In  re  Gilbert,  3B.  H.  37. 

Bankrupt's  wife  may  be  examined  both  before  and  after  he  has  applied  for  his 
discharge.— In  re  Seckindorf,  1 B.  R.  185. 

An  application  for  an  order  to  examine  bankrupt’s  wife  not  made  in  good  faith, 
or  for  the  purpose  of  delaying  the  bankrupt  in  obtaining  his  discharge  will  be 
refused.— In  re  Selig,  B.  R.  Sup,  xL 

Where  order  requiring  wife  of  the  bankrupt  to  attend  and  be  examined  as  a 
witness  is  properly  granted,  and  bankrupt  is  duly  apprised  of  the  same,  he  will  be 
refused  a discharge  if  his  wife  fail  to  comply  with  the  order,  unless  he  can  prove 
satisfactorily  that  he  could  not  obtain  her  attendance.  — In  re  Van  Tuyl,2  K Ii  177. 

Bankrupt’s  wife  is  not  bound  to  appear  and  be  examined  unless  she  is  paid  the 
usual  and  proper  witness  fees. — In  re  Van  Tuyl,  2 B.  R.  25. 

The  order  for  bankrupt  or  his  wife  to  attend  and  be  examined.  Form  No.  45,  is 
in  the  nature  of  a summons,  and  may  be  furnished  in  blank  to  the  Registers  signed 
and  sealed  by  the  clerk.— In  re  Bellamy,  B.  R.  Sup.  xiv. 

Under  sec.  26  of  the  Bankrupt  Act  bankrupt’s  wife  may  be  summoned  and 
compelled  to  attend  and  be  examined  as  any  other  witness,  and  may  be  punished 
for  contempt  if  she  refuses  to  answer.— in  reWoolford,  3 B.  R.  113,  in  rt  Beilis  A 
Milligan,  3 B.  R.  65. 
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ing  matters  when  uncontested,  viz  ; making  adjudication 
of  bankruptcy  on  petition  of  the  debtor,  directing  unless 
otherwise  ordered  by  the  court,  the  newspapers  in  which 
the  notices  shall  be  published  by  the  messenger  ; admin- 
istering oaths  ; receiving  the  surrender  of  the  bankrupt, 
granting  protection  thereon,  giving  requisite  directions 
for  notices,  advertisements  and  other  ministerial  proceed- 
ings ; taking  proof  of  claims,  ordering  payment  qf  rates 
and  taxes,  and  salary  or  wages  of  persons  in  the  employ- 
ment of  the  assignee  ; ordering  amendments,  or  inspec- 
tion, or  copies,  or  extracts  of  any  proceedings  j taking 
accounts  of  proceeds  of  securities  held  by  any  creditor  ; 
taking  evidence  concerning  expenses  and  charges  against 
the  bankrupt’s  estate  ; auditing  and  passing  accounts  of 
assignees ; proceedings  for  the  declaration  and  payment 
of  dividends  ; and  taxing  costs  in  any  of  the  proceedings, 
all  of  which  shall  be  subject  to  the  control  of  the  court. 

The  following  rules  of  the  Supreme  Court  of  the 
United  States  relative  to  Registers  in  bankruptcy  are  here 
given  in  full,  that  the  reader  may  judge  for  himself  by  the 
language  of  the  court  how  strictly  the  duties  of  Registers 
have  been  defined. 

VI.— Dispatch  of  Business. 

“ Every  Register  in  performing  the  duties  required  of 
him  under  the  Act  and  by  these  Orders,  or  by  orders 
of  the  DistrictCourt,  shall  use  all  reasonable  dispatch,  and 
shall  not  adjourn  the  business  but  for  good  cause  shown. 
Six  hours  session  shall  constitute  a days  sitting  if  the  busi- 
ness requires ; and  when  there  is  time  to  complete  the 
proceedings  in  progress  within  the  day,  the  party  obtaining 
any  adjournment  or  postponement  thereof  may  be  charged, 
if  the  court  think  proper,  with  all  the  costs  incurred  in 
consequence  of  the  delay. 
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“VII. — Examination  and  Filing  of  Papers. 

“ It  shall  be  the  duty  of  the  Register  to  examine  the 
bankrupt’s  petition  and  the  schedules  filed  therewith,  and 
to  certify  whether  the  same  are  correct  in  form,  or  if 
deficient,  in  what  respect  they  are  so  ; and  the  court  may 
allow  amendments  to  be  made  in  the  petition  and  sche- 
dules upon  the  application  of  the  petitioner,  upon  proper 
cause  shown,  at  any  time  prior  to  the  discharge  of  the 
bankrupt.  At  the  close  of  the  last  examination  of  the 
bankrupt  the  Register  having  charge  of  the  case  shall  file 
all  the  papers  relating  thereto  in  the  office  of  the  clerk  of 
the  District  Court,  and  these  papers,  together  with  those 
on  file  in  the  clerk’s  office  and  the  entries  in  the  minute 
book,  shall  constitute  the  record  in  each  case  ; and  the 
clerk  shall  cause  the  papers  in  each  case  to  be  bound 
together. 

“VIII. — Orders  by  the  Register. 

“Whenever  an  order  is  made  by  a Register  in  any 
proceeding  in  which  notice  is  required  to  be  given  to 
either  party,  before  the  order  can  be  made,  the  fact  that 
notice  was  given  and  the  substance  of  the  evidence- of  the 
manner  in  which  it  was  given,  shall  be  recited  in  the  pre- 
amble to  the  order,  and  the  fact  also  stated  that  no  ad- 
verse interest  was  represented  at  the  time  and  place 
appointed  for  the  hearing  of  the  matter  upon  such  notice, 
and  whenever  an  order  is  made  where  adverse  interests 
are  represented  before  the  Register,  the  fact  shall  be 
stated  that  the  opposing  parties  consented  thereto,  or  that 
the  adverse  interests  represented  made  no  opposition  to 
the  granting  of  such  order. 

“IX. — Notification  to  Assignee  of  Appointment. 

“ It  shall  be  the  duty  of  the  Register  immediately  upon 

the  appointment  of  an  assignee  as  prescribed  in  secs.  12 
is  . 
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and  13  of  the  Act  (should  he  not  be  present  at  such 
meeting),  to  notify  him  by  personal  service  or  service  by 
mail  of  his  appointment;  and  in  silch  notification  the 
assignee  so  appointed  shall  be  required  to  give  notice 
forthwith  to  the  Court  or  Register  of  his  acceptance  or 
rejection  of  the  trust.'’ 

All  parties  should  comport  themselves  before  a Regis- 
ter in  the  discharge  of  his  duties  in  the  same  manner  as 
if  in  open  .court,  for  although  the  Register  is  not  clothed 
with  many  of  the  powers  of  a Judge.®  as  he  is  a part  of 
the  court,  he  is  entitled  to  proper  respect;1*  and  on  the 
other  hand,  Registers  will  not  be  permitted  to  descend 
from  their  official  position  and  become  contestants  or 
partizans.  Nor  will  they  be  permitted  to  influence  the 
proceeding  or  the  choice  of  an  assignee,1’  and  where?  the 
court  has  cause  to  believe  that  there  has  been  any  unfair- 
ness on  the  part  of  a Register  toward  either  of  the  part- 
ies to  the  proceedings,  or  an  improper  feeling  towards 
their  counsel  in  any  case,  the  same  may  be  transferred 
from  the  Register  to  whom  the  proceedings  have  been  re- 
ferred, to  another  Register  of  the  court.  In  the  matter 
of  J.  Ogden  Smith,  a bankrupt,  it  was  brought  to  the 


10.  Register  has  power  to  order  an  assignee  to  submit  and  file  the  account  re- 
quires! by  sec.  28. — In  re  Bellamy,  B.  R.  Sup  xiv. ; 1 L.  T.  B.  22. 

The  list  made  by  the  Register  .under  secs.  23  and  29  is  to  be  given  to  the 
assignee  by  the  Register. — Anon,  1 B.  R.  2 ; 2 B.  R.  21. 

Register  has  no  authority  to  sanction  a prospective  payment  by  the  assignee, 
unless  the  matter  is  specially  referred  to  him. — In  re  Bellamy,  B.  R.  Sup.  xiv. 

Opposed  motion  to  remove  assignee  appointed  by  the  court  cannot  be  enter- 
tained by  the  Register. — In  re  Stokes,  1 B.  K.  130. 

17.  Register  has  power  to  appoint  an  assignee  where  there  is  no  choice  by  the 
creditors,  either  from  failure  to  appear  and  prove  their  debts  or  from  other  causes, 
where  there  does  not  appear  to  be  an  opposing  interest. — In  re  Cogswell,  B.  R.  Sup 
xiv.;  s.  c.  2 Pitts.  L.  J.  616. 

If  a Register  is  satisfied  that  any  reasons  exist  why  an  assignee  elected  or  ap- 
pointed should  not  act,  it  is  his  duty  to  certify  the  same  to  the  Judge,  giving  his 
reasons  therefor  at  k ngtln — In  re  Bliss,B.  R.  Sup.  xvii. ; in  re  Noble,  3 B.  R.  25. 

Register  should  state  to  creditors  at  a meeting  held  for  the  purpose  of  choosing 
an  assignee,  that  in  cose  of  their  failure  to  make  a choice  the  Judge  would  appoint 
an  assignee  if  there  was  an  opposing  interest. — In  re  Pearson,  2 B.  R.  151. 

Register  cannot  eutertuiu  a motion  on  the  part  of  the  bankrupt  to  set  aside  the 
appointment  of  an  assignee. — In  re  Stokes,  IB.  B.  130. 
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notice  of  the  court  that  the  Register  had  attempted  to 
influence  the  choice  of  an  assignee,  and  that  in  the  course 
of  the  subsequent  proceedings  he  might  probably  be  in 
fluenced  against  one  of  the  creditors’  counsel  who  had 
served  notice  on  the  Register,  protesting  against  the  proof 
of  certain  claims,  and  by  whom  a motion  was  made  to 
transfer  the  subsequent  proceedings  to  another  Register, 
Judge  Blatchford  delivered  the  following  opinion  : 


“ Whatever  were  the  motives  of  the  Register,  and 
however  well  fitted  for  the  position  the  assignee  of  his 
choice  was,  his  interference  in  the  matter,  in  the  manner 
stated,  was  wholly  unwarrantable  and  improper. 

‘iThe  Register  is  a part  of  the  court,  his  duties  are  of 
a judicial  character,,  and  his  action  should,  under  all  cir- 
cumstances, be  free  from  reproach,  and  above  all  suspicion 
of  interest  or  partizanship.  The  fourth  section  of  the  Bank- 
rupt Act  provides  that  ‘ No  Register  shall  be  of  counsel 
or  attorney,  either  in  or  out  of  court,  in  any  suit  or  mat- 
ter pending  in  bankruptcy,  in  either  the  Circuit  or  Dis- 
trict Court  of  his  district,  nor  in  an  appeal  therefrom; 
nor  shall  he  be  executor,  administrator,  guardian, 
commissioner,  appraiser,  divider  or  assignee  of  or 
upon  any  estate  within  the  jurisdiction  of  either  of  said 
Courts  of  Bankruptcy,  nor  be  interested  in  the  fees  or 
emoluments  arising  from  either  of  said  trusts.’  This  pro- 
vision indicates  the  spirit  of  judicial  impartiality  which 
the  law  expects  will  be  exhibited  by  every  Register  in 
the  discharge  of  his  important  duties. 

“ With  the  choice  of  an  assignee  by  the  creditors  he 
has  nothing  to  do,  except  to  preside  at  the  meeting  at  * 
which  the  choice  is  made.  It  is  not  necessary  he  should 
approve  or  confirm  the  choice,  for  although  such  an  ap- 
proval by  the  Register  is  appended  to  Form  No.  15,  noth- 
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iug  of  the  kind  is  required  by  the  statute.  The  selection 
is  subject  to  the  approval  of  the  Judge,  and  although  it 
is  the  duty  of  the  Register  in  transmitting  the  result  of 
an  election  to  the  Judge  for  his  action  thereon,  to  make 
known  any  objection  which  exists  to  an  approval  of  the 
choice;  yet  beyond  this  the  Register  has  nothing  to  do 
with  either  the  election  or  appointment  of  an  assignee, 
unless  there  is  a failure  to  choose  or  a non-acceptance  by 
the  person  chosen,  and  then,  in  certain  cases,  the  Register 
can  appoint  an  assignee.  In  regard  to  the  choice  of  an 
assignee,  the  policy  of  the  Bankrupt  Act,  as  clearly 
shown  in  its  provisions,  is  to  give  to  the  creditors  of  a 
bankrupt  the  free,  deliberate,  unbiased  choice,  in  the  first 
instance,  of  the  person  who  is  to  take  the  assets  and 
manage  them.  This  is  a feature  which  did  not  exist  in 
any  former  Bankrupt  law  of  the  United  States,  and  was 
adopted  from  the  English  system.  The  importance  of 
this  policy  has  been  uniformly  recognized  by  this  court, 
and  it  has  not  failed  to  approve  all  elections  of  assignees 
by  creditors,  unless  something  was  placed  before  it  to 
show  that  the  choice  was  not  a proper  one.  It  is  espe- 
cially incumbent  upon  Registers  in  no  manner  to  interfere 
with,  or  influence,  either  directly  or  indirectly,  the  choice 
of  an  assignee  by  creditors.  The  action  of  a Register 
should,  in  all  things,  be  that  of  strict  impartiality,  not 
only  in  fact  but  in  appearance,  and  he  should  not  present 
the  semblance  of  having  any  interest  or  bias  in  favor  of 
or  against  any  particular  person  as  assignee,  any  more 
than  of  being  prejudiced  for  or  against  the  bankrupt  or 
for  or  against  any  creditor,  in  any  proceeding.  Any  other 
* course  will  lead,"  if  not  to  abuses,  to  the  suspicion  of  them; 
and  will  impair  the  usefulness  of  the  Registers  and  derange 
the  harmonious  working  of  the  system.” 

a A register  ha*  a right  to  allow  all  necessary  and  proper  amendments  to 
schedules  on  an  a parle  application. — In  re  Heller,  5 B.  Jt.  4a 
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A Register  has  power  under  sections  12  and  42  of  the  United  States  Bankrupt 
Act  of  1867,  to  adjourn  a meeting  of  creditors  to  a day  certain,  when  notice  to  the 
creditors  has  not  been  given  as  required  in  the  warrant — in  re  Schepeler,  3 B.  R. 

42. 

The  fixing  of  the  time  for  the  first  meeting  of  creditors,  is  a matter  of  discretion 
with  the  Register.— in  re  Hays,  B.  R.  Sup.  t. 

6 When  a question  is  raised  as  to  the  validity  of  a claim,  the  Register  ought, 
before  proceeding  further  in  the  case,  to  investigate  the  question  and  not  allow  the 
claim  merely  because  the  creditor  has  sworn  to  it — In  n Crne,  B.  R.  Sup.  xiii 

A Register  has  no  authority  to  issne  an  order  to  a creditor  to  show  cause  why 
his  proof  of  debt  should  not  be  vacated  and  the  record  cancelled.  Such  order 
should  be  made  by  the  court.—  Comstock  v.  Wheeler,  2 B.  R.  171. 

All  proofs  of  debt  under  section  22  of  the  United  States  Bankrupt  Act  of  1867, 
should  go  to  the  assignee,  and  when  be  has  made  his  register  they  must  be  returned 
to  the  Register.— In  re  Anon,  1 B.  R.  2. 

c A creditor  who  was  also  the  assignee  in  bankruptcy,  employed  counsel  in 
proceedings  before  the  adjudication  of  Ins  debtor,  and  asked  the  Register  for  an 
order  for  payment  of  the  same  out  of  the  bankrupt's  estate.  Tho  court  decided 
that  a Register  could  not  entertain  such  an  application  in  the  first  instance,  but 
that  the  creditor  must  petition  to  the  court  setting  ont  the  facts,  and  asking  the 
relief  desired. — In  re  Dibblee,  3 B.  It.  185  ; in  re  N.  Y.  Mail  8.  S.  Co.,  3 B.  R.  155.- 

The  Register  has  power  to  order  the  payment  of  fees  and  expenses  incurred  in 
a case  out  of  assets  iu  ttie  hands  of  the  assiguee,  on  application  of  the  attorney  for 
the  bankrupt — In  re  Lane,  2 B.  R.  100. 

d A Register  has  power  to  take  affidavits  and  depositions  in  cases  not  before 
him,  at  any  time  after  a petition  has  been  filed. — In  re  Deane  eL  dL,  2 B.  R.  29. 

The  oath  required  by  section  29  of  the  United  States  Bankrupt  Act  of  1867,  to 
be  taken  by  the  bankrupt,  is  to  be  produced  to  the  Register,  who  is  then  to  certify 
conformity  or  non-conformity  by  the  bankrupt  to  the  requirements  of  the  law.  If 
specification  in  opposition  to  his  discharge  are  filed,  and  the  bankrupt  has  con- 
formed in  the  judgment  of  the  register  to  all  the  requirements  of  the  law  and  to  all 
hia  duiy  under  the  act,  the  Register  is  to  certify  that  he  has  so  conformed,  except 
in  the  particulars  covered  by  the  specifications.  — Jn  re  Polver,  2 B.  R 101.  « 

A Register  had  no  power,  prior  to  November,  1867,  to  take  affidavits  in  invol- 
untary bankruptcy.— Anon.  B.  R.  Sap.  xxxix. 

A Register  cannot  inquire  into  the  authority  of  an  attorney  or  counsellor  of  the 
District  Court,  to  appear  for  creditors.  The  certificate  of  the  Register  to  the  suffi- 
ciency of  the  inventory  of  the  debtor's  debts,  is  not  so  conclusive  as  to  prevent 
inquiry  when  the  question  is  raised  by  a proper  party  at  a projior  time — in  re  Hill, 

B.  R.  Sup.  iv. 

The  title  to  the  property  of  a bankrupt  by  operation  of  law  vests  in  the  Register  • 
as  Register,  although  it  may  be  in  the  possession  of  the  United  States  Marshal  as 
messenger,  it  is  still  in  the  possession  of  the  court,  and  the  Register  is  by  the  bank- 
rupt law  the  court — In  re  Carow,  4 B.  R.  178. 

Where  a Register  certifies  neglect  of  duty  on  the  part  of  the  assignee,  he  will 
be  directed  to  employ  counsel  to  represent  the  estate. — In  re  Price,  4 B.  R.  137. 

It  is  not  proper  to  elect  a near  relative  an  assignee,  and  in  such  case  the 
appointment  by  the  Register  of  a regular  assignee  (according  to  the  rules  of  the 
district)  will  be  confirmed. — In  re  Zinn,  4 B.  R.  123. 

e Where  there  is  no  opposition  to  the  bankrupt’s  discharge,  the  Register  may 
administer  to  the  bankrupt  the  oath  provided  by  section  29  of  the  United  States 
Bankrupt  Act  of  1867.  It  is  also  the  Register's  duty  after  a carefnl  examination,  to 
certify  that  the  bankrupt  has  conformed  to  all  the  requirements  of  said  act — In  re 
Bellamy,  B.  R.  Sup.  xxi. 

Where,  on  the  return  of  an  order  to  show  cause  before  a Register  why  a bank- 
rupt should  not  be  discharged,  a creditor  appears  and  opposes  the  discharge,  the 
Register  must  make  a certificate  of  his  proceedings,  stating  his  opposition,  and 
return  the  papers  into  court  in  like  manner  a a if  there  was  no  opposition — in  rc 
Hughes,  1 B.  li  9. 
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Where  a Register  reported  that  he  had  examined  the  several  papers  before 
him  (including  a consent  to  the  bankrupt’s  discharge >,  that  the  proofs  appeared  sat- 
isfactory, that  there  was  no  opposing  interest,  and  that  the  assets  of  the  bankrupt 
were  equal  to  fifty  per  cent  of  the  claims  proved  on  account  of  debts  and  liabilities 
contracted  subsequent  to  Jannarv  1st,  1869,  upon  which  he  was  liable  as  principal 
debtor,  that  the  assent  in  number  and  value  of  creditors  who  had  proved  their 
claims  on  debts  contracted  subsequent  to  January  1st,  1869,  had  not  been  filed,  and 
that  under  the  amendments  to  the  Bankrupt  Act  approved  July  27th,  1868,  and 
July  14,  1870,  the  bankrupt  was  entitled  to  a discharge,  the  court  granted  the  same. 
—In  re  Rockwell,  4 B.  R.  74. 

/ A Register  may.  if  he  deems  it  proper,  allow  a bankrupt  on  his  examination 
to  consult  with  counsel  before  answering  interrogatives.  — In  re  Collins,  1 B.  R 153. 

A Register  has  no  power  to  decide  as  to  the  relevancy  of  questions  put  to  the 
bankrupt  on  his  examination. — In  re  Levy,  el.  al.,  B.  R.  Sup.  xxx. 

A.  Register  may  certify  questions  in  regard  to  mntte  s pending  before  him 
where  he  desires  to  receive  instructions  as  to  his  official  duty  therein. — In  re 
Sherwood.  1 B.  R.  74. 

A party  to  the  proceedings  is  the  only  person  who  can  take  the  opinion  of 
the  District  Judge  on  a certificate  of  the  Register  By  the  word  party,  is  meaut 
the  bankrupt  or  a creditor.  A witness  who  is  neither  the  bankrupt  nor  a creditor 
is  not  entitled  to  the  opinion  of  the  court  upon  a disputed  question.  — In  re 
Freidenberg,  1 B.  R.  34. 

When  the  Register  does  not  certify  that  the  questions  are  upon  any  point  or 
matter  which  has  arisen  in  the  course  of  proceedings  beioro  him,  the  Judge  will 
refuse  to  pass  upon  the  questions. — In  re  i'eck.  3 B.  R.  186. 

g A Register  cannot  make  any  binding  decision,  or  compel  a witness  to  answer 
if  he  refuses.  It  is  his  duty  to  report  the  testimony  if  required. — In  re  Koch,  1 B. 
R.  153. 

A Register  has  no  power  to  order  a bankrupt  to  execute  d eds  of  release  of  his 
property ; hence,  if  the  bankrupt  refuses  to  sign  such  deeds,  application  must  be 
made  to  court* — Anon.  3 B.  R.  58. 

Debts  proved  and  tiled  with  the  register  may  be  postponed  for  investigation 
before  the  assignee  and  not  allowed  to  be  voted  upon  for  a&signee. — In  r*  Frank, 
6B.  R. 

Although  a register  may  have  no  authority  iu  Use  a particular  deposition,  lie 
has  full  authority  to  administer  oaths  and  when  by  the  assent  of  parties  he  hag 
taken  such  a deposition  to  be  used  in  evidence  in  a cause,  the  same  becomes  a 
sworn  statement  made  in  the  case  to  be  used  as  evidence  therein,  to  which  the 
party  causing  the  deposition  to  be  so  taken  cannot  object  It  is  not  error  to  direct 
the  attention  of  the  jury  to  the  distinction  between  “ reasonable  cause  to  believe" 
and  “actual  belief."  If  a father-in-law,  when  his  son-in-law  is  known  by  him  to 
be  insolvent,  and  within  a few  days  of  his  voluntary  application  to  be  adjudged  a 
bankrupt,  buys  out  of  the  usual  course  of  trade  a large  portion  of  the  insolvent’s 
property  and  gives  notes  payable  at  long  dates,  cashes  the  notes  and  pays  to  his 
own  son,  as  mortgagee,  the  money  thns  furnished,  in  discharge  of  a mortgage  on  the 
property  of  his  daughter  who  is  the  wife  of  the  bankrupt’s  son-in-law,  that  is  cer- 
tainly a transfer  of  the  bankrupt  s property  to  his  wife  in  fraud  of  his  creditors, 
through  the  agency  of  the  wife's  father,  and  therefor  fraudulent  and  void. — Lawrence 
v.  Graves,  5 B.  It. 

The  examination  of  a prisoner  in  goal  by  a register,  was  a public  judicial  pro- 
ceeding. and  therefor  a fair  and  correct  report  without  comment  of  the  examination 
was  privileged,  even  though  it  may  have  contained  statements  which  injuriously 
affected  the  character  of  a third  person. — Ryalls  v.  Leader,  1 L.  R.  Ex.  Ch.  296  ; 12 
Jur.  N.  S.  503  ; 35  L.  J.  N.  8.  Ex.  Ch.  185  ; 14  W.  R.  838  ; 14  L.  T.  N.  S.  562, 
(Eng.) 
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CHAPTER  y. 

ASSIGNEES. 

Having  commented  on  the  choice  of  an  assignee  when 
considering  the  rights  of  creditors,  who  may  be  the  as- 
signee of  a bankrupt’s  estate  seems  to  be  the  next  thing 
in  order  for  the  consideration  of  the  business  reader.  No 
person  who  has  received  any  preference  contrary  to  the 
provisions  of  the  Bankrupt  Act,  shall  be  eligible  as  an 
assignee  ; with  this  single  exception  the  law  does  not  in- 
hibit the  appointment  of  any  other  person  as  an  assignee, 
who  resides  within  the  District,  it  being  presumed  that 
the  choice  of  the  creditors  for  one  who  is  to  occupy  an  im- 
portant position  as  their  agent  and  trustee  in  the  proceed- 
ings. will  fall  on  one  of  fair  capacity  and  character  for 
honesty.1  No  objection  can  be  made  to  the  appointment 
of  a creditor  as  an  assignee,  and  it  has  been  decided  that 
where  objections  have  been  made  to  the  appointment  of 
an  attorney  of  one  of  the  creditors  when  no  objections 
were  raised  to  his  character,  that  the  same  could  not  be 
sustained.’  The  appointment  of  a relative  of  the  bank- 
rupt has  been  decided  contrary  to  the  spirit  of  the  Act.* 

1.  Any  person  who  has  received  ft  preference  contrary  to  the  provisions  of  the 
Act  shall  be  ineligible  as  assignee  ; even  a director  of  a bank  which  has  been  pre- 
ferred cannot  be  appointed  as  an  assignee,  for  his  position  as  a director  brings  him 
within  the  spirit,  if  not  the  letter,  of  the  law.—  In  re  Powell,  2 B.  R.  17. 

Althougn  a pennon  may  reside  ont  of  the  district,  he  will  be  appointed  assignee 
in  a proper  case,  if  he  has  a fixed  place  of  doily  b os i ness  within  the  district — In 
re  Loder  dal,  2 B.  R.  161. 

Assignee’s  appointment  will  not  be  confirmed  if  he  reside  out  of  the  district  in 
which  proceedings  are  being  carried  on,  and  beyond  the  jurisdiction  of  the  court 
— in  re  Havens,  1 B.  R.  126 ; Anon.  1 B.  R.  29. 

An  attorney  who  has  been  of  counsel  for  a bankrupt  may  be  appointed,  though 
lie  cannot  occupy  the  position  of  assignee  and  counsel  at  the  samo  time.— in  re 
Clairmont,  1 B.  R.  42. 

2.  Where  attorney  for  the  creditors  is  chosen  and  appointed  by  them  as  assig- 
nee, when  not  otherwise  objectionable,  this  circumstance  does  not  incapacitate  him 
from  acting.  — In  re  Lawson,  2 B.  R.  44. 

3.  It  iB  better,  as  a general  rule,  that  the  assignee  should  not  be  connected  with 
the  bankrupt  in  any  way,  therefore,  an  objection  to  the  appointment  of  ah  assignee 
ou  the  ground  of  relationship  is  well  taken.—  in  re  Powell,  2 B.  R.  17. 
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Nevertheless  cases  may  occur  where  there  are  many  rela- 
tives of  the  bankrupt,  the  justice  of  whose  claims  is  be- 
yond suspicion,  and  who  have  received  no  preference 
whatever ; and  should  one  of  them  be  the  choice  of  the 
creditors' in  number  and  value,  there  is  nothing  in  the  Act 
itself  to  render  such  an  one  ineligible  on  account  of  the 
relationship  ; but  creditors  should  be  very  guarded  in  the 
selection  of  near  relatives  as  well  as  of  partners  or  partic- 
ular business  friends,  whose  interest  in  the  bankrupt 
woyld  tend  to  make  their  acts  an  object  of  suspicion.* 
There  may  be  one  or  more  assignees  of  a bankrupt’s 
estate,  although  it  is  usual  to  select  but  one*  The  as- 
signee must,  within  five  days  after  his  appointment,  ex- 
press in  writing  his  acceptance  thereof,  or  the  Judge  or 
Register  may  make  an  appointment  in  his  stead  to  fill 
the  vacancy  which  the  law  contemplates  will  then  exist 
by  reason  of  the  failure  of  such  acceptance.* 

When  in  his  judgment  the  Judge  shall  deem  it  useful 
or  expedient  for  cause  shown,  he  may  appoint  additional 
assignee  or  order  a new  election.4 * * 7  It  is  usual  for  the  as- 
signee to  give  a bond  to  the  United  States  for  the  faithful 
performance  of  his  duties  in  such  sum  as  shall  be  suggest- 
ed by  one  or  more  of  the  creditors  ; and  where  a creditor 
who  has  proved  his  claim  requests  in  writing  that  the 
assignee  be  required  to  give  such  bond,  the  Judge  will, 

4.  It  is  against  the  policy  of  the  Bankmpt  Act,  that  a bankrupt  should  select 
his  assignee  by  procuring  creditors,  who  were  his  personal  friends,  to  vote  for  some 
one  whom  he  should  designate. — In  re  Bliss,  B.  II.  Sup.  xvii. 

The  court  will  not  sanction  nor  encourage  the  solicitation  of  votes  of  creditors, 
by  persona  seeking  thereby  to  be  chosen  assignees,  with  a view  of  making  a regular 
business  of  acting  as  assignee  for  the  sake  of  the  compensation  arising  therefrom. 
— Atum.  2 B.  it  100. 

5 A 6.  See  U.  S.  Bankrupt  Act,  1867,  § 13. 

7.  Where  the  creditors  at  their  first  meeting  make  choice  of  but  one  assignee. 
Judge  may  appoint  another  to  act  with  the  one  so  chosen. — In  re  Loder  et  at,  2 B. 
R.  161 

Where  the  choice  of  the  majority  in  number  falls  on  one  person,  and  choice  of 
majority  in  amount  on  another,  it  is  a proper  case  for  Judge  to  make  the  appoint- 
ment—In  re  Pearson,  2 B.  it  151. 
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as  a general  rule,  direct  that  this  be  done,  although  the 
assignee  cannot  be  compelled  to  execute  a bond  by  any 
one  but  the  J udge  of  the  district.8  Such  bond  shall  enure 
to  the  benefit  of  all  creditors  who  have  proved  their  claims, 
and  must  be  approved  by  the  Register  or  Judge  by  his 
written  endorsement  thereon.8  The  law  is  pre-emptory 
in  requiring  that  if  the  assignee  fail  to  execute  his  bond 
within  ten  days  after  he  has  received  notice  requiring  him 
to  do  so,  or  within  a shorter  period,  if  so  ordered  by  the 
J udge,  that  he  shall  be  removed,  and  that  another  be  ap- 
pointed in  his  place.10  * 

So  soon  as  an  assignee  is  appointed  and  qualified, 
“ the  Judge,  or  where  there  is  no  opposing  interest  the 
Register  shall,  by  an  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  estate,  real  and  person- 
al, of  the  bankrupt,  with  all  his  deeds,11  books  and  papers 
relating  thereto  ; and  such  assignment  shall  relate  back 
to  the  commencement  of  said  proceedings  in  bankruptcy, a 
and  thereupon  by  operation  of  law  the  title  to  all  such 
property  and  estate,  both  real  and  personal,  shall  vest  in 
said  assignee, ‘although  the  same  is  then  attached  on  mesne 

8.  On  request  of  a creditor  assignee  may  be  required  to  give  bond. — In  re  Fern- 
oerg,  2 B.  R 114. 

Assignee  should  give  bond  in  each  case  in  which  he  is  appointed  or  elected, 
although  he  may  have  given  a general  bond  conditioned  for  the  faithful  perfor- 
mance of  his  dudes  in  all  cases  in  which  he  may  be  appointed. — In  re  McFadden, 
3B.R.  27. 

9 «!fc  10.  See  U.  S.  Bankrupt  Act,  1867,  § 13. 

11.  Assignment  should  not  be  made  to  assignee  until  the  approval  of  his  elec- 
tion or  appointment  has  been  duly  entered  of  record.  If  Registers  make  a deed  of 
assignment  prior  to  such  approval  and  entry,  the  same  will  be  set  aside. — In  rt 
Scheiffer  d al,  2 B.  R.  179. 

Although  the  title  to  property  is  disputed  where  there  is  no  opposing  interest 
before  the  Register,  it  is  his  duty  to  make  an  assignment  thereof  to  the  assignee, 
who  should  make  claim  on  behalf  of  the  creditors  in  the  proceedings  in  which  the 
title  is  disputed. — In  re  Wiley,  2 B.  R.  53.  • 

The  assignee  has  the  right  to  bring  suit  and  recover  property  where  the  proofs 
establish  a transfer  within  a State  statute  of  frauds,  and  also  to  recover  the  same 
when  such  transfer  is  denounced  a fraud  under  sections  35  or  39  of  the  Bankrupt 
Act. — Foster  v.  Ilackley  A Sons,  2 B.  R.  131. 

The  assiguee  of  a bankrupt  is  not  entitled  to  property  attached  more  than  four 
months  prior  to  bankruptcy  proceedings  ; an  attachment  made  four  months  prior  to 
bankruptcy  proceedings  will  not  bo  dissolved,  and  the  specific  property  thereby 
attached  will  be  subject  to  the  plaintiffs  judgment — Bowman  v.  Uardinj,  4 B.  R.  5. 
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process  as  the  property  of  the  debtor,  and  shall  dissolve 
any  such  attachment  made  within  four  months  next  pre- 
ceding the  commencement  of  said  proceedings.’™ 

It  is,  however,  provided  that  the  property  of  the 
bankrupt  which  is  exempt  under  the  State  law  and  this 
Act,  shall  not  vest  in  the  assignee,  for  the  law  provides 
that  these  exemptions  shall  operate  as  a limitation  upon 
the  conveyance  of  the  bankrupt  to  his  assignee,  and  that 
in  no  case  shall  such  exempt  property,  or  the  bankrupt’s 
title  thereto,  pass  to  the  assignee.1*  But  the  detcrmina- 


12.  The  payment  of  a judgment  or  decree  which  has  been  obtained  by  assig- 
nee of  bankrupt  against  a preferred  creditor  who  had  reasonable  cause  to  believe 
that  he  had  accepted  a preference  contrary  to  the  provisions  of  the  Bankrupt  Act, 
is  not  a surrender  within  the  meaning  of  sec.  23  of  the  Bankrupt  Act,  and  such 
secured  creditor  will  not  be  permitted  to  prove  his  debt  after  tho  recovery  by  the 
assignee  as  aforesaid. — Tonkin  v.  Trnoariha,  4 B.  R.  13. 

The  assignee  is  entitled  to  contest  conveyance  void  under  the  Bankrupt  Act, 
as  well  as  to  maintain  the  void  character  of  any  instrument.  Although  the  bank- 
rupt may  be  precluded  from  successfully  maintaining  an  action  for  the  recovery  of 
property  conveyed  by  a void  or  fraudulent  instrument,  or  without  proper  considera- 
tion, the  assignee  representing  tho  creditors  is  not  precluded  from  recovery  in  such 
cases,  and  it  is  his  duty  to  contest  tho  validity  of  any  instrument  by  which  one 
creditor  has  obtained  a preference  over  others. — In  re  Metzger,  2 B.  R.  114. 

13.  Where  the  bankrupt  has  nothing  left  but  debts  due  him  on  his  account 
books,  there  is  nothing  in  the  Bankrupt  Act  to  warrant  an  assignee  in  making  an 
exemption  to  the  debtor  out  of  money  collected  by  the  assignee  from  tho  accounts 
on  the  books. — In  re  Lawson,  2 B.  R.  19. 

Where  an  insolvent  converts  assets  to  property  which  would  be  exempt,  and 
then  takes  the  benefit  of  the  Bankrupt  Act,  such  conversion  is  a fraudulent  tiansfer 
or  conveyance  under  the  Bankrupt  Act — In  re  Henkel,  2 B.  R.  107. 

The  assignee's  duty  is  to  designate  certain  property  to  the  bankrupt  as  exempt, 
and  as  the  assignee  does  not  at  any  time  take  title  to  such  exempt  property,  he  is 
not  obliged  to  relieve  it  from  encumbrances;  but  the  bankrupt  if  he  has  made  en- 
cumbrances on  his  exempt  property,  must  take  it  subject  to  such,  and  arrange  with 
the  creditors  holding  the  liens  on  it—  In  re  Lambert  2 B.  R.  138. 

The  assignee  can  tike  no  greater  interest  in  property  than  the  bankrupt  could 
have  done,  except  that  in  cases  where  there  are  fraudulent  liens  or  conveyances 
by  the  bankrupt,  the  same  may  be  set  aside.  — In  re  Hambright  2 B.  R.  157. 

Where  an  assignee  sets  aside  as  exempt  under  the  provisions  of  a State  law 
certain  real  estate,  against  which  there  was  a balance  of  purchase  money  due  on 
notes  in  judgment,  the  court  held  that  where  State  exemptions  did  not  preclude 
claims  for  purcluise  money,  that  the  assignee’s  action  should  be  set  aside,  and  that 
the  property  should  be  sold  by  the  assignee  and  its  proceeds  distributed  amongst 
the  creditors— In' re  Perdue,  2 B.  R.  67;  s.  c.  2 W.  Jur.  279. 

Where  the  bankrupt  has  obtained  only  a conditional  tile  to  real  estate  exempt 
under  State  laws,  e.,  has  not  paid  for  it,  but  owes  for  its  purchase  money,  he 
cannot  avail  himself  of  the  Bankrupt  Act  to  obtain  a release  from  the  debt  due 
therefor  and  hold  it  as  exempt  property. — In  re  Whitehead,  2 B.  R.  180. 

The  assignee  should  first  ascertain  wrhat  property  is  exempt  under  the  StAte 
law,  and  set  it  aside  to  the  bankrupt ; then  under  the  Bankrupt  Act  set  aside  the  ne- 
cessary household  and  kitchen  furniture  and  such  other  articles  as  in  his  exercise  ot 
a sound  discretion  he  deems  best  suited  to  the  condition  of  the  bankrupt;  but  aL 
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tion  of  the  assignee  in  regard  to  this  matter  shall,  on  ex- 
ception taken,  be  subject  to  the  final  decision  of  the 

>*. . 

together  the  furniture  and  other  articles  set  aside  under  the  Bankrupt  Act  must  not 
exceed  in  value  the  sum  of  $500.  Where,  however,  under  the  State  law  the  bank- 
rupt has  selected  as  exempt  a portion  of  the  property  exempt  under  the  Bankrn  t 
Law,  the  assignee  should  not  make  any  second  allowance  to  the  bankrupt  for  the 
same.— /n  re  Noakes,  1 B.  B.  164. 

The  Bankrupt  Law  provides  that  the  State  exemption  laws  previously  taken 
notice  of  by  Acts  of  Congress,  shall  still  apply  so  as  to  exclude  their  subjects  from 
the  operation  of  the  proceedings  in  bankruptcy;  the  law  further  enacts  there  may, 
in  proper  cases,  be  certain  other  additional  exemptions.  The  assignee  should  first 
take  notice  of  what  is  exempt  under  the  State  laws,  and  see  to  their  proper  appraise- 
ment In  so  doing  he  is  to  act  conformably  to  tho  laws  of  the  State.  He  is  after- 
wards to  make  additional  exemptions  in  conformity  with  the  Act  of  Congress.  The 
total  of  the  exemptions  allowed  to  a bankrupt  are  not  limited  to  the  value  of  $500, 
but  must  not  exceed  the  value  of  the  State  exemptions  and  the  $500  exempted  by 
tne  Bankrupt  Act. — In  re  Ruth,  B.  R.  Sup.  xxxiii. 

Assignee  should  allow  the  debtor  bis  exemptions  out  of  individual  or  joint 
assets.  The  exemptions  allowed  to  a debtor  are  not  forfeited  by  any  joint  liability, 
but  he  will  be  entitled  to  tho  same  out  of  joint  assets,  if  the  individual  assets  are  not 
sufficient.  —In  re  Rupp,  4 B.  fi.  27. 

Joint  ownership  of  property  does  not  exclude  the  right  to  exemption. — Baddjff 
v.  Woods,  25  Barbour,  52. 

“ The  language  of  the  [Bankrupt]  Act  should  be  construed  in  harmony  with 
its  humane  and  remedial  purposes.  Its  design  was  to  shield  the  poor  and  not  to 
strip  them.  The  interest  that  it  assumes  to  protect  is  that  belonging  to  the  debtor, 
be  it  joint  or  several,  absolute  or  limited." — 37  N.  Y.Rep.  356;  W.  B.  Stevens,  5 b.  K. 

The  policy  of  exemptions  and  the  legal  rules  on  which  they  rest,  modify  the 
strict  technical  rules  by  which  tho  rights  of  creditors  are  otherwise  enforceable. — 
Exlrid  Jrom  Opinion  of  Justice  Treat , in  re  Young,  3 B.  R 111. 

Where  the  personal  property  of  the  wife  is  by  the  State  laws  designated  as  her 
separate  property,  and  does  not  belong  to  her  husband,  that  shall  make  no  difference 
to  the  assignee  in  making  the  allowances  of  exemption.  The  assignee  must  look  to 
the  policy  and  spirit  of  the  law,  and  allow  things  contemplated  mereby  as  proper 
subjects  lor  exemption,  and  not  set  apart  ornaments,  jewelry  and  the  like,  even 
though  the  amount  of  the  value  of  all  the  exemptions  does  not  equal  the  maximum 
amounts  named  in  the  Act — In  re.  Cobb,  1 B.  R.  106;  s.  c.  1 L.  T.  B.  59. 

Under  the  14th  section  of  the  Bankrupt  Law  household  and  kitchen  furniture 
and  other  articles  and  necessaries  to  the  amount  of  $500  may  be  set  apart  The 
discretion  of  the  assignee  limited  to  the  “other  articles  and  necessaries."  Property 
of  the  value  of  $300  exempted  under  the  laws  of  the  State,  but  such  exemption  can- 
not include  the  same  species  of  property  as  aro  named  in  the  bankrupt  law.  The 
Slate  exemption  must  be  ascertained  by  the  mode  designated  by  the  State  law.  — 
In  re  Feeley,  3 B.  U.  15. 

If  omoug  the  property  of  the  bankrupt  none  or  not  enough  of  the  articles 
designated  in  the  baukiupt  act  as  exempt  be  found,  the  assignee  may  exempt  other 
articles  and  necessaries  to  make  up  the  amount  required  or  the  deficiency,  but  such 
exemptions  must  not  exceed  the  sum  of  $500.  Under  peculiar  and  distressing  cir- 
cumstances an  exemption  of  money  may  be  made  wherewith  bankrupt  can  purchase 
absolute  necessaries.  — In  rc  Thornton,  2 B.  R.  68. 

Where  the  bankrupt  borrows  money  on  real  estate  exempt  to  him  by  the  laws 
of  the  State,  the  property  should  be  set  aside  by  the  assignee  as  exempt— In  re 
Brown,  3 B.  R.  60. 

Money  arising  from  the  sale  of  exempt  property  represents  tho  property  at- 
tached and  sold,  and  belongs  to  the  bankrupt  Therefore  the  assignee  lias  no  con- 
trol over  the  fond. — In  re  Ellis,  1 B.  It  154. 

Where  in  the  State  of  Missouri  an  assignee  allowed  as  exempt  money  to 
amount  of  $150  to  each  member  of  a firm  out  of  partnership  assets,  there  being  no 
individual  assets,  the  same  was  upheld. — In  re  Young,  3 B.  R.  111. 
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court.14  The  assignee  takes  title  to  all  the  bankrupt’s 
property,  of  which  the  bankrupt  was  in  possession  at  the 
time  of  his  bankruptcy,  and  also  of  all  to  which  he  was 
entitled  with  the  exception  of  the  exempt  property  which 
is  set  aside  to  the  bankrupt;15  but  he  must  not  interfere 
with  the  vested  rights  of  mortgage  creditors  whose  mort- 
gages were  given  for  a valid  consideration  at  the  time  of 
their  execution,  provided  the  same  were  duly  recorded.1* 
And  the  assignee  shall  be  entitled  to  receive  all  the  pro- 
perty conveyed  by  the  bankrupt  in  fraud  of  his  creditors' 
all  rights  in  equity,  choses  in  action,  patents  and  patent 
rights,  and  copyrights  and  all  debts  due  him  or  any 
person,  for  his  use,  and  all  liens  and  securities  therefor, 
“and  all  his  rights  of  action  for  property  or  estate, 
real  or  personal,  and  for  any  cause  of  action  which  the 
bankrupt  had  against  any  person  arising  from  contract  or 
from  the  unlawful  taking  or  detention  of  or  injury  to  the 
property  of  the  bankrupt,  and  all  his  rights  of  redeeming 
such  property  or  estate,  with  the  like  right,  title,  power 
and  authority  to  sell,  manage,  dispose  of,  sue  for,*  and 
recover  or  defend  the  same  as  the  bankrupt  might  or 
could  have  had  if  no  assignment  had  been  made  ; ”17  and 

14.  The  Court  will  take  notice  of  improper  exemptions  allowed  by  assignee, 
and  hold  him  responsible  for  his  fnilure  to  account  for  the  proceeds  of  property 
improperly  set  aside  to  tho  bankrupt. — In  re  Jackson,  et  al.  2 B.  It  152. 

It  is  not  required  that  exception  be  taken  to  assignee's  allotment  of  real  estate 
to  bankrupt  as  exempt  within  the  time  prescril>ed  for  exceptions  to  Allotment  of 
other  property.  The  creditors  may  except  to  the  account  of  the  assignee  when  ho 
makes  improper  exemptions  and  omits  to  account  for  the  proceeds  of  the  property 
ho  exempted. — Root  A Go.  v.  Mastic,  2 B.  It.  163. 

15.  Where  a bankrupt  had  made  a general  assignment  which  was  set  aside  as 
fraudulent,  and  from  w'hich  ruling  an  appeal  was  pending,  the  injunction  granted 
on  application  of  assignee  sustained. — Sedgicick  v.  Merrick  et  at.,  IB.  R 108. 

Where  it  appears  that  an  assignment  is  not  tainted  with  fraud,  property  Tested 
in  assignee  under  State  law  will  not  be  token  from  such  assignee  and  turned  over  to 
assignee  in  bankruptcy. — Sedgwick  v.  Place  et  al.  IB.  R.  204. 

16.  Where  it  does  not  appear  that  a mortgage  was  given  in  fraud  of  the  act, 
tne  same  will  not  be  set  aside. — In  re  Dunham,  el  aL  2 B.  R.  9. 

17.  See  Section  14  U.  S.  Bankrupt  Law,  1867 ; Rromby  v.  Smith,  5 B.  R 152. 

An  assignee  has  a right  to  be  substituted  as  a party  in  place  of  the  bankrupt 

in  suits  pending  in  State  Courts  tpr  the  recovery  of  claims  provable  in  bankruptcy, 
and  should  defend  the  rights  of  the  creditors  therein,  and  who  through  him  succeed 
to  whatever  rights  the  bankrupt  had  prior  to  any  agreement  entered  into  on  the 
eve  of  bankruptcy  by  the  bankrupt  and  one  or  more  of  his  creditors. — In  re  Sam- 
son, 4 B.  R 1. 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


237 


the  same  shall  at  once  vest  in  the  assignee  by  virtue  of  his 
appointment,  and  the  adjudication  of  the  debtor’s  bank- 
ruptcy.1® The  assignee  is  entitled  to  the  voluntary  assist- 
ance of  the  bankrupt  in  the  discovery  of  assets  and  of 
fraudulent  claims  against  the  estate. 

The  assignee  is  required  to  keep  the  money  received 
from  the  bankrupt’s  estate  separate  from  all  other  monies, 
and  should  deposit  the  same  in  bank  in  his  name  as  as- 
signee,1* and  also  keep  all  the  bankrupt’s  estate  separate 
and  distinct  from  his  own  property  and  that  of  others  in 
his  possession.50  Where  a distribution  of  the  estate  can- 
not be  had  without  delay,  the  court  may  direct  the  tem- 
porary investment  of  monies  in  the  hands  of  the  assignee 
belonging  to  such  estate.51  At  request  of  the  assignee 
the  court  will  call  all  meetings  of  the  creditors  after  the 
first,  due  notice  of  which  shall  be  given.  The  necessary 
disbursements  of  the  assignee  may  be  retained  out  of 
monies  in  his  hands  which  shall  be  allowed  to  him  by  the 
court,  and  also  in  the  discretion  of  the  court  reasonable 
compensation  for  his  services  as  assignee.55  An  assignee 
may  at  any  time  resign  his  trusts,  and  be  discharged  from 
future  liability  with  consent  of  the  court ; and  he  may  be 
removed  by  the  court  for  cause  shown  after  due  notice 
and  hearing.5* 

18.  The  assignee  takes  the  bankrupt’s  estate  which  belonged  to  him  at  time  of 
filing  of  the  petition.  Subsequent  acquisitions  of  the  bankrupt  do  not  constitute 
part  of  the  estate  vesting  in  au  assignee.—  In  re  Barnett,  2 B.  B.  165  ; s.  c.  4 Pitts. 
L.  J.  73  ; w re  Rosenfeld,  1 B.  B.  60  ; s.  c.  Pitta.  L.  J.  245  ; in  re  Levy,  ei  al  B.  R. 
Sup.  xxx. 

See  U.  8.  Bankrupt  Act  of  1867,  § 14. 

19  A 20.  General  Orders  in  Bankruptcy,  XXVHL 

21.  See  Section  17  U.  S.  Bankrupt  Law,  1867. 

22.  Assignee  should  not  call  second  and  third  meetings  where  no  assets  have 
come  into  his  hands,  —in  re  Robinson,  1 B.  R.  49  ; s.  c.  1 L.  T.  B.  25  ; in  re  Son, 

1 B.  R.  58 ; s.  c.  3 Pitta.  L.  J.  242. 

Where  the  assignee  charged  in  his  account  for  the  services  of  an  attorney,  and 
same  appeared  unnecessary  to  court,  the  charge  was  disallowed. — in  re  Peguies,  3 
B.  R.  19. 

23.  See  Section  18  U.  S.  Bankrupt  Law,  1867. 

Assignee  will  be  removed  by  the  court  if  at  a meeting  of  the  creditors  the 
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In  case  of  vacancy  a new  assignee  may  bo  appointed 
by  the  court,  or  in  its  discretion  by  an  election  of  the 
creditors  at  a regular  meeting,  or  at  a meeting  called  for 
the  purpose  in  the  same  manner  as  has  been  before  desig- 
nated, but  the  resignation  or  removal  of  an  assignee  shall 
not  release  him  from  his  duty  in  closing  up  his  trust  and 
turning  over  the  same  to  his  successor,  nor  shall  it  effect 
the  liability  on  his  bond,  either  of  principal  or  surety. 
An  assignee  refusing  or  neglecting  to  perform  his  duty,  or 
disobeying  the  lawful  orders  of  the  court,  may  be  punished 
as  for  contempt  of  court.** 

The  death  or  removal  from  office  of  an  assignee,  shall 
not  abate  any  suit  pending  in  his  name  as  an  assignee, 
but  on  motion  of  the  surviving  assignee  or  of  the  deceased 
assignee’s  successor,  the  suit  shall  be  allowed  to  proceed 
as  if  originally  commenced  in  his  name.  (See  section  16 
United  States  Bankrupt  Act,  1867,) 

• 

greater  part  in  value  and  number  vote  for  a removal. — In  re  N.  Y.  Mail  Steamship 
Co.,  2B.R.  20. 

Where  there  is  a change  from  bankruptcy  to  arrangement  as  contemplated  by 
section  43  of  the  act,  upon  the  execution  of  a deed  to  a trustee  the  assignee  chosen 
at  a former  meeting  will  be  removed. — In  re  Jones,  2 B.  R.  20. 

24.  See  section  18  United  Statea  Bankrupt  Act,  1867. 

A majority  in  number  and  value  of  the  creditors  petitioned  the  court  to  appoint 
a meeting  that  a voto  might  be  taken  upon  the  removal  of  the  assignee.  At  the 
meeting  the  requisite  majority  voted  for  the  assignee’s  removal,  and  reported  their 
action  for  the  consent  of  the  court,  which  decided  thal  it  could  exercise  judicial 
discretion  in  the  matter,  notwithstanding  the  action  of  the  creditors,  and  further, 
that  it  is  not  the  intention  of  the  Uuited  States  Bankrupt  Act  of  1867,  that  the 
maiority  should  have  absolute  control  over  the  righto  and  interests  of  the  minority, 
and  that  under  the  peculiar  circumstances  of  the  case  the  assignee  ought  not  to  be 
removed.  — In  re  Dewey,  4 B R.  139. 

Where  an  assignee  who  was  a clerk  of  the  bankrupt's  attorney,  was  charged 
with  mismauagemeut  and  fraud,  the  court  held  it  to  be  expedient  that  there  should 
be  another  assignee  substituted  in  his  place,  although  the  creditors  failed  to  sun- 
tuiu  their  charges  of  fraud,  and  the  assignee  appeared  to  have  acted  in  good  faith. 
— In  re  Mallory,  4 B.  R.  38. 

To  warraut  proceedings  against  an  assignee  for  not  complying  with  General 
Order  No.  28,  it  must  be  shown  by  prima  facie  evidenoe  at  least  that  he  has  re- 
ceived funds  or  made  deposits  in  respect  to  which  he  ought  to  have  made  a report 
to  the  court  under  said  General  Order.  — In  re  Goodwin,  3 B.  R,  106. 

When  an  assignee  fails  to  deposit  funds  coming  into  his  hands,  belonging  to 
the  estate  of  which  he  is  the  assiguee,  and  where  he  suffers  the  foreclosure  of  a 
mortgage  when  ho  had  an  opportunity  to  purchase  it  at  less  than  its  face,  and 
where  he  pays  seven  per  cent,  interest  on  the  secured  debts  of  the  estate,  and  at 
the  same  time  loans  the  moneys  belonging  to  the  estate  at  six  per  cent,  and, 
further  fails  to  oomply  with  the  directions  of  the  Register  as  required  by  the 
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Bankrupt  Act  and  the  rules  of  court,  he  will  be  ordered  to  show  cause  why  he 
should  not  be  removed  from  histruft,  and  the  Register,  certifying  such  neglect  of 
duty,  will  be  directed  to  employ  counsel  to  represent  the  estate. — In  re  Price,  4 B. 
R.  137. 


a The  appointment  of  the  assignee  in  bankruptcy  relates  back,  and  gives  to 
him  title  to  all  the  estate,  real  and  personal,  legal  and  equitable  rights  which 
belonged  to  the  debtor  on  the  presentation  of  the  petition  ; hence,  from  and  after 
the  filing  of  the  petition  the  creditors  could  acquire  no  interest  by  receivership  or 
other  State  powers  in  the  property  of  the  debtor. — Smith,  assignee,  v.  Buchanan,  ft. 
al,  4 B.  R.  133. 

b A mere  possibility  of  interest  will  not  pass  to  the  assignee,  (trustee.) — Chrf- 
fon  v.  Leighton , 3 Mer.  App.  C67. 

* The  possession  of  a vessel  by  the  assignee  is  the  possession  of  her  by  the 
court,  and  any  claim  or  lien  against  the  vessel  will  be  adjudicated  by  the  Bank* 
ruptcy  Court  — In  re  Peoples’  Mail  Steamship  Co.,  2 B.  R.  170. 

Where  an  assignment  by  a debtor  of  all  his  property  to  an  assignee  under  a 
State  law,  is  avoided  by  one  of  his  creditors  filing  an  involuntary  petition  in  bank* 
ruptcy  against  him,  the  court  decided  that  the  assignee  under  the  State  Law  is 
liable  to  the  assignee  in  bankruptcy  for  all  the  property  and  proceeds  thereof  in  his 
hands,  and  has  no  right  to  deduct  any  compensation  for  his  own  services  in  execu- 
ting the  trust  as  assignee  under  such  State  law. — In  re  Stubbs,  4 13.  R.  124. 

Where  the  debtors  confided  to  one  of  their  creditors  the  secret  of  their  em- 
barrassment and  insolvency,  for  the  purpose  of  protecting  their  surety  and  better 
securing  the  collection  of  the  debts  by  the  prompt  seizure  of  their  property  by  ex- 
ecution, and  the  creditor,  in  consequence  of  this  information,  immediately  issued 
execution  ; held,  to  fall  within  the  prpvisions  of  the  30th  section  of  the  United 
States  Bankrupt  Act  of  1867,  and  that  the  assignee  was  entitled  to  the  property  or 
the  value  of  it  — Vogle  v.  Lathrop,  4 B.  R.  146. 

c In  a suit  by  the  assignee  to  recover  of  a creditor  money  paid  by  the  bankrupt 
by  way  of  preference,  the  declaration  must  allege  that  the  payment  was  made  with- 
in four  months  before  the  filing  of  the  petition  in  bankruptcy,  or  it  will  be  bad  on 
demurrer.— Bean,  assignee,  v.  Brookmire  et.  al.,  4 B.  R.  57. 

Where  the  assignee  in  bankruptcy  filed  a bill  to  set  aside  as  null  and  void  a 
voluntary  assignment  for  the  benefit  of  creditors,  made  by  the  bankrupts,  and 
moved  that  a receiver  be  appointed  pending  the  suit,  the  court  decided  it  was  a 
proper  case  for  a receiver  to  be  appointed. — In  re  Sedgwick,  3 B.  R.  35. 

d Where  an  assignee  brings  his  action  under  the  35th  section  of  the  United 
States  Bankrupt  Act  of  1867,  to  recover  of  a creditor  of  the  bankrupt  property 
alleged  to  have  been  sold  or  conveyed  to  him  in  fraud  of  the  said  act,  and  where 
the  defendant  in  such  action  denies  his  liability,  resists  a recovery,  goes  to  trial 
and  has  a judgment  entered  against  him,  such  judgment  conclusively  establishes 
that  the  creditor  sought  to  obtaiu  a fraudulent  preference,  and  debars  him  from 
proving  the  debt  or  claim  on  account  of  which  he  received  the  fraudulent  pre- 
ference. Payment  of  such  judgment,  only  after  an  execution  is  issued,  is  not  such 
a surrender  as  is  contemplated  by  section  23  of  said  Act,  and  will  not  enable  the 
party  to  prove  the  claim,  in  satisfaction  of  which  he  received  property  from  the 
bankrupt  by  way  of  illegal  preference.  — In  re  Richter’s  Estate,  4 B.  R.  67. 

Assignee  could  not  maintuin  an  action  on  an  illegal  contract  of  the  bankrupts. 
—L'icholson  v.  Gooch,  5 E.  & B.  999 ; 2 Im.  N.  S.  303. 

The  personal  estate  of  the  bankrupt,  wherever  situate,  passes  to  the  assignees, 
because,  by  the  law  of  nearly  every  country,  moveable  property  is  governed  by  the 
law  of  that  country  which  governs  tho  person  of  the  owner. — SeUcrigg  v.  Davis, 
2 Rost*,  97  ; The  Royal  Bank  of  Scotland  v.  tu'hbeil,  1 Rose,  462  (Eng.) 

In  an  action  by  an  assignee  in  bankruptcy  against  a fraudulent  debtor,  where 
fraud  was  continuous  and  the  debtor  remained,  down  to  the  time  suit  was  brought, 
the  real  owner  of  the  property  sought  to  be  recovered,  and  in  possession  of  it,  the 
court  decided  that  the  statute  did  not  bar  the  suit,  even  though  the  initial  fraud- 
ulent transaction  took  place  more  than  five  years  before  suit  was  commenced.— 
Manin,  assignee,  <frc.,  v.  Smith  et.  al,  4 B.  It.  83. 
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CHAPTER  VI. 

COSTS. 

The  subject  of  costs  is  one  in  which  the  bankrupt  and 
his  creditors  are  interested,  as  well  as  the  officers  who 
shall  be  entitled  to  the  same.  The  bankrupt,  because 
when  he  is  the  petitioner  the  whole  of  the  deposit  must 
be  paid  by  him  before  proceedings  can  be  commenced. 
The  creditor  for  the  reason  that  in  involuntary  bank- 
ruptcy he  must  make  the  deposit  upon  filing  his  petition 
and  often  before  he  has  the  means  of  knowing  whether 
the  assets  will  be  sufficient  to  reimburse  his  expenses. 
The  officer,  because  he  is  the  administrator  of  the  law,  and 
should  be  controlled  thereby,  and  also  for  the  reason  that 
heavy  penalties  are  attached  to  the  taking  of  any  fee, 
gratuity  or  sum  of  money  other  than  is  allowed  by  the 
act,  or  which  shall  be  allowed  under  the  authority  thereof. 
As  the  law  now  stands  Registers  in  bankruptcy  receive  most 
of  the  deposits  in  bankruptcy  cases,  whereas  if  they  were 
salaried  officers,  as  they  should  be,  the  most  objectionable 
feature  of  the  law  would  be  removed,  and  the  American 
people  would  appeal  to  Bankruptcy  Courts  with  as  little 
hesitation  as  they  have  been  accustomed  to  bring  suit  before 
the  ordinary  tribunals  of  justice,  where  the  livelihood  of 
the  judicial  officer  was  not  made  dependent  on  the  busi- 
ness before  him. 

The  payment  of  costs  is  provided  for  by  the  Bankrupt 
Act,  or  governed  by  the  rules  and  practice  of  the  United 
States  Courts.1  Section  47  of  the  Act  prescribes  : 

1.  Costs  in  bankruptcy  are  left  by  the  act  to  the  discretion  of  the  couK,  and  . 
the  disposition  of  questions  arising  in  relation  to  costs  should  be  disposed  of  on 
equitable  principles.— In  re  Dumont,  4 B.  R.  4. 

Where  creditors  in  a petition  filed  in  opposition  to  bankrupt's  discharge  fail 
to  support  it  with  sufficient  evi  ienca,  it  will  be  dismissed  with  costs— In  re  Stetson, 

3 B.  R.  179. 
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“That  in  each  case  there  shall  be  allowed  and  paid,  in 
addition  to  the  fees  of  the  clerk  of  the  court  as  now  es- 
tablished by  law,  or  as  may  be  established  by  general 
order  under  the  provisions  of  this  Act,  for  fees  in  bank- 
ruptcy, the  following  fees,  which  shall  be  applied  to  the 
payment  for  the  services  of  the  Registers: 

“ For  issuing  every  warrant,  two  dollars.’ 

“ For  each  day  in  which  a meeting  is  held,  three  dol- 
lars.’ 

“ For  each  order  for  a dividend,  three  dollars. 

“ For  every  order  substituting  an  arrangement  by 
trust  deed  for  bankruptcy,  two  dollars. 

“ For  every  bond  with  sureties,  two  dollars. 

“For  every  application  for  any  meeting  in  any  mat- 
ter under  this  Act,  one  dollar. 

“ For  every  day’s  service  while  actually  employed 
under  a special  order  of  the  court,  a sum  not  exceeding 
five  dollars,  to  be  allowed  by  the  court.4 

“ For  taking  depositions,  the  fees  now  allowed  by 
law. 

“ For  every  discharge  when  there  is  no  opposition, 
two  dollars.0 

“ Such  fees  shall  have  priority  of  payment  over  all 
other  claims  out  of  the  estate;  and  before  a warrant  is- 
sues, the  petitioner  shall  deposit  with  the  clerk  of  the 
court,  fifty  dollars  as  security  for  the  payment  thereof ; 
and  if  there  are  not  sufficient  assets  for  the  payment 

2.  The  Register  may  be  allowed  two  dollars  for  issuing  a supplemental  warrant. 
— In  re  Robinson,  IRK.  49. 

3.  The  Register  cannot  charge  more  than  three  dollars  where  he  attends  the 
second,  third,  and  final  meeting  all  in  the  same  day. — In  re  Dean,  1 B.  R.  28 ; inn 
Robinson,  1 B.  R.  49. 

4.  Where  Register  has  custody  of  property  under  special  order  of  court,  and 
superintends  sales  of  said  property,  he  will  be  allowed  to  charge  fire  dollars  per 
day  while  Urns  engaged,  in  addition  to  commissions  for  custody  of  the  money  thus 
received  from  sales. — In  re  Loder,  2 B.  R.  162. 

A Register  cannot  claim  five  dollars  where  adjournment  is  had,  for  the  reason 
that  one  ot  the  parties  fails  to  appear  on  the  day  fixed  for  examination  of  the  bank* 
rupt — In  re  Clark,  B.  R.  Sup.  in.  . 

16 
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of  the  fees,  the  person  upon  whose  petition  the  warrant 
is  issued  shall  pay  the  same,5  and  the  court  may  issue  an 
execution  against  him  to  compel  payment  to  the  Register. 

“ Before  any  dividend  is  ordered  the  assignee  shall 
pay  out  of  the  estate  to  the  messenger  the  following  fees, 
and  no  more: 

“First.  For  service  of  warrant,  two  dollars. 

“ Second.  For  all  necessary  travel,  at  the  rate  of  five 
cents  a mile,  each  way. 

“ Third.  For  each  written  note  to  creditor  named  in 
the  schedule,  ten  cents. 

“ Fourth.  For  custody  of  property,  publication  of 
notices,  and  other  services,  his  actual  and  necessary  ex- 
penses upon  returning  the  same  in  specific  items,  and 
making  oath  that  they  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reasonable,  the  same  to  be 
taxed  or  adjusted  by  the  court,  and  the  oath  of  the  mes- 
senger shall  not  be  conclusive  as  to  the  necessity  of  said 
expenses.* 

5.  An  order  which  the  “geneml  orders’*  require  to  be  entered,  of  course  in 
every  case  cannot  be  termed  a special  order.  Examining  papers  and  making  a re- 
port to  the  court  iB  such  special  service  as  will  permit  the  Register  to  charge  five 
dollars  p<r  day. — In  ie  Dean,  1 B.  R.  26. 

The  order  made  on  a petition  lor  final  discharge  as  regards  the  Register,  re- 
quires such  special  service  as  entitles  him  to  five  dollars  per  day.— In  rt  Robinson, 
1 B.  R 50. 

Registers  must  make  their  charges  in  accordance  with  the  law,  ond  cannot 
claim  the  fifty  dollars  deposited  as  security,  unless  their  fees  amount  to  that  sum. 
— In  re  Sherwood,  1 B.  R.  74  ; s.  c.  25  L.  Int.  76. 

If  balauce  of  the  fifty  dollar  deposit  remains  in  the  hands  of  the  Register  at 
the  close  of  a case  in  bankruptcy,  it  should  be  paid  to  the  assignee. — Anon . B.  R. 
Snp.  xxviL 

It  is  not  contemplated  that  the  Register  should  be  paid  the  whole  amount  of 
fifty  dollars  in  advance  in  cases  where  not  half,  or  probably  not  the  quarter  of  that 
should  be  earned  by  the  fee  bill.  Where  the  bankrupt  is  relieved  by  the  court  from 
making  further  payment,  if  the  fifty  dollar  deposit  will  not  pay  all  the  fees,  it 
will  be  distributed  pro  rata  to  the  Register,  marshal.  Mid  clerk — Anon,  B.  R. 
Sup.vi. 

Register  must  be  paid  by  the  party  for  whom  the  service  is  rendered.  The 
cross  examination  of  a witness  i«  a service  rendered  for,  and  required  by,  the  party 
wlrP  desires  such  cross  examination,  and  he  shall  pay  the  costs  of  the  some. — 
Scqfit  lil  v.  Moor h nut,  2 B.  R.  1 

If  a bankrupt  make  further  statements  after  his  examination  by  the  creditor  is 
closed,  he  does  so  as  a witness  on  his  own  behalf,  and  must  pay  the  expenses. — 
Extract  frovi  opinion  of  Justice  Hall,  in  re  Mealy,  1 B.  11  51. 

6.  The  sum  paid  a keeper  to  watch  property  should  not  exceed  two  dollars  and 
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“ For  cause  shown,  and  upon  hearing  thereon,  such  fur- 
ther allowance  may  be  made  as  the  court  in  its  discretion 
may  determine. 

“The  enumeration  of  the  foregoing  fees  shall  not  pre- 
vent the  J udges,  who  shall  frame  general  rules  and  orders 
in  accordance  with  the  provisions  of  section  ten,  from 
prescribing  a tariff  of  fees  for  all  other  services  of  the 
officers  of  Courts  of  Bankruptcy,  or  from  reducing  the 
fees  prescribed  in  this  section  in  classes  of  cases  to  be 
named  in  their  rules  and  orders.” 

And  Rules  XXIX,  XXX  and  XXXI  of  the  Supreme  Court 
in  its  General  Orders  in  Bankruptcy  provide  as  follows  : 

“ XXIX. — Prepayment  or  Security  of  Fees. 

“ The- fees  of  the  Register,  marshal,  and  clerk,  shall  be 
paid  or  secured  in  all  cases  before  they  shall  be  compelled  • 
to  perform  the  duties  required  of  them  by  the  parties  re- 
quiring such  service  ; and  in  the  case  of  witnesses,  their 
fees  shall  be  tendered  or  paid  at  the  time  of  the  service 
of  the  summons  or  subpoena,  and  shall  include  their  trav- 
eling expenses  to  and  from  the  place  at  which  they  may 
be  summoned  to  attend.1  The  court  may  order  the  whole, 
or  such  portion  of  the  fees  and  costs  in  each  case,  to  be 
paid  out  of  the  fund  in  court  in  such  case,  as  shall  seem 
just. 

fifty  cents  per  day.  The  word  ‘'expenses"  means  an  expenditure  or  payment,  and 
counot  be  allowed  under  sec.  47,  unless  it  is  affirmatively  shown  that  such  expenses 
were  necessary,  reasonable,  and  actually  paid.— In  re  Lowenstein,  3 B.  R.  65. 

7.  If  a witness  resides  within  a reasonable  distance,  and  returns  home  upon  an 
adjournment,  he  is  not  bound  to  come  a second  time,  unless  his  travel  fees  for 
going  and  returning  are  paid  to  him. — In  re  Griffin,  1 B.  It.  83. 

Bankrupt's  wife  is  not  bound  to  attend  before  the  Register  to  be  examined, 
unless  she  is  paid  or  tendered  the  fees  for  travel  and  attendance  to  which  any  other 
witness  is  entitled. — In  re  Van  Tuyl,  2 B.  R.  25. 

Bankrupt’s  wife  is  entitled  to  witness  fees  for  attendance  and  travel  according 
to  the  3d  section  of  the  Fee  bill  Act  of  Febuary,  1853.  Such  fees  must  be  tendered 
at  the  time  of  the  service  of  the  summons  or  subpeena.  In  cases  of  adjournment 
witness  must  be  paid  for  another  day's  attendance  before  he  or  she  is  bound  to 
attend.  -In  re  Griffin,  1 B.  R.  83.  . 

A bankrupt  cannot  claim  witness  fees  where  he  is  ordered  to  appear  and  sub- 
mit to  an  examination  on  the  application  of  a creditor. — In  re  McNair,  2 B.  R.  77  » 
in  re  O'Kell  1 B.  R.  52 ; s.  c.  3 hits.  L.  J.  232 ; s.  c.  1 L.  T.  B.  32. 
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“XXX. — As  to  Costs  and  Pees. 

“ To  the  Clerk  of  the  Court : — For  each  notice  required 
to  be  sent  by  mail  when  signed  by  the  clerk,  ten  cents  ; 
the  postage  to  be  prepaid  by  the  party  required  to  give 
such  notice. 

"To  the  Clerk  and  Register: — For  every  copy  of  any 
paper  in  proceedings  in  bankruptcy,  twenty-five  .cents  for 
certifying  the  same,  and  in  addition  thereto,  ten  cents  fbr 
each  folio  of  100  words. 

“ To  the  Register : — For  every  order  made  where 
notice  is  required  to  be  given,  and  for  certifying  copy  of 
the  same  to  the  clerk,  one  dollar. 

“For  every  certificate  of  question  to  be  certified  to  the 
District  Judge,'  under  the  4th  and  Gth  sections  o£  the  Act, 
one  dollar. 

“For  every  proof  of  debt,  twenty-five  cents  ; and 
where  testimony  is  taken,  the  fees  prescribed  by  law  may 
be  added. 

“In  cases  where  the  debtor  has  no  means,  and  makes 
proof  to  the  satisfaction  of  the  court,  that  he  is  unable  to 
pay  the  costs  prescribed  by  the  Act,  and  these  orders,  the 
Judge  in  his  discretion  may  direct  that  the  fees  and  costs 
therein  shall  not  exceed  the  sum  required  by  the  Act  to 
be  deposited  with  the  clerk.8 

“XXXI. — Costs  in  Contested  Adjudications. 

“ In  cases  of  involuntary  bankruptcy,  where  the  debt- 
or resists  an  adjudication,  and  the  court,  after  hearing, 
shall  adjudge  the  debtor  a bankrupt,  the  petitioning  credi- 
tor shall  recover,  to  be  paid  out  of  the  fund,  the  same 

8.  A mere  affidavit  in  not  the  proof  which  will  be  satisfactory  to  the  court  as 
to  the  debtor'll  inability  to  pay  more  conts  than  has  been  deposited  with  the  clerk. 
But  the  Judge  may,  even  where  he  would  have  refused  a prayer  if  unsupported  by 
a personal  examination,  grant  an  order  of  this  nnturc  upon  being  satisfied  that  t lie 
bankrupt’s  statement  of  his  inability  is  supported  by  facts  brought  to  the  notice  of 
the  oourt — In  re  Anderson,  2 B.  Kl  160  ; in  re  liediield,  1 Bt.  535. 
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costs  that  are  allowed  by  law  to  a party  recovering  in  a 
suit  in  equity  ; and  in  case  the  petition  shall  be  dismissed, 
the  debtor  may  recover  like  costs  from  the  petitioner.” 

Upon  the  filing  of  a voluntary  petition,  or  of  the  ad- 
judication of  a bankrupt  on  the  'petition  of  his  creditors, 
$50  shall  be  deposited  with  the  clerk.  It  is  the  usual 
practice  for  the  clerk,  so  soon  as  he  has  received  the  de- 
posit of  $50,  to  notify  the  Register  that  he  has 
passed  $25  to  his  credit;  and  it  is  the'  clerk’s  duty  to  re- 
quire that  the  costs  be  paid  from  time  to  time  as  they  are 
incurred.  It  is  advised  that  petitioners,  before  the  com- 
mencement of  proceedings,  make  provision  for  the 
payment  of  costs  in  the  same  between  $75  and  $100. 

Attorneys  are  justified  in  requiring  their  clients,  be- 
sides the  payment  of  their  own  fees,  to  deposit  with  them 
of  the  clerk  the  sum  of  $75,  as  it  is  generally  the  case 
that  the  costs  will  amount  to  at  least  such  sum  in  volun- 
tary cases  before  the  granting  of  the  discharge,  and  fre- 
quently to  a larger  sum  in  involuntary  proceedings.  Al- 
though in  involuntary  proceedings  the  creditors  will  be 
required  to  make  a suitable  allowance  out  of  the  assets  to 
cover  the  disbursements  of  the  petitioning  creditors.' 

Where  proceedings  in  bankruptcy  are  discontinued,  or 
fall  through  because  not  properly  prosecuted,  or  at  the 
conclusion  of  the  proceedings,  on  application  of  the 
solicitor  who  has  commenced  such  proceedings,  the  court 
will  order  the  costs  taxed,' and  if  it  shall  then  appear 
that  there  is  a balance  in  the  hands  of  the  clerk  it  shall 
be  returned  the  depositor,  unless  he  be  a bankrupt  whose 
% 

9.  In  involuntary  cases  of  bankruptcy,  petitioning  creditor  will  be  reimbursed 
out  of  the  estate  for  expense  of  declaring  their  debtor  a bankrupt,  though  tho 
amount  of  fees  to  council,  if  any,  must  be  determined  by  the  court — In  re  Williams, 
2B.R.  28. 

Petitioning  creditors  may  be  allowed  $20  for  solicitors  fee,  but  services  render- 
ed before  the  appointment  of  an  assignee  cannot  be  paid  out  of  the  estate. — In  rt 
The  N.  Y.  Mail  Steamship  Co.,  2 B.  B.  137. 
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assets  shall  not  be  sufficient  to  pay  his  liabilities,  in  which 
case  the  assignee  will  be  entitled  to  the  same.10 

“In  cases  where  a bankrupt  is  relieved  by  order  of 
the  court  from  making  further  payment  of  fees,  the  fifty 
dollars  will  be  distributed  pro  rata  to  the  Register,  mar- 
shal, and  clerk.11  In  ordinary  cases  any  surplus  of  the 
fifty  dollars  will  be  ordered  returned  as  applicable  to 
any  unpaid  fees  of  marshal  or  clerk.  The  sum  of  fifty 
dollars  is  not  a sum  in  court,  but  is  deposited  with  the 
clerk,  an  officer  of  the  court,  where  it  will  remain  until 
disbursed,  under  the  supervision  of  the  court.  This  is 
not  a fund  in  court  for  general  distribution  amongst  credi- 
tors.” (See  B.  R.  Sup.  vii.) 

It  not  being  contemplated  by  the  Bankrupt  Act  that 
the  assignee  should  necessarily  be  an  attorney,  his  fees  are 
not  to  be  limited  by  any  standard  except  as  designated  in 
the  Act,  which  provides  that  all  expenses  necessarily  in- 
curred by  the  assignee  in  executing  the  trust,  shall  be  al- 
lowed to  him,  and  also  as  services  an  allowance  of  five 
per  cent,  on  all  moneys  received  and  paid  out  by  lnm  not 
exceeding  one  thousand  dollars;  two  and  one-half  per 
centum  on  sums  exceeding  one  thousand  and  not  more 
than  five  thousand,  and  one  per  cent  on  excess  over  five 
thousand  dollars.10 

Section  45  provides  “That  if  any  Judge,  Register, 

10.  If  the  Register  holds  a balance  of  the  amount  deposited  to  cover  his  costs 
at  the  close  of  the  case,  to  whom  docs  it  belong  ? It  would  be  part  of  the  assets, 
and  shonld  be  paid  to  the  assignee. — Anon.  B.  R.  Sup.  xxvii. 

Balance  of  money  deposited  for  fees  is  not  to  be  returned  to  bankrupt  but  to 
assignee  for  benefit  of  creditors. — In  re  James,  2 B.  R.  78. 

11.  Registers  charges  must  comply  with  fee  bill,  and  the  $50  deposit  does  not 
belong  to  them  unless  it  has  been  earned. — In  re  Sherwood,  1 B.  R.  74  ; s.  c.  1 
L.  T.  B.  47 

"Where  the  bankrupt,  being  unable  to  pay  more  costs  than  were  originally  de- 
posited, is  released  from  further  payment  of  costs  by  the  court,  the  $50  deposit  will 
be  distributed  pro  raia  to  the  Register,  marshal,  ana  clerk,  if  it  be  not  sufficient  to 
pay  all  the  costs. — Ano».  B.  R.  Sup.  vl 

12.  Where  no  assets  came  into  the  hands  of  an  assignee,  and  his  actual  dis- 
bursements having  been  paid  by  the  bankrupt,  the  assignee  was  allowed  by  the 
court  the  further  sum  of  $10. — In  re  Dean,  1 B.  R.  29. 
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clerk,  marshal,  messenger,  assignee,  or  any  other  officer 
of  the  several  Courts  of  Bankruptcy  shall,  for  anything 
done  or  pretended  to  be  done  under  this  Act,  or  under  color 
of  doing  anything  thereunder,  wilfully  demand  or  take,  or 
appoint  or  allow  any  person  whatever  to  take  for  him  or 
on  his  account,  or  for  or  on  account  of  any  other  person, 
or  in  trust  for  him  or  for  any  other  person,  any  fee,  emolu- 
ment, gratuity,  sum  of  money,  or  anything  of  value  what- 
ever, other  than  is  allowed  by  this  Act,  or  which  shall  be1 
allowed  under  the  authority  thereof,  such  person,  when 
convicted  thereof,  shall  forfeit  and  pay  the  sum  of  not  less 
than  three  hundred  dollars,  and  not  exceeding  five  hundred 
dollars,  and  be  imprisoned  not  exceeding  three  years.’’1* 

13.  Petitioning  creditors  who  have  been  pat  to  any  extra  expense  in  having 
their  debtor  declared  a bankrupt,  must  file  a claim  for  the  expenses  incurred  by 
them  in  the  District  Court,  which  shall  allow  them  such  sura  as  shall  appear  rea- 
sonable in  the  circumstances. — in  re  Mitteldorfer,  3.  B.  R.  1. 

The  docket  fee  of  $20  is  taxable  in  cases  of  involuntary  bankruptcy  where 
there  in  a trial  by  jury,  and  in  those  voluntary  case*  where  the  court  is  author- 
ized under  section  31  of  the  United  States  Bankrupt  Act  of  1867  to  direct  a triol 
on  specifications  of  objections  to  bankrupt's  discharge.  — Gordon,  McMillan  & Co.,  v. 
Scott  & Alter i,  2 B.  a 28. 

# Counsel  fees  will  not  be  allowed  to  an  attorney  who  appears  to  have  rendered 
services  at  the  request,  of  ono  only  of  two  assignees  when  both  have  secured  the 
services  of  other  counsel.— In  re  N.  Y.  Mail  Steamship  Co.,  2 B.  R.  137. 

Where  assignee  claimed  $15  for  drafting  notice  and  acceptance  of  appointment, 
and  setting  aside  certificate  of  exempted  property  and  petition  for  order  of  sale, 
court  held  $5  sufficient  for  these  services.— In  re  Tnlley,  3 B.  R.  19. 

Where  assignee  has  charged  for  writing  out  a deed,  same  not  allowed. 
Assignee  should  only  charge  commission  on  amount  of  debt  cancelled. — In  re 
Davenport,  3 B R.  18. 


a The  creditor  opposing  the  discharge  of  a bankrupt  in  the  United  States  Dis- 
trict Court,  creates  a case  for  trial  on  the  docket  of  that  court,  and  is  accompanied 
with  the  usual  incidents  of  such.  The  opposing  creditor  becomes  plaintiff  and  the 
bankrupt  defendant,  hence,  an  attorney’s  fee  becomes  a proper  charge  in  the  bill  of 
costs.  Attorney  allowed  $10. — In  re  Eidom,  3 B.  11.  39. 

b A creditor  having  notice  of  the  insolvency  of  his  debtor,  undertook  to  recover 
his  debt  by  attaching  money  in  the  hands  of  third  parties,  through  means  of  a 
confession  of  judgment  given  by  debtor  who  was  afterwards  adjudged  bankrupt. 
Some  $400  of  the  money  was  spent  in  costs,  attorneys  fees,  &c.  Tie  court  decided 
that  the  creditor  must  -refund  the  whole  amount  attached,  for  the  reason  that  the 
assignee  was  entitled  to  the  fall  amount  of  the  balance  due  to  the  bankrupt,  and 
that  the  creditor  attempted  to  secure  the  money  illegally  and  in  violation  of  the 
provisions  of  the  35th  section  of  the  U.  S.  Bankrupt  Act  of  1867.— Street  v.  Dawson, 
4 B.  R.  60. 


For  miscellaneous  decisions  on  costs , see  over. 
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Where  the  assets  of  the  bankrupts’  estate  amount  to  about  the  sum  of  $15,000, 
an  allowance  of  $1,000  made  to  the  counsel  for  the  petitioning  creditors  by  the 
Regisfor  before  whom  proceedings  are  pending,  is  too  extravagant  anil  will  not 
be  allowed  unless  assented  to  by  the  assignee,  the  bankrupts  and  all  the  creditors 
who  have  proved  the«r  debts,— In  re  Sanger  A Scott,  5 B.  It.  54. 

A sheriff  is  entitled  to  poundage  on  a levy  at  the  time  he  makes  the  levy, — In 
re  Black  A Secor.  2 B.  R 05. 

When  the  bankrupt  was  held  in  custody  of  the  sheriff  of  the  County  on  ac- 
count of  a judgment  against  him  for  co^ts,  the  court  decided  that  having  been  de- 
clared a bankrupt  there  was  no  authority  for  holding  him  for  the  debt.— In  re  Borst, 
2 B.  It.  62. 

Petitioning  creditors  may  be  allowed  counsel  fees  out  of  the  estate  of  the 
bankrupt.  — Wai  t v.  Crocker , 2 B.  R.  146. 

• A bill  in  equity  having  beeu  filed  in  the  Circuit  Court  to  revise  and  review  an 
adjudication  of  involuntary  bankruptcy  in  the  District  Court,  the  costs  of  bill  were 
allowed  out  o!  the  estate,  the  adjudication  being  sustained  upon  other  grounds 
than  those  in  the  court  below. — Farrii  v Crawford  et.  al M 2 B.  R.  181. 

A motion  for  a stay  of  proceedings  was  denied  without  costs  to  either  party, 
where  the  point  of  law  was  doubtful  and  somewhat  obscure. — lluyt  et  al.  v.  PreeL  et 
al%  4 B.  It.  34. 

The  costs  incurred  upon  the  petitions  of  bankrupts  for  their  discharge  may  be 
paid  out  of  the  luuds  in  the  hands  of  the  assignee  belonging  to  the  estate  of  the 
said  bankrupts.  — In  re  Olds  et  al.,  4 B.  R.  37. 

Where  adjudication  is  made  on  defective  petition  and  proofs,  by  default  on  re- 
versal, the  petitioning  creditor  will  be  adjudged  to  pay  the  costs  of  the  entire  pro- 
ceedings.— In  re  Alabama  A Chattanooga  R.  R.  Co..  5 B.  R.  97. 

Where  property,  seized  on  on  execution  by  the  sheriff,  remains  in  his  custody 
for  a length  of  time  and  is  finally  turned  over  to  a trustee,  the  sheriff  will  b*  en- 
titled to  be  paid  the  costs  of  taking  care  of  the  property. — In  re  Williams,  2 B.  R.  79. 

Where  a party  comes  to  the  court  praying  a commitment  for  contempt  he  must 
be  fully  prepared  to  support  his  cose,  and  should  he  fail  in  auy  particular,  the 
court  will  not  allow  him  farther  time,  but  will  dismiss  his  petition  with. costs.— Ale 
parte  Saunders,  5 Jur.,  1202.  (Eng.) 

Where  a creditor’s  assignee  omitted  to  render  accounts  within  the  time 
scribed  by  24  and  25  Viet,  c.  34,  s.  129,  and  to  attend  two  meetings  appointed  for 
the  examination  of  the  buukmpt  it  was  held  that  these  were  sufficient  gnunds  for 
his  removal,  and  that  he  should  pay  the  costs  of  one  of  the  adjournments  occasioned 
by  his  absence. — Ex  parte  Rawlings,  9 Jur.  N.  S.  1183  ; 12  W.  R 3 ; U L.  T.  N. 
S.  275.  (Eng.) 

Upon  a petition  to  compel  assignee  to  take  lease,  an  equitable  mortgagee  of  a 
lease,  served  with  a copy  of  a petition  by  a landlord  under  6 Geo.  4 c.  1C,  s.  75,  is 
entitled  to  have  costs  for  appearing  paid  by  the  petitioner. — Ex  pa  te  Borbury.  7 
Jur  660  ; 12  L.  J.  Bank.  43,  C.  R. ; S.  P.  ex  parte  Uopton,  2 Mont  D.  A D.  347  ; 
6 Jur.  805.  (Eng.) 

When  a creditor’s  assignee.  Appointed  at  a first  meeting,  declines  to  act,  the 
court  will  forthwith  remove  him,  reserving  the  question  of  the  payment  of  the 
costs  occasioned  by  such  removal.— in  re  Saph,  13  W.  It  352,  Winslow  Com. 
(Eng) 

Where  a debtor  on  account  of  his  embarrassments  left  England,  and  conse- 
quently did  not  hear  of  the  fiat  until  after  the  time  for  surrendering  had  passed, 
he  was  not  allowed  his  costs  on  petition  for  loave  to  surrender. — Ex  parte  Perry, 
DeGex,  377  ; 11  Jur.  *18.  (Eng.) 

Where  a party  took  forcible  possession  of  the  bankrupt's  effects  whilst  in  the 
custody  of  the  messenger,  but,  finding  that  he  had  doue  . wrong,  gave  up  posses- 
sion, the  court,  on  a petition  to  commit  him  for  contenmt,  only  ordered  him  to  pay 
the  costs  of  the  petition.— Ax  parte  Fletcher,  2 Mont.  D.  A D.  129.  (Eng.) 

The  court  upon  petition  will  permit  a bankrupt  to  surrender  where  he  was 
abroad  at  the  time  the  fiat  was  issued,  and  was  not  informed  of  its  existence  till 
after  the  time  for  surrendering  had  passed,  and  he  will  also  be  allowed  costs  out  of 
the  estate.— Ex  pai te  Harrison,  6 Jur.,  1093;  12  L.  J Bank.  27.  (Eng.) 

A promise  not  to  apply  for  costs  under  12  and  13  Viet.,  c.  106,  s.  85,  was  a 
sufficient  consideration  to  support  a contract  to  pay  the  amount  of  such  costs. — 
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BractuxU  v.  WUHams,  2 L.  R.  C.  F.  196  ; 12  Jar.  N.  S.  1004 ; 14  W.  R.  130 ; 15 

L.  T.  N S.  215. 

Where  a defendant  after  unit  brought  obtained  a decree  for  hid  discharge  as  a 
bankrupt,  the  court  permitted  the  plaintiff  to  discontinue  without  costa. — Park 
et  al  v.  Moore  et  ai,  4 Hill,  259. 

Where  a bankrupt  had  been  prosecuted  by  direction  of  the  court  of  bankruptcy, 
untfcr  three  indictment#,  in  two  of  which  he  wax  charged  jointly  with  other  persons 
witff  conspiracy  ; held,  thAt  the  costs  of  these  indictments  ought  to  be  allowed  out 
of  the  chitf  Register's  fund.  — In  re  Levi,  36  L.  J.  Bonk.  49  ; 2 L.  R.  Ck.  493  ; 15 
W.  R.  855 ; 16  L.  T.  N.  8.  270. 

The  plaintiff  may  in  assumpsit  discontinue  without  costs  where  the  defendant, 
after  suit  brought,  is  discharged  under  the  insolvent  act,  although  the  latter  stipu* 
bite  not  . to  avail  himself  of  his  discharge  ns  a defenco  in  the  suit — Iloneyiceu  v. 
Burns,  8 Cowau,  121.  * 

A defendant  compromised  an  action  for  libel  by  agreeing  to  apologise  and  pay 
the  plaintiff's  costs.  The  apology  was  made,  and  a rule  of  court  obtained  ordering 
the  defendant  to  pay  the  costs.  On  default  made,  an  attachment  issued  and  he  was 
committed.  While  in  custody  he  became  bankrupt  and  obtained  his  certificate  ; 
held,  that  the  sum  named  in  the  rule  of  the  conn  was  a debt  which  might  have 
been  proved  under  the  commission,  and  that  the  bankrupt  was  entitled  to  be  dis- 
charged out  of  custody. — ItUey  v.  Byrne  2 B.  & 779.  (Eng.) 

One  who  sues,  **  en  auire  droi', ” in  good  faith,  although  without  proper  grounds, 
may  discontinue  without  costs.  —tlleider  v.  4 Cowan,  548. 

Where  assignees,  under  an  assignment  declared  void  against  creditors,  are 
chargeable  with  costs.  — Webb  v.  Daggett,  2 Barbour,  9. 

A provisional  assignee  is  entitled  to  charge,  against  the  estate  of  an  insolvent, 
all  costs  and  charges  properly  incurred  by  him  for  the  purpose  of  realizing  or  ad- 
ministering the  estate,  but  is  not  justified  in  incurring  costs  for  the  purpose  of 
reuliziug  the  estate  at  any  time  at  which  he  had  in  his  hands  property  of  the  insol- 
vent sufficient  to  satisfy  his  creditors  and  pay  the  costs  then  due.  — Ex  parte  Per- 
kins. 11  Jur.  N.  S.  895  ; 34  L.  J.  Bank.  37  ; i3  W.  R.  1001 ; 12  L.  T.  N.  8.  784,  C. 
(Eng.) 

When  an  action,  pending  in  court,  is  referred  by  a rule  of  court  to  arbitrators 
who  award  costs  to  the  defendant,  but  before  the  award  is  accepted  by  the  court, 
the  plaintiff  takes  the  benefit  of  the  insolvent  law  and  obtains  his  discharge,  the 
discharge  does  not  bar  the  defendant’s  claim  for  the  costa  awarded. — Mann  v. 
Houghton , 7 Cush.  Mass.  592. 

Taxed  costs  upon  a judgment,  as  in  case  of  a non-suit  under  a rule  of  court, 
do  not  constitute  a good  petitioning  creditor’s  debt,  such  costs  being  recover- 
able only  by  attachment  in  the  nature  of  execution. — Ex  parie  Stevenson,  1 M.  & 

M.  262.  (Eng.) 

An  order  of  the  Divorce  Court  for  the  payment  of  costs  does  not  constitute  a 
petitioning  creditor's  debt  sufficient  for  the  purpose  of  sustaining  a bankruptcy  of 
the  person  against  whom  such  order  is  made. — In  re  Miller,  11  W.  It.  374,  Goul- 
burn  Com.  (Eng.) 

Interlocutory  costs,  payable  under  an  order  of  nisi  prius  by  a defendant  pre- 
vious to  his  bankruptcy,  are  proveable,  and  therefore  the  certificate  is  a discharge 
from  them,  although  an  attachment  has  been  obtained  before  the  certificate  iB 
allowed.  —Jacobs  v.  Phillips,  2 D.  P.  C.  716  ; X C.  M.  & R.  195  ; 7 Tyr.  652. 
(Eng. ) 

Where  a judgment  for  costs  was  recovered  by  a sheriff  in  an  action  on  the  case 
against  him  for  not  returning  an  execution,  and  the  plaintiff  afterwards  petitioned 
for  aud  obtained  a discharge  under  the  Bankrupt  Aot ; held,  that  the  judgment 
was  a debt  proveable  under  the  Act,  and  was  therefore  reached  by  the  discharge.— 
Graham  et  al.  v.  Pierson,  sheriff,  6 Hill,  247. 

Where  an  assignee  connived  at  the  insertion  of  a fictitious  debt  in  a bankrupt’s 
balance  sheet,  attended  witn  other  circumstances  of  fraud,  he  was  ordered  to  be  re- 
moved and  to  pay  the  costs  of  th^  petition  and  of  his  remoyal,  together  with  the 
costs  of  a new  choice. — Ex  parte  Perryer,  1 Mont  D.  <fc  D.  276.  (Eug.) 

After  a dividend  had  been  declared,  a party  entitled  in  respect  of  proof, 
requested  the  assignees  by  letter  to  send  hi  n the  amount  of  his  dividend  in  a post 
office  order,  promising  to  send  a receipt  by  return  post.  TLe  assignees  sent  no 
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reply.  It  was  held  that  this  was  Mich  a refusal  to  pay  the  dividend  as  entitled  the 
creditor  to  an  order  upon  petition  at  the  costs  of  the  assignees  personally. — Ex  parte 
Jackson,  3 Mart  D.  AD.  1.  (Eng.) 

The  official  assignee  is  entitled  to  be  indemnified  against  the  costs  of  an  action 
brought  in  his  name  without  his  authority— La  ids  v.  Boll,  16  M.  A W.  30U  ; 16  L. 
J.fExch.  279  ; 4.  N.  L.  559.  (Eng.) 

An  action  was  brought  to  try  a disputed  point  by  direction  of  a commissioner 
and  with  the  assent  of  the  creditors.  The  action  failed,  and  some  creditors  objec- 
ted to  the  allowance  of  the  assignee’s  costs,  on  the  ground  that  the  commissioner 
had  no  jurisdiction  to  order  the  action  within  12  A 13  Viet , c.  106,  s.  153,  but  the 
Lords  justices  ordered  the  costs  to  be  paid  out  of  the  bankrupt's  estate,  on  the 
ground  that  the  objection  ought  to  have  been  made  earlier,  that  is  before  the  result 
of  the  action  was  known. — Et  parte  Edmondson,  31  L.  J.  Bank.  32  ; 6 L.  T.  N.  S. 
234.  (Eng.) 

A discharge  in  bankruptcy,  under  the  Act  of  Congress  of  August  19.  1841,  may, 
it  seems,  be  pleaded  by  a bankrupt  in  bar  to  any  suit  upon  a debt  or  claim  prove- 
able  under  said  act.  When  thus  pleaded  in  a suit  commenced  prior  to  the  pro- 
ceedings in  bankruptcy,  it  operates  to  dissolve  any  attachment  that  may  have  lk*en 
made  in  the  suit  In  such  case  the  defendant  must  be  regarded  as  the  prevailing 
party,  and  he  is  entitled  to  his  costs  from  the  time  he  pleaded  aud  produced  in 
coqrt  his  certificate  of  discharge  in  bankruptcy.—  Boicley  v.  Buirley  41  Marine  Re- 
ports, 642. 

Where  the  official  assignee  joined  in  retaining  an  attorney  in  an  action  brought 
against  him  and  the  creditor’s  assignee,  he  is  liable  for  the  costs  of  defending  such 
action.—  i Sydney  v.  Belcher,  2 M.  A Rob.  325 — Denman.  (Eng. ) 

Where  a creditor  of  a bankrupt,  nfter  attending  to  prove  and  being  preven- 
ted from  doing  so  by  other  business  in  court,  became  insolvent,  and  the  title  of  his 
assignee  was  net  complete  in  time  to  enable  his  assignee  to  prove,  it  was  held  that 
he  must,  nevertheless,  pay  the  costs  of  his  petition  to  stay  the  dividend,  and  of 
the  requisite  sitting  to  receive  his  proof  aud  retain  them  out  of  the  insolvent’s 
estate.  — Ex  parte  Hughes,  DeOex,  387.  (Eug.) 

In  a case  where  the  judgment  obtained  after  commencement  of  proceedings  in 
bankruptcy,  is  founded  on  a note,  bond  or  other  demaud  which  wus  itxelf  a debt 
when  the  defendant’s  petition  in  bankruptcy  was  tiled,  the  original  debt  is  not 
merged  in  or  extinguished  by  the  judgment  so  as  to  he  exempt  from  the  operation 
of  a discharge  afterwards  granted  ; and  the  costs  which  are  included  iu  the  judg- 
ment are  accessorial  to  the  debt,  and  are  discharged  with  it . — Dr-sstr  v.  Brooks,  3 
Barbour,  429. 

The  Bankrupt  Act  was  remedial,  aud  should  receive  a libo-ai  interpretation, 
one  that  will  advance  and  carry  out  instead  of  defeating  the  object  of  its  trainers. 
—16. 

Where  a fiat  was  issued  in  January  and  in  November,  the  bankrupt  petitioned 
for  leave  to  surrender,  stating  that  ho  leftEuglau  1 13  months  before  on  account  of 
family  disagreements,  aud  in  the  belief  that  he  left  enough  to  pay  his  creditors, 
and  that  he  had  lately  returned.  The  assignees  appeared,  but  did  not  op- 
pose the  petition,  and  the  order  was  made  aud  costs  directed  to  be  paid  out 
of  the  estate.  After  this  the  bankrupt  stated  to  the  commissioner  that  he  left 
England  on  account  of  pecuniary  embarrassment,  and  took  away  goods  with  him. 
The  assignees  petitioned  that  the  former  order  might  be  set  aside,  but  the  petition 
was  dismissed  with  costs. — Ex pirte  Pciiuell,  3 DeQ.  A & 555  ; 13  Jur.  165  ; 18  L. 
J.  Bank.  7.  (Eug.) 

The  court  of  appeal  has  jurisdiction  to  order  one  respondent  to  pay  the  costa 
incurred  by  his  co-respondent. — In  re  Wollheim.  II  W.  R.  1*28.  (Eng.) 

The  court  cannot  make  the  assigness  pay  the  costs  nor  direct  their  payment  to 
the  lessor  out  of  the  bankrupt’s  estate,  on  a petition  by  him  to  compel  the  assignees 
to  elect  or  decline  the  lease.  —Ex  parte  Bright,  2 Glyu  A J.  79.  (Eng. ) 
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CHAPTER  I. 

RECOVERY  OF  REAL  ESTATE  FRAUDULENTLY  CONVEYED. 

Real  estate  which  has  been  conveyed  in  fraud  of  the 
Bankrupt  Act,  may  be  recovered  after  the  adjudication 
of  the  bankrupt  by  the  assignee  of  the  bankrupt’s  estate.1 
The  proper  proceedings  to  be  instituted  for  such  a re- 
covery is  a bill  or  petition  by  the  assignee  or  assignees, 
addressed  to  the  judge  of  the  court  before  whom  such 
proceedings  arc  pending,  setting  forth  the  facts  of  such 
conveyance,  and  praying  for  a recovery  of  the  property 
fraudulently  conveyed.1  But  a shorter  and  more  direct 

1.  A conveyance  made  by  the  bankrupt  nine  months  prior  to  adjudication,  is 
not  one  which  the  bankrupt  act  denounces  as  fraud,  hence  will  be  sustained 
against  creditors.—/?*  re  Freeman,  4 B.  R.  17. 

A fraudulent  conveyance  made  before  the  passage  of  the  United  States  Bank- 
rupt Act  of  18(17,  does  not  come  within  the  terms  of  section  29  ot  said  act— In  re 
Rosenfield,  1 B.  It.  161. 

The  conveyance  ot  real  estate  by  a bankrupt  to  his  wife,  after  his  insolvency 
becomes  known  tc  him.  is  a fraud  upon  the  act — In  re  Adams,  3 B.  R.  139. 

On  recovery  of  real  estate  fraudulently  conveyed  where  trust  funds  have  been 
used  by  the  bankrupt  the  cestui  que  trusti  have  no  longer  any  specific  remedy  against 
any  part  of  his  estate,  but  must  come  m pari  passu  with  the  other  creditors,  and 
prove  the  amount  duo. — In  re  Jane  way,  4 B.  R.  26. 

The  assignee  can  sue  for  and  recover  property  conveyed  by  the  bankrupt  in  fraud 
of  his  creditors.  Therefore,  the  creditors  themselves  cannot  bring  suit  under 
the  laws  of  New  York  after  the  appointment  of  an  assignee. — In  re  Meyers,  1 B.  R. 
162.  # . 

After  a debtor  is  adjudged  a bankrupt,  the  right  of  creditors  to  prosecute  suits 
is  taken  away  and  vested  in  the  assignee,  whoso  duty  it  is  to  take  care  of  the  credi- 
tor’s interests  and  bring  all  necessary  suits-  — Bradsha w v.  Klein , 1 B.  R.  146. 

2.  The  property  convoyed  by  a bankrupt  in  fraud  of  his  creditors,  prior  to  the 
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remedy  is  by  petition  for  an  order  to  show  cause  why  the 
property  so  conveyed  should  not  be  sold  by  the  assignees, 
and  the  claimants  left  to  subtantiate  their  claims  and  re- 
cover from  the  assignees,  and  the  11  proceeds  of  such  sale 
shall  be  considered  the  measure  of  the  value  of  the  pro- 
perty in  any  suit  or  controversy  between  the  parties;”  but 
this  provision  shall  not  prevent  the  recovery  of  the  pro- 
perty from  the  possession  of  the  assignee  by  any  proper 
action  commenced  at  any  time  before  the  court  orders 
the  sale,  and  the  assignees  shall  hold  the  proceeds  of  the 
sale  of  the  real  estate  so  disposed  of  until  the  rights  of 
the  respective  parties  are  determined,1*  although  some 
judges  are  averse  to  this  method  of  recovery. 


passage  of  the  bankrnpt  law,  is  to  be  regarded  as  vested  in  the  assignee  in  bank- 
ruptcy bv  force  of  the  law.— Goodwin  v.  Sharkey.  3 B.  R.  138. 

A debtor  in  failing  circumstances  cannot  sell  and  convey  bis  land,  even  for  a 
valuable  consideration  by  deed  without  reservations,  and  yet  secretly  reserve  to 
himself  the  right  to  possess  and  occupy  it  for  even  a limited  time  for  his  own 
benefit  Nor  will  this  rule  of  law  Ihj  changed  by  the  fact  that  tho  right  thus  to  occupy 
it  even  for  a limited  time,  is  a part  of  the  consideration  erf  the  sale,  the  money  part 
of  the  consideration  being  on  this  account  proportionally  abated.  In  such  a case 
the  court  below  was  ordered  to  enter  a decree  setting  aside  the  conveyance  ns 
fraudulent — Lukins  v.  Aird.  2 B R.  'll. 

Where  the  assignee  of  a bankrupt  filed  a petition  alleging  that  bankrupt, 
within  six  months  of  his  bankruptcy,  conveyed  certain  real  estate  valned  at  about 
$9,000  with  intent  to  defeat  the  provisions  of  the  bankrnpt  act,  prays  for  an  injunc- 
tion to  set  aside  said  conveyance,  and  npon  objection  that  the  proper  way  was  by 
bill  in  equity  and  not  by  petition,  the  court  held  that  the  proper  remedy  was  by 
petition,  and  that  the  assignee  should  he  allowed  to  proceed. — Jn  re  Norris,  4 B.  It. 
10. 

Tho  assignee  is  entitled  to  contest  a conveyance  void  under  the  bankrupt  act, 
as  well  as  to  maintain  the  void  character  of  any  instrnment  \ (though  the  bank- 
rupt may  be  precluded  from  successfully  maintaining  an  action  for  the  recovery  of 
property  conveyed  by  a void  or  fraudulent  instrument,  or  without  proper  considera- 
tion, the  assignee  representing  the  creditors  is  not  precluded  from  recovery  in  such 
cases,  and  it  is  his  duty  to  contest  the  validity  of  any  instrument  by  which  one 
creditor  has  obtained  preference  over  others. — in  re  Metzger,  2 B.  R 114. 

An  assignee  in  bankruptcy  may  maintain  an  action  to  set  aside  fraudulent  con- 
veyances made  by  the  debtor  before  he  is  adjudged  a bankrupt,  and  even  before  tho 
bankrupt  act  was  passed,  provided  the  person  to  whom  the  transfer  was  made  was 
a party  to  the  fraudulent  intent,  or  received  the  transfer  without  valuable  considera- 
tion and  provided  the  a:tion  is  not  barred  by  the  statute  of  limitations.-  Bradshjto 
v.  KUin,  3 B.  R.  146. 

3.  An  assignee  may  sell  without  petitioning  the  conrt  or  without  any  order 
thereof,  any  property  of  the  bankrupt  in  his  possession  encumbered  in  any  man- 
ner. Bnt  when  he  so  sells,  ho  does  so  subject  to  nnv  aud  all  lawful  encumbrances 
and  can  convey  no  higher  or  better  interest  The  proceeds  of  such  a sale  are 
supposed  to  be  the  price  or  value  of  the  interest  so  6old,  and  with  a knowledge  of 
the  encumbrances.— Jn  re  Mebane,  3 B.  R.  91. 
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CHAPTER  II. 

GAMING. 

If  a bankrupt  has  lost  any  portion  of  his  estate  in 
gaming,  he  will  be  precluded  thereby -from  obtaining  his 
discharge  by  the  express  provisions  of  section  twenty -nine 
of  the  Bankrupt  Act.  It  is  presumed  that  every  one  takes 
notice  of  the  law,  and  ignorance  of  this  provision  cannot 
be  successfuly  pleaded  on  an  application  for  a discharge. 
If  the  bankrupt  has  lost  any  portion  of  his  property 
by  gambling  after  the  passage  of  the  Act,  he  must  be 
prepared  to  confess  to  it,  even  though  he  knows  it  will 
prevent  his  discharge  ; the  meaning  of  the  term  gaming 
is  left  for  the  interpretation  of  the  courts.  • There  are  now 
so  many  kinds  of  games  practiced,  and  hazardous  devices 
exposing  persons  to  lose  their  property  or  that  which 
belongs  to  others,  that  the  framers  of  the  Bankrupt  Act 
did  not  deem  it  best  to  specify  any  particular  limit  of 
gambling,  but  simply  declared  that  a discharge  shall  not 
be  granted,  or  if  granted  shall  be  invalid  if,  after  the  pas- 
sage of  the  law,  a bankrupt  has  lost  any  part  of  his  estate 
in  gaining  ; and  that  the  courts  shall  take  notice  of  it, 
and  must  refuse  a discharge  even  though  no  opposition  is 
made  by  creditors.1 

1.  Upon  inspection  by  the  courts  of  the  record  of  the  bankrupt's  examination, 
it  was  discovered  that  since  the  passage  of  the  bankrupt  act.  the  bankrupt  hnd 
lost  a large  sura  of  money  at  gambling,  a discharge  was  refhsed  although  no  credi- 
tors interposed  objections,  the  court  holding  that  it  was  its  duty  to  examine  the 
record  before  grautihg  a discharge. —Jn  re  Wilkinson.  3 B.  R.  74. 

Where  a bankru  t kept  a gambling  house  and  made  and  lost  money  thereby, 
he  was  refused  a discharge  because  bo  hnd  lost  a portion  of  his  property  in  gam- 
bling. for  it  was  decided  that  money  so  acquired  became  assets,  the  loss  of  which 
came  within  the  meaning  of  the  acts. — In  re  Marshall,  4 B.  R 27. 

Bankrupt  will  not  be  compelled  to  answer  a question  whether  he  has  lost  any 
of  the  property  belonging  to  his  estate  since  the  commencement  of  bankruptcy  pro- 
ceedings by  gaming — In  re  Patterson,  B.  R.  Sup.  xxxiii. 
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CHAPTER  III. 

STATE  COURTS. 

As  some  are  under  the  impression  that  the  validity  of 
a bankrupt’s  discharge  may  be  contested  in  a State  Court, 
it  is  proper  here  to  refer  to  the  provisions  of  the  Bank- 
rupt Act,  section  thirty-four,  which  provide  that  any  credi- 
tor or  creditors  of  a bankrupt,  whose  debt  was  proved  or 
provable  against  the  estate  in  bankruptcy,  who  shall  see 
fit  to  contest  the  validity  of  the  discharge  on  the  ground 
that  it  was  fraudulently  obtained,  may  at  any  time  with- 
in two  years  after  its  date  apply  to  the  court  which  granted 
it  to  set  aside  and  annul  the  same.1 

As  the  Bankrupt  Act  does  not  confer  on  the  State 
Courts  jurisdiction  or  power  to  grant  a discharge  in 
bankruptcy,  and  as  that  act  suspends  all  State  insolvent 
and  bankrupt  laws,  no  discharge  in  bankruptcy  can  now 
be  granted  by  any  other  than  a United  States  Bank- 
ruptcy Court,  and  therefore  no  implication  can  be  enter- 
tained under  the  provisions  of  the  section  of  the  act  above 
referred  to  for  setting  aside  a discharge  in  bankruptcy, 
except  by.  a United  States  Court  sitting  in  bankruptcy.® 


1.  The  authority  to  set  aside  and  annul  a discharge  in  bankruptcy  conferred 
upon  the  Federal  Court  by  flection  34  of  -the  United  States  Bankrupt  Act  cf  1867, 
is  incompatible  with  the  exercise  of  the  same  power  by  a State  Court,  and  the  former 
is  paramount.  Corey,  tt  at.,  v.  Ripley,  4 B.  B,  163. 

Where  an  'amended  answer  to  a suit  in  equity  in  a State  Court  set  up  a dis- 
charge in  bankruptcy,  and  objection  was  made  on  the  ground  that  claimants*  names 
had  been  omitted  from  the  bankrupt’s  schedules  of  creditors,  the  court  held  that 
the  discharge  in  bankruptcy  was  sufficiently  pleaded  and  could  only  be  set  aside 
by  direct  proceedings  ou  the  ground  that  it  was  fraudulently  obtained. — Payne , el. 
al  v.  Able,  el.  ai,  4 B.  R.  67. 

2.  The  act  of  congiess  passed  March  2,  1867,  supersedes  the  State  insolvent 
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The  inquiry  as  to  the  discharge  of  any  particular 
claim  or  debt,  is  not  one  for  a Bankruptcy  Court  pe,r  te 
to  pass  upon,  but  is  a proper  question  for  the  considera- 
tion of  the  court  in  which  a suit  for  the  recovery  of  that 
debt  is  pending.3  If  the  debt  has  been  duly  proved  and 
the  bankrupt  has  been  regularly  discharged  from  all 
provable  debts,  unquestionably  the  State  Court  in  taking 
notice  of  his  discharge  will  hold  its  pleading  good. 

When  a discharge  in  bankruptcy  is  pleaded  in  a State 
Court,  against  any  particular  debt,  the  question  of  the 
operation  of  the  discharge  as  against  that  debt  is  a proper 
one  for  the  determination  of  that  court.4  And  where  a 
suit  is  pending  in  a State  Court,  and  the  question  at  issue 
is  only  the  amount  due,  the  court  of  bankruptcy  should 


laws,  even  where  the  plaintiff  and  defendant  are  both  citizens  of  the  same  State  ; 
hence  a discharge  by  a State  Court  under  its  State  insolvent  laws,  is  no  defence  to 
an  action  brought  to  recover  an  amount  stated  to  be  due  on  open  account— Cassard 
v.  Kroner,  4 13.  R.  185. 

3.  A security  on  an  appeal  bond  for  a suit  in  a State  Court  is  no  longer  liable, 
when  the  principal  is  discharged  in  bankruptcy. — Odell  v.  Woollen,  4 B.  R.  46. 

4.  The  bankrupt’s  certificate  of  discharge  duly  pleaded  in  an  action  against  him 
in  the  Supreme  Judicial  Court  of  the  State  of  Maine,  will  not  by  virtue  of  revised 
statues  of  1857,  c.  81,  section  33,  dissolve  an  attachment  made  by  virtue  of  the 
writ  in  the  action,  more  than  four  months  prior  to  the  defendant’s  commencement 
of  proceedings  in  bankruptcy.  The  attachment  thus  mode  may  be  enforced  by  an 
execution  issued  upon  a special  judgment  rendered  by  the  court  in  which  th© 
action  was  entered  and  prosecuted.  The  District  Court  of  the  United  States  does 
not  have  exclusive  jurisdiction  in  auch  matters. — Leighton  v.  Kelsey,  4 B.  R 155. 

The  question  of  the  effect  of  the  discharge  is  one  to  b©  pass^fj^pon  by  the 
court  in  which  suit  is  brought  and  discharge  is  pleaded. — In  *e  Kimball,  2 B.  R. 
74. 

The  inquiry  as  to  whether  a bankrupt’s  discharge  will  bar  a particular  debt,  is 
not  one  for  a bankruptcy  court,  but  a proper  one  for  the  determination  of  the  court 
before  which  a direct  suit  is  pending  for  the  recovery  of  the  debt. — In  re  Rosenberg, 
2 B.  R 81. 

The  questiou  whether  the  discharge  affects  the  debt  in  question,  can  only 
arise  and  be  determined  bv  the  parties  in  a suit  prosecuted  to  collect  the  debt  in 
which  the  discharge  after  it  shall  have  be<*n  granted,  shall  be  pleaded  or  set  up  as 
a bar  to  a recovery. — In  re  Wright,  2 B.  R.  69. 

Where  the  highest  court  of  a State  decided  in  favor  of  a defendant  who  pleaded 
his  discharge  unaer  the  bankrupt  law  of  the  United  States,  and-  the  case  was 
brought  to  this  court  under  the  25th  section  of  the  Judiciary  Act,  this  court  has 
no  jiinsdiction.  It  would  have  been  otherwise  if  the  decision  had  been  adverse  to 
the  exemption  claimed  under  the  law  of  Congress.  Promises  alleged  to  have  been 
made  by  the  baukrupt  after  his  discharge,  are  not  the  subject  of  jurisdiction  under 
the  25th  section.  The  decision  of  a State  Court  upon  their  effect  cannot  b©  re- 
newed by  this  court — Linton  v.  Stanton , 12  Howard,  423. 
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permit  the  case  to  proceed  to  judgment  so  as  to  allow  the 
amount  due  to  be  settled,  and  the  amount  of  the  judgment 
may  then  be  proved  in  bankruptcy.8 

It  is  not  within  the  jurisdiction  of  the  United  States 
District  Courts  to  pass  upon  the  question  in  a plenary 
manner,  whether  the  particular  debt  or  claim  is  affected 
by  the  discharge  in  bankruptcy.6  And  it  has  been  many 
times  decided  that  a State  Court  may  entertain  a petition 
to  enforce  a mechanic’s  lien  without  necessarily  conflicting 
or  interfering  with  the  jurisdiction  of  the  United  States 
Courts  in  Bankruptcy.7  The  distribution  of  the  assets 
belonging  to  a bankrupt’s  estate  must  be  made  in  accor- 
dance with  the  provisions  of  the  Bankrupt  Act,  and  a 
State  Court  will  not  be  permitted  to  interfere.*  The  power 

5.  Where  there  is  a suit  in  a State  Court  and  the  amount  due  is  in  dispute,  the 
court  of  bankruptcy  may  allow  the  suit  to  proceed  for  the  purpose  of  ascertaining 
the  amount  due,  which  amount  may  be  proved  in  bankruptcy. — in  n Bundle  Jc 
Jones,  2 B.  Ik  49. 

6.  A Bankrupt  Court  will  not  go  behind  the  record  of  a State  Court  which  has 
been  made  accord  ng  to  the  practice  and  course  of  proceedings  in  such  court — in 
re  Robinson,  2 B.  R.  108. 

The  judgment  of  a State  Court  is  conclusive  and  binding  on  all  the  courts, 
both  State  and  Federal,  whether  erroneous  or  not,  until  reversed  in  due  course  of 
law. — In  re  Hussmann,  2 B.  R.  140. 

7.  Gn  a motion  to  dismiss  a petition  to  enforce  a mechanic’s  lien  in  Massachu- 
setts, upon  the  ground  that  petitioners,  on  their  own  petition,  had  been  subse- 
quently adjudged  bankrupts  in  a United  States  Bankruptcy  Court,  the  court  decided 
that  the  mechanic's  lien  was  not  dissolved  thereby,  and  that  a State  Court  may 
entertain  the  petition  without  necessarily  conflicting  or  interfering  with  the  juris- 
diction of  thsJBankruptc.y  Court  — In  re  Clifton  d aL,  3 B.  R.  162. 

A debtor  filed  his  petition  in  bankruptcy  May  17,  1869,  and  was  thereupon 
adjudicated  bankrupt.  On  May  29,  1869,  a claim  was,  for  the  first  time,  filed 
trader  the  laws  of  New  Jersey  in  respect  to  mechanic’s  liens  on  certain  real  estate, 
factory  buildings  and  fixed  machinery  in  said  State  belonging  to  bankrupt  the 
work  having  been  done  And  materials  furnished,  whereon  the  liens  were  founded 
prior  to  the  flliug  of  petition  in  bankruptcy,  the  court  decided  that  a lien  to  be 
recognized  by  the  Bankruptcy  Court  must  be  a lien  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy,  and  ordered  the  assignee  to  distribute  the  es- 
tate without  reference  to  the  Alleged  mechanics  liens  as  encumbrances.  — In  r# 
Dey,  3 B,  It.  81.  But  see  in  re  Coulter,  5 B.  R.  64. 

8.  The  pibcess  of  State  Courts  can  no  longer  be  used  successfully  to  thwart 
or  defeat  the  equal  distribution  of  an  insolvent  debtor’s  estate  among  all  his  credi- 
tors.— In  re  McDonough,  3 B R 53. 

A State  Court  cannot  interfere  with  the  distribution  of  assets  of  a bankrupt. 
Money  awarded  under  a rule  of  court  cannot  be  attached. — In  re  Bridgman,  2 B. 
B.  84. 

Although  by  the  36th  section  of  the  Bankrupt  Act,  where  partners  in  trade 
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of  the  court  in  bankruptcy  to  release  from  arrest  is  a 
limited  one  as  to  time,  being  confined  to  the  time  during 
which  the  question  of  the  bankrupt's  discharge  is  pen- 
ding before  that  court,  and  during  the  pending  of  such 
proceedings  the  State  Courts  are  ousted  of  jurisdiction 
where  it  interferes  with  that  of  the  United  States  Court.* 


shrill  be  adjudged  bankrupts,  all  the  joint  property  of  the  partnership,  and  also 
all  the  sepurate  estate  of  each  of  the  partners  shall  bo  taken,  yet,  in  the  distribu- 
tion in  bankruptcy,  the  joint  and  separate  estates  are  considered  as  distinct  estates. 
This  is  clear  by  the  rule  laid  down  for  the  administration  in  the  said  section.  It 
has  therefore  been  held  that  a joint  creditor  having  a security  upon  the  separate 
estate,  is  entitled  to  prove  against  the  joint  estate  without  giving  up  his  security. 
He  would,  therefore,  by  the  same  principle,  bo  allowed  to  prove  his  whole  claim 
against  both  estates  and  receive  a dividend  from  each,  but  so  as  not  to  receive  more 
than  the  full  amount  of  his  debt  In  this  case  the  creditors  having  received  a 
compromise  of  40  per  cent  from  one  firm  not  in  bankruptcy,  who  are,  however, 
liable  on  the  note,  can  prove  against  the  bankrupt  firm  to  the  amount  of  the  note, 
with  the  deduction  of  the  40  per  cent,  and  may  likewise  prove  against  the  private 
estate  of  the  individual  partner  who  is  a member  of  both  firms,  and  may  receive 
dividends  from  both — In  rt  Howard,  Cole  A Co.,  4 B.  R.  185. 

9.  The  bankrupt  will  not  be  released  from  arrest  or  his  bail  from  the  fail  bond  if 
the  debt  on  which  the  arrest  was  founded  was  one  created  by  fraud. — in  re  Robin- 
son, *2  1)11.  108.  ' 

Where  it  appears,  by  an  inspection  of  the  proceedings  in  a State  Court  in  which 
the  order  for  arrest  u'as  granted,  that  the  arrest  was  founded  by  the  State  Court  on 
a debt  W iich  appears  on  the  face  of  the  proceedings  to  be  one  created  by  the  frand 
of  the  bankrupt,  and  from  which  his  discharge  would  not  release  him,  the  court  in 
bankruptcy  will  not  enquire  into  the  question  of  fraud  on  application  to  discharge 
from  arrest— In  rt  Kimball,  2 B.  It.  74  (affirmed,  by  the  U.  S.  Circuit  Court,  2 B. 
R.  114.) 

An  order  of  arrest  made  on  a provable  debt  will  not  be  vacated,  but  the  suit 
should  be  stayed  to  await  the  determination  as  to  the  bankrupt's  discharge. — In  rt 
Migt-1.  2 B.  R 153. 

Fiduciary  debts  are  not  discharged  by  bankruptcy,  and  a bankrupt  will  not  be 
released  irom  an  arrest  thereon,  out  of  the  district  in  which  the  bankruptcy  proceed- 
ings are  pending. — In  rt  Seymour,  Sup.  B.  R.  vii. 

Where  an  arrest  is  made  in  an  action  on  tort,  prior  to  bankruptcy  proceedings, 
the  bankrupt  will  not  be  relieved  therefrom  on  a writ  of  habeas  corpus.— In  rt 
Walker.  1 B.  R 60. 

A United  States  District  Court  has  power  to  issue  a writ  of  habeas  corpus,  and 
to  release  a bankrupt  from  arrest  and  imprisonment  on  process  of  a Slate  Court  in 
an  action  founded  upon  a debt  dischargeable  in  bankruptcy. — In  rt  Glaser,  1 B.  R. 
73. 

A debtor  will  not  be  discharged  from  arrest  where  it  appears  from  the  affida- 
vit of  the  plaintiff  that  the  debt  will  not  be  discharged  by  a discharge  in  bankrupt- 
cy. If  the  bankrupt  dispute  the  facts  on  which  the  State  Court  acted  in  ordering 
his  arrest,  he  must  try  that  question  in  the  State  Court  — In  re  Valk.  3 B.  It.  73. 

An  arrest  for  seven  days  (without  close  custody,  i.  e.  actual  imprisonment)  or 
uore  on  mesne  process  of  a State  Court,  upon  a debt  of  over  $100,  will  not  be  suffi- 
cient cause  for  an  adjudication  of  bankruptcy.—  In  rt  Davis,  3 B.  R.  89. 

A creditor  received  a judgment  and  issue  an  execution  thereon  against  his 
debtor  in  the  State  Court  Subsequently  the  debtor  was  arrested  on  the  execution, 
and  gave  a recognizance  before  a magistrate  to  appear  for  examination  under  the 
laws  of  the  State,  for  relief  of  pocr  debtors.  He  appeared,  and  the  examination 
v as  continued  from  time  to  time.  The  debtor,  pending  the  examination,  was  ad- 

17 


Digitize 


253 


GAZZAJTS  TREATISE  ON 


Where  a suit  has  been  commenced  against  a debtor  in 
a State  Court,  subsequent  to  the  commencement  of  bank- 
ruptcy proceedings  by  or  against  him,  the  United  States 
District  Court  in  which  the  bankruptcy  proceedings  are 
pending,  or  the  United  States  Circuit  Court  for  that  dis- 
trict, can  enjoin  the  plaintiff  therein  from  further  prose- 
cuting the  same  ;10  but  if  the  proceedings  are  iuvoluntary, 


judged  a tankrupt  on  his  own  petition.  Afterwards  the  creditor  died  with  the 
magistrate,  charges  of  fraud  Against  the  bankrupt  under  the  State  statutes.  The 
court  decided  that  such  charges  of  fraud  filed  as  above  stated,  were  not  a new  suit 
which  should  be  stayed  under  the  2 1st  sectiou  of  the  bankrupt  act,  and  that  it  had 
no  power  to  relieve  the  bankrupt  from  arrest — Minon  v.  Van  Xostrand,  4 B.  R.  28. 

A United  States  District  Court  has  no  authority  to  relieve  from  arrest  aud  im- 
prisonment on  State  process,  persons,  whether  bankrupts  or  not,  who  are  unjustly 
charged  concerning  matters  not  coming  within  its  cognizance.  Evidence,  therefore, 
cannot  be  received  to  contradict  the  declaration  ana  to  show  that  no  cause  of  action 
really  exists  aa  is  therein  net  forth,  unless  within  the  jurisdiction  of  the  United 
States  Court.-  In  re  Detoe,  2 B.  It.  11. 

If  the  civil  action  in  a State  Court  in  which  bankrupt  is  arrested  is  distinctly 
and  solely  founded  on  fraud,  it  is  within  the  equity  of  section  33  of  the  bankrupt 
act  aud  consequently  no  discharge  from  arrest  can  be  granted. — In  re  Whitehouse, 

4 B.  R n. 

A bankrupt  cannot  be  arrested  under  tbeStilwell  act  for  fraudulently  disposing 
of  his  real  projiert^,  as  under  tho  bankrupt  act  the  assignee  acquires  title  thereto, 
and  has  power  to  investigate  all  fraudulent  transactions  and  enforce  the  rights  of 
creditors.  — Goodwin  v.  Sharkey,  3 B.  R.  138. 

A debtor  will  bo  released  by  order  of  a court  of  bankriptcy  from  arreRt  and 
imprisonment  pursuant  to  orders  issued  out  of  a State  Court,  where  the  Bame  ware 
granted  in  an  action  against  the  debtor  for  fraud  or  embezzlement  while  acting  in  a 
fiduciary  capacity,  until  proceedings  relative  to  his  discharge  have  been  deter- 
mined.— In  re  Jacoby,  B.  It.  Sup.  xxvi. 

The  bankrupt  act,  while  it  forbids  the  arrest  of  the  debtor  on  the  part  of  cer- 
tain creditors  during  the  pendency  of  bankrupt  proceedings,  does  not  interfere  with 
arrests  existing  at  the  date  of  adjudication.— In  re  Hazleton,  2 B.  R 12. 

It  is  for  the  courts,  however,  to  inquire  into  and  relieve  the  bankrupt  from 
arrest  under  process  from  a State  Court  Such  question  is  one  of  fivet  and  cannot 
be  decided  on  ex  parte  testimony.— in  re  Borst,  2 B.  It  62. 

A court  in  bankruptcy  will  not  interfere  in  the  arrest  of  a bankrupt  on  a judg- 
ment which  it  has  no  power  to  discharge,  unless  it  be  necessary  to  enable  that 
court  to  exercise  its  proper  authority  and  jurisdiction  in  cases  before  it  — In  re 
• Pettis,  2 B.  R.  17. 

Where  a person  who  had  received  his  discharge  in  bankruptcy  was  arrested 
subsequent  to  his  discharge  on  a judgment  on  trespass.  United  States  District  Courts 
directed  his  discharge  upon  a writ  of  habeas  corpus.  Though  the  State  Court 
would  probably  release  the  prisoner  under  such  circumstances,  it  was  the  duty 
of  the  United  States  District  Court  to  see  that  he  was  released  and  to  protect  him. 
— In  re  Simpson,  2 B.  R.  17. 

10.  The  DistriotJCourt  iu  which  the  bankruptcy  proceedings  are  pending,  or  the 
Circuit  Court  for  that  district,  cau  in  cases  where  tho  suit  in  file  State  Court  is  com- 
menced after  the  proceedings  in  bankruptcy  are  instituted,  enjoin  the  plaintiff 
therein  from  further  prosecuting  the  Bame.—  In  re  Marksen,  el.  al,  4 B.  R.  165. 

The  United  States  District  Court  will  not  interfere  with  suits  pending  in  StAte 
Courts,  it  appearing  that  the  amount  of  valid  liens  is  greater  than  the  assets  and 
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and  no  adjudication  has  been  had,  actions  in  a State  Court 
should  not  be  stayed  previous  to  judgment,  although  the 
Judge  of  a United  States  Court  is  clothed  with  great 
authority  and  discretion  as  to  what  proceedings  he  shall 
stay  when  in  his  opinion  their  further  prosecution  would 
be  contrary  to  the  provisions  of  the  United  States  Bank- 
rupt Act.11 

A landlord  suing  in  ejectment  and  claiming  mere  pay- 
ment of  rent,  pending  bankruptcy  adjudication,  may  be 
stayed,  and  the  alleged  bankrupt’s  property  allowed  to 
remain  on  the  rented  premises  until  the  question  of  the 
tenant’s  bankruptcy  is  judicially  decided.11 


by  no  possibility  can  there  be  anything  ior  distribution  amongst  the  general  credi- 
tors. —In  re  Bowie,  1 B.  It.  185. 

Section  13  of  the  Euglish  Bankrupt  Act,  part  II.,  Williams  &.  Williams  on 
New  English  Bankruptcy  Law  of  1869,  which  went  into  operation  January  1,  1870, 
provides  that  the  court  may,  at  any  time  after  the  presentation  of  a bankruptcy 
petition  against  the  debtor,  restrain  further  legal  process  against  the  debtor,  in 
respect  ot  any  debt  provable  in  bankruptcy,  or  it  may  allow  such  proceedings, 
whether  iu  process  at  the  commencement  of  the  bankruptcy,  or  commenced  during 
its  continuance,  to  proceed  upon  such  terms  as  the  court  may  think  just  Before 
this  act,  it  was  considered  that  the  court  of  bankruptcy  had  no  power  to  grant  an 
injunction  to  restrain  proceedings  at  law. — Ex  parte  Boucer,  Fonb.  B.  C.  157. 

11.  Proceedings  in  an  action  in  a State  Court  will  not  be  stayed  simply  on 
the  ground  that  the  plaintiffs  have  taken  steps  to  have  defendants  declared  invol- 
nntury  bankrupts.— 3/  art cell,  eL  alt  v.  Faxton,  4 B.  It  60. 

12.  8ome  time  in  the  month  of  April  a petition  for  tho  adjudication  of  The 

Arnold  Manufacturing  Company  was  filed  by  the  President  of  the  company,  alleg- 
ing the  insolvency  of  the  company,  and  the  commission  of  many  acts  of  bankruptcy. 
A denial  having  been  made  on  behalf  of  the  company,  the  case  was  referred  for 
trial  by  court,  about  tho  1st  of  May,  and  previous  to  the  trial  the  landlord  of  the 
premises,  which  were  rented  and  occupied  by  the  company,  commenced  summary 
proceedings  in  a State  Court  for  the  recovery  of  his  premises,  but  he  was  enjoined* 
as  were  also  the  officers  of  the  court  from  further  proceedings  in  the  matter,  although 
the  company  made  no  defence  to  the  proceedings  in  the  State  Court. — In  re  The 
Arnold  Manufacturing  Company,  (unreported),  S.  D.  of  N.  Y.  

’ No  creditor  can,  by  instituting  proceedings  in  a State  Court  after  tho  commis- 
sion ot  an  act  of  bankruptcy  by  his  debtor,  obtain  a valid  lien  upon  the  property 
conveyed  by  such  fraudulent  deeds,  if  he  has  notice  of  the  commission  of  an  act 
of  bankruptcy  by  the  debtor.  It  passes  to  the  assignee  of  the  bankrupt  for  the 
benefit  of  all  the  creditors. — Shairhan  v.  Wherrilt,  7 Howard,  627. 

The  filing,  in  the  State  Appellate  Court,  of  an  adjudication  of  the  bankruptcy 
of  the  defendant,  made  after  the  appeal  is  taken,  will  not  stay  proceedings  on  the 
appeal  A judgment  of  the  court  below,  from  which  an  appeal  is  pending,  is  a final 
judgment  in  contemplation  of  section  21  of  the  U.  S.  Bankrupt  Act  — Merritt  v. 
(Midden  et  al,  5B.R.  157. 
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CHAPTER  IY. 

EXAMINATION  BT  REGISTER. 

The  Register  to  whom  bankruptcy  proceedings  have 
been  referred,  should  order  the  bankrupt  to  appear  before 
him  for  examination,  if  within  a reasonable  time  the 
assignee  of  the  bankrupt’s  estate  does  not  request  an 
order  of  examination,  or  if  no  application  is  made  by  a 
creditor  who  has  proved  his  claim.1  The  bankrupt  is 
obliged,  at  such  examination,  to  make  answer  to  all  ques- 
tions which  shall  in  any  way  relate  to  the  proceedings,  or 
to  his  estate,  or  to  his  acts  or  those  of  others  prior  to  his 
adjudication  as  a bankrupt  if  such  acts  are  pertinent  to 
the  bankruptcy  proceedings.8  The  bankrupt  may  have  the 

1.  The  application  of  an  assignee  for  examination  of  the  bankrupt  need  not 
be  verified  by  his  affidavit. — In  re  Lanier,  2 B.  R.  59. 

Every  creditor  has  a right  to  examiue  the  bankrupt  on  oath  as  to  matters 
specified  in  section  26  of  the  Bankrupt  Act,  but  the  Register  must,  in  the  exercise 
of  a sound  discretion,  so  regulate  the  time,  manner  and  course  of  the  examinations 
as  to  protect  the  bankrupt  from  annoyance  aud  oppression,  though  the  fact  that 
one  creditor  has  examined  the  bankrupt  is  no  reason  for  withholding  the  privilege 
from  another  creditor. — In  *■ t Adams,  2 B.  R.  92. 

2.  Where  answer  to  a question  would  criminate  himself  bankrupt  may  decline 
to  answer. — In  re  Koch,  1 B.  R.  153. 

A question  arising  in  the  progress  of  a case  in  bankruptcy  will  be  heard  by 
petition  and  not  by  an  appeal,  in  the  Circuit  Court,  aud  such  petitions  will  be  heard 
and  acted  upon  in  chambers  or  elsewhere. — In  re  Reed,  2 B-  R.  2. 

A bankrupt  must  answer  questions  in  relation  to  property  iu  which  it  is  shown 
that  he  wight  possibly  have  an  interest —in  re  Bonesteel,  2 B.  H.  106. 

Where  a bankrupt  testifies  that  he  is  not  the  owner  of  certain  property,  ques- 
tions relating  to  the  identity  of  the  owner,  duration,  extent  and  character  of  the 
ownership  of  that  property  are  irrelevant ; likewise  ail  questions  which  on  their 
face  relate  to  property  that  does  not  belong  to  the  bankrupt  are  irrelevant — In  re 
Van  Tuyl,  1 B.  R.  193. 

Bankrupt  may  be  compelled  in  certain  cases  to  answer  questions  relative  to 
his  wife's  property. — In  re  Craig,  4 B.  R.  50. 

A bankrupt  will  not  be  compelled  to  answer  a question  as  to  whether  ho  ban 
lost  any  of  the  property  belonging  to  his  estate  by  gaming,  since  the  commence- 
ment of  bankruptcy  proceedings. — In  re  Patterson,  B.  R.  Sup.  xxxiiL 

Where  a bankrupt  refused  to  answer  certain  qustions,  on  the  ground  that  they 


Digitized  by  Google 


THE  BANKRUPT  LAW. 


261 


assistance  of  an  attorney,  who  may  make  and  note  objec- 
tions. (as  the  bankrupt  can  himself  do),  but  the  bankrupt 
must  answer  all  proper  questions  propounded  to  him,  and 
when  an  objection  is  raised  to  any  particular  question, 
after  the  same  has  been  duly  noted,  the  bankrupt  must 
answer  the  same  as  if  he  or  his  counsel  had  not  raised 
any  question  or  objection  thereto.’  If  an  off-set  is  claimed 
by  a debtor  who  has  denied  the  acts  as  charged  in  a credi- 
tor’s petition,  or  any  other  question  is  raised  or  objection 
taken,  a note  of  the  objection  should  be  made,  but  the  trial 
or  examination  should  proceed.  Witnesses  may  be  ex- 
amined before  a Register,  and  they  are  bound  to  answer 
the  same  as  if  the  examination  was  being  conducted  in 
open  court.4  Because  a bankrupt  is  undergoing  an  ex- 


would  criminate  or  degrade  him,  the  court  decided  that  the  assignee  was  entitled 
to  the  information,  and  that  the  bankrupt  should  answer  the  questions. — bx  re 
Richards,  4 B.  R.  24. 

3.  Register  may  decide  as  to  when  bankrupt  is  to  be  allowed  to  consult  hia 
counsel  before  answering  a question  put  to  him  by  said  Repister  on  his  examina- 
tion-— In  re  Lord,  3 B.  R.  58 ; in  re  Tanner,  IB.  R.  59  ; a.  c.  3 Pitts.  L.  J.  244  ; 
in  re  J udson,  1 B.  R.  82. 

4.  A witness  is  not  bound  to  answer  a question  that  does  not  relate  to  any 
matter  of  fact  in  issue,  or  to  any  matter  contained  in  his  direct  testimony,  especially 
if  a truthful  answer  to  it  would  tend  to  degrade  him. — In  re  Lewis,  3 B.  R.  153. 

A Register  may  issue  an  order  for  wife  of  bankrupt  to  attend  and  be  examined 
as  a witness. — In  re  Van  Tuyl,  2 B.  R.  177. 

A bankrupt's  wife  may  be  examined  both  before  and  after  her  husband  has  ap- 
plied for  a discharge.—  In  re  Seckindorf,  1 B.  It-  185. 

Bankrupt’s  wife  is  not  bonnd  to  appear  for  examination,  unless  she  is  paid 
the  usual  and  proper  witness  fees. — In  re  Van  Tuyl,  2 B.  R.  24. 

The  wife  of  the  bankrupt  may  be  examined  where  she  is,  on  reasonable 
grounds,  suspected  of  having  or  of  having  had  property  in  her  possession  which 
should  have  been  surrendered  to  the  creditors,  or  to  have  participated  actively  in 
any  fraud  upon  the  estate.  Where  a bankrupt’s  wife  offers  for  proof  her  debt 
agaiust  her  nusband’s  estate,  she  can  be  fully  examined  in  regard  to  it  like  any 
other  person  under  the  circumstances.—  In  re  Gilbert,  3 B.  li.  37. 

It  is  not  necessary  to  (rive  notice  to  the  bankrupts  of  the  time  and  place  of 
examination  of  a wituess,  where  it  is  an  independent  proceeding,  and  can  oe  pro- 
ceeded with  without  reference  to  the  examination  on  the  part  of  the  creditors.— in 
re  Levy  & Levy.  B.  R.  Sup.  xxiv. 

Under  section  26  of  the  United  States  Bankrupt  Act  of  1867,  a bankrupt’s 
wife  may  be  summoned  and  compelled  to  attend  and  be  examined  as  any  other 
witness,  and  may  be  punished  lor  contempt  if  she  refuses  to  answer. — In  re  Wool- 
ford,  3B.R.  113. 

Where  a bankrupt’s  wife  fails  to  appear  before  the  Register  for  her  examination, 
when  she  has  been  regularly  subpaaned,  the  proper  proceeding  is  to  issue  an  order 
to  show  cause  why  an  attachment  should  not  issue  against  her. — in  re  Beilis 
Milligan,  3 B.  B.  65. 
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animation  by  the  Register,  either  of  his  own  motion  or 
at  the  request  of  the  assignee,  which  examination  is  being 
adjourned  from  day  to  day  or  from  time  to  time,  the 
Register  has  no  right  to  refuse  an  order  for  examination 
to  a creditor  who  has  proved  his  claim  and  made  proper 
application  therefor.5  Some  Registers  require  that  all 
applications  of  creditors  for  the  examination  of  a bank- 
rupt should  be  accompanied  by  or  based  on  an  affidavit:  this 


A witness  mnst  answer  all  proper  questions  on  matters  relating  to  his  trade 
and  dealings  with  the  bankrupt  prior  to  the  commencement  of  the  proceedings  in 
bankruptcy,  and  if  to  answer  properly  and  fully  any  such  question  it  is  necessary 
that  he  should  produce  a memorandum  of  a transaction  between  himself  and  the 
bankrupt  as  contained  in  any  book  belonging  to  the  witness,  the  same  mnst  be 
produced. — In  re  Earle,  3 15.  It.  81. 

An  attorney  may  be  examined  in  reference  to  his  knowledge  of  a conveyance 
made  by  his  client,  a bankrupt,  as  it  is  not  in  the  nature  of  a confidential  comma- 
ni  cat  ion  which  the  attorney  is  privileged  from  answering  — In  re  Beilis  A Milligan, 
3 B.  It.  49. 

A witness  summoned  by  the  creditor  cannot  have  attending  counsel  at  his 
examination.  Objection  to  the  examination  of  a witness  on  the  ground  that  he 
had  been  enjoined  at  the  suit  of  the  assignee  in  respect  of  the  bank  rapt’s  property, 
and  thereby  made  a party  tathe  proceedings,  overruled.—  in  Ye  Feinberg  e/.a/.,  2 
B.  B 137. 

A witness  cannot  rightfully  object  to  being  sworn,  or  refuse  to  be  examined 
upon  any  matters  within  the  subjects  mentioned  in  section  26  of  the  United  States 
Bankrupt  Act  of  1867.  — In  re  Blake,  2 B.  B 2. 

Ay  attorney,  upon  on  examination  as  a witness  before  a Register,  will  be  re- 
qtlifed  to  disclose  his  owu  acts  where  he  acts  not  in  the  capacity  of  counsel,  but  as 
an  ordinary  agent ; as  for  example,  in  the  buying  or  selling  of  land  or  stocks,  and 
in  such  a case  he  is  bound  to  disclose  his  disposition  of  the  proceeds.  — In  re 
O Donohoe,  3 B.  K.  59. 

A witness  is  not  a “party,”  and  is  not  entitled  to  have  a question,  arising  in 
the  coarse  of  his  examination  certified  to  the  judge  for  his  opinion.  A witness  is 
not  entitled  to  counsel  unless  where  he  is  made  a party  to  a new  collateral  pro- 
ceeding by  being  cited  to  answer  for  an  alleged  contempt. — In  re  Freidenberg,  1 B. 
B.  34. 

Where  a witness  who  purchased  claims  against  a bankrupt’s  estate,  refused, 
by  the  advice  of  his  counsel,  to  answer  questions  (or  evaded  a direct  answer  there- 
to) relative  to  the  money  or  consideration  used  in  the  purchase  thereof,  from  whom 
and  how  he  obtained  the  same,  otherwise  than  from  the  bankrupts,  the  witness  tes- 
tifying that  he  hod  not  obtained  the  same  from  the  bankrupts  or  either  of  them, 
the  court  held  that  ho  must  answer  the  questions,  which  decision  w*»s  certified  to 
the  Begister  who  took  the  testimony  and  certified  it  up  to  the  court,  that  a 
motion  to  punish  the  witness  for  contempt  might  be  made  thereon. — In  re  La- 
throp,  4 B.  It.  93. 

5.  An  order  for  the  examination  of  a bankrupt  was  obtained  after  he  had  ap- 
plied for  his  discharge,  although  the  application  for  the  order  of  examination  was 
verbal  and  without  any  oath  accompanying  it  The  court  decidedthat  if  the  Regi<- 
ter,  in  the  exercise  of  his  discretion,  thought  proper  to  graut  the  order  without  re- 
quiring a petition  or  affidavit  dnly  verified,  showing  good  cause  for  granting  the 
same,  and  where  nothing  appears  to  show  that  that  discretion  was  improperly  ex- 
ercised, the  order  must  stand.  The  time  to  examine  the  bankrupt  does  not  expire 
with  the  making  of  his  application  for  discharge.  —In  re  Solis,  4 B.  B.  18. 
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is  not  the  true  intent  of  the  law,  but  rather  that  the 
bankrupt  shall  be  answerable  at  all  times  to  the  court  and 
to  his  creditors,  and  obliged  to  impart  all  information  in 
his  power  relative  to  his  estate,  his  acts  prior  to  his  adjudi- 
cation, or  the  acts  of  his  creditors  ; and  in  fact  it  is  made 
his  duty  to  inform  the  court  or  his  assignee  of  all  matters 
concerning  his  estate,  whereby  any  creditor  shall  receive 
an  undue  preference.' 

But  where  the  bankrupt,  either  of  his  own  motion  or 
at  the  suggestion  of  his  counsel,  declines  to  make  answer 
to  any  particular  question,  the  Register  may  direct,  but 
cannot  compel  him  to  do  so.  The  Register,  it  has  been 
frequently  held,  has  not  the  authority  to  decide  questions 
as  to  the  admissibility  of  evidence  on  examinations,  but 
he  must  take  the  testimony  subject  to  the  objections,  and 
report  it  to  the  court  according  to  the  provisions  of  General 
Order  No.  10. 

The  learned  judge  of  the  northern  district  of  New 
York  has  decided  this  question,  in  re  Jacob  A.  Koch,  a 
bankrupt,*  in  the  following  unequivocal  manner: 

“ I do  not  understand  that  the  Register  can  make  any 
binding  decision,  or  compel  witness  to  answer  if  the  wit- 
ness refuses.”  This  witness  being  none  other  than  the 
bankrupt  himself  who  was  undergoing  an  examination  at 
the  instance  of  his  creditors'.7 

6.  An  application  for  an  order  to  examine  a bankrupt's  wife,  not  made  in  good 
faith,  or  for  the  purpose  of  delaying  the  bankrupt  in  ootaining  his  discharge,  will 
be  refused.— -In  re  Selig,  B.  R.  Sap.  xL 

7.  The  Register  has  no  power  to  decide  a question  arising  on  the  examination  of 
a bankrupt  A question  put  and  answered  raises  no  question  or  issue  of  law  that 
can  be  adjourned  into  court.  The  court  may,  however,  make  an  order  for  costs  as 
may  be  deemed  proper  against  any  party  declining  to  answer  proper  questions. — in 
rt  Levy,  B.  R.  Sup.  xxx. 

Iu  the  examination  of  a witness  the  Register  has  no  power  to  decide  on  the 
materiality  or  relevancy  of  questions. — In  re  Bond,  3 B.  R.  2. 

If  creditor  tenders  proof  of  claim,  although  it  be  refused,  ho  may  apply  for  an 
examination  of  bankrupt  which  should  be  ordered. — In  re  Ray,  2 B.  R.  Sup.  xlir, 

*1  B.  R.  153. 
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CHAPTER  V. 

DISCHARGE  BARRED  BY  FRAUDULENT  PREFERENCES. 

As  section  29  of  the  Bankrupt  Act  provides  that  no 
discharge  shall  be  granted  where,  after  the  passage  of  that 
act  the  bankrupt  has,  in  contemplation  of  becoming  a bank- 
rupt, made  any  pledge,  payment,  transfer,  assignment  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of  pre- 
ferring any  creditor  or  person  having  a claim  against  him, 
or  who  is  or  may  be  under  liability  for  him,  or  for  the 
purpose  of  preventing  his  property  from  coming  into  the 
hands  of  the  assignee,  or  of  being  distributed  under  the  pro- 
visions of  that  act  in  satisfaction  of  his  debts,  it  is  neces- 
sary to  ascertain,  with  precision,  what  should  be  deemed 
a preference  sufficient  to  prevent  a discharge.1 

1.  Under  the  Bankrupt  Act  of  1841,  the  general  rule  was  that  a transfer  was  not 
roid  as  fraudulent  preference  where  it  was  not  voluntary,  but  was  procured  by 
the  pressure  of  the  creditor,  or  by  measures  taken  by  him  for  the  enforcement  of 
hia  debt  (3  Hilliard  on  Bankruptcy,  342.  Smith’s  Merc.  L , 481,  2.) 

Every  conveyance  or  transfer  of  property,  or  charge  thereon  made,  every  pay- 
ment made,  every  obligation  incurred  and  every  judicial  proceeding  taken  or  suf- 
fered by  any  person  unable  to  pay  his  debts  as  they  become  due  from  his  own 
monies  in  favor  of  any  creditor,  or  any  person  in  tru*t  for  any  creditor,  with  a 
view  of  giving  suoh  creditor  a preference  over  the  other  creditors,  shall,  if  the  per- 
son making,  taking,  paying  or  suffering  the  same,  become  bankrupt  within  three 
months  after  the  date  of  making,  taking,  payiDg  or  suffering  the  same,  be  deemed 
fraudulent  and  void  as  against  the  trustee  (corresponding  to  an  assignee  in  the 
United  States),  of  the  bankrupt  under  this  act ; but  this  section  shall  not  affect 
the  tights  of  a purchaser,  payee,  or  incumbrancer  in  good  faith  and  for  valuable 
consideration. — English  Bankrupt  Act,  1809,  sec.  9*2. 

Where  an  insolvent  firm  made  a conveyance  of  nearly  all  their  joint  personal 
property  to  creditors  who  had  reasonable  cause  to  believe  the  firm  to  be  insolvent, 
it  was  held  that  the  adjudication  of  one  of  the  firm,  a baukrupt  on  his  own  petition, 
within  four  months  after  the  making  of  said  conveyauoe,  did  not  render  the  same 
invalid  as  being  a preference  in  fraud  of  the  act.— Forsaith  ▼.  Merrill  el.  al.t  3 B. 
R.  11. 

Payment  of  a note  by  an  insolvent  firm  constitutes  a fraudulent  preference 
to  endorser  of  said  note,  who  would  be  obliged  to  pay  it  a maturity  on  failure  of 
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To  obtain  a proper  interpretation  of  this  section  it  will 
be  necessary  to  consider  other  sections  of  this  act.  By 

firm  so  to  do,  and  all  he  can  claim  is  a right  to  prove  his  debt  against  the  bank- 
rupt firm  and  share  equally  with  the  other  creditors  in  whatever  dividend  is  declar- 
ed. It  is  not  a frand  under  the  act  for  the  holder  to  receive  payment  in  full  from 
the  iudorser  on  failure  of  the  bankrupt  maker,  for  as  he  cannot  accept  payment 
from  the  maker  if  he  knows  him  to  be  bankrupt,  his  acceptance  of  payment  from 
the  indorser  who  is  secondarily  liable,  is  only  the  fruition  of  his  care  in  obtaining 
the  endorsement  security.  —In  re  Ahl,  3 B.  R.  29. 

Although  insolvency  exists,  yet  if  the  debtor  honestly  believes  he  shall  be  able 
to  go  on  in  business,  and  with  such  belief  pays  a just  debt  without  a design  to  give 
a preference,  such  payment  is  not  fraudulent,  although  bankruptcy  should  subse- 
quently ensue,  —/a  re  Gregg,  4 B.  R.  150. 

A failing  debtor  who  gives  a preference  to  a part  of  his  creditors  by  transferring 
to  them  his  whole  jfroporty,  commits  an  act  of  bankruptcy.—  In  re  Drummond,  1 
B.  R.  10. 

A creditor  who  takes  a confession  of  judgment  and  a chattel  mortgage  on  deb- 
tor’s stock  of  goods,  receives  a fraudulent  preference,  and  cannot  prove  his  debt  in 
bankruptcy.— In  re  Colman,  2 B.  R.  172. 

An  insolvent  debtor  paid  a freight  debt  in  full  by  procuring  an  order  from  the 
railroad  and  furnishing  them  lumber.  The  court  held  that  the  payment  was  a 
preference  of  that  creditor  and  an  act  of  bankruptcy. — Farrin  v.  C raicford,  et  at., 
2 R R.  1»1. 

Payment  to  a bankrupt’s  attorney  is  not  a preference,  and  will  not  prevent  the 
discharge  of  the  bankrupt — In  re  Sidle,  1 B.  R.  77. 

A fraudulent  preference  is  a good  ground  for  refusing  a bankrupt  his  discharge. 
— In  re  Foster,  2 B.  R.  81. 

A discharge  will  be  refused  where  a bankrupt  has,  by  an  assignment  to  a 
private  assignee,  placed  all  his  property,  where  it  can  be  administered  only  by  the 
tribunals  of  the  State. — in  re  Brondhead,  2 B.  R.  93. 

Bankrupt  will  be  reiused  a discharge  if  he  has  been  guilty  of  fraudulently  pre- 
ferring certain  creditors  over  others  in  violation  of  the  provisions  of  the  United 
States  Bankrupt  Act  of  1867.  — In  re  Gay,  2 R R.  114. 

Where  the  endorser  of  a note  purchases  goods  of  the  maker  with  the  express 
understanding  that  the  money  given  for  the  goods  is  to  be  applied  to  lifting  the 
note,  the  court  held  that  the  circumstances  of  the  transaction  showed  that  the 
endorser  had  reasonable  cause  to  believe  that  the  maker  was  insolvent,  and  that 
the  application  of  the  money  to  the  payment  of  the  note  constituted  a fraudulent 
preference.  — In  re  Arnold,  2 R R.  61. 

Where  the  bankrupt  having  ordered  a piano  for  a customer  previous  to  com- 
mencing negotiations  for  the  extension  of  his  business  paper,  and  prior  to  bank- 
ruptcy, returned  the  piano  pending  the  negotiations  for  extension  to  the  parties  from 
whom  he  ordered  it,  because  the  customer  for  whom  it  was  ordered  refused  to  re- 
ceive it.  The  court  held  that  such  a delivery  of  proyerty,  although  made  during 
negotiations  for  extension,  was  not  a preference  of  creditors  or  an  act  of  bank- 
ruptcy.— Jioan  v.  Campion,  el  a/.,  2D.  R.  182. 

A fraudulent  preference  must  be  one  made  with  a view  to  give  a preference. 
Payment  of  attorney’s  fee  is  not  such  a preference  as  the  law  contemplates.—  In  re 
Sidle,  2 B.  R.  77. 

Where  a debtor  gave  a note  with  warrant  of  attorney  to  confess  judgment, 
before  his  insolvency,  he  is  not  guilty  of  giving  a fraudulent  preference  if  the 
creditor  subsequently  enters  up  a judgment  and  levies  upon  the  bankrupt's  pro- 
perty.— Armstrong , et.  al.,  v.  Rickey,  2 B.  R.  150. 

If  a debtor  honestly  believes  he  shall  be  able  to  go  on  in  his  business,  and 
with  such  belie!  pays  a just  debt,  such  payment  is  not  fraudulent,  though  bank- 
ruptcy should  afterwards  ensue. — Morgan,  Root  & Co.,  v.  Mastick,  2 B.  R.  163. 

Giving  notes  payable  oue  day  after  date  with  a warrant  to  confess  judgment, 
affords  the  strongest  grounds  for  the  presumption  that  the  intention  was  to  give  a 
preference  in  fraud  of  the  United  States  Bankrupt  Law  of  1867.— In  re  Haughey, 
et.  al,  2 B.  R 129. 
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referring  to  section  thirty-five,  we  find  that  “if  any  person 
being  insolvent  or  in  contemplation  of  insolvency,  within 
four  months  before  the  filing  of  the  petition  by  or  against 
him,  with  a view  to  give  a preference  to  any  creditor  or 
person  having  a claim  against  him,  or  who  is  under  any 
liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  sequestered  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer  or  conveyance 
of  any  part  of  his  property,  either  directly  or  indirectly, 
absolutely  or  conditionally,  the  person  receiving  such  pay- 
ment, pledge,  assignment,  transfer  or  conveyance,  or  to 
be  benefited  thereby,  or  by  such  attachment,  leaving 
reasonable  cause  to  believe  such  person  is  insolvent,  and  that 
such  attachment,  payment,  pledge,  assignment  or  convey- 
ance is  made  in,  fraud  of  the  provisions  of  this  act.  the 
same  shall  be  void,*  and  the  assignee  may  recover  the 
property  or  the  value  of  it  from  the  person  so  receiving 
it  or  so  to  be  benefited.*  And  if  any  person  being  insol- 

2.  Under  the  former  English  bankmpt  law  no  person  was  liable  to  become 
bankrupt  by  reason  of  an  act  of  bankruptcy  committed  more  than  tirdve  months 
prior  to  the  issuing  of  any  fiat  or  the  filing  of  any  petition.  Six  months  is  now  the 
limit.— Williams  & Williams’  New  Bankmpt  Law,  (Engl. 

The  fraud  cannot  exist  if  the  preference  was  not  obtained  in  contemplation  of 
bankruptcy,  and  within  the  specified  time  (six  months),  the  preference  in  such  case 
becomes  merely  the  payment  of  a just  debt — Forsaith  v.  Merrill,  et.  «!.,  3 11.  R.  11. 

Fraudulent  conveyances,  although  made  more  than  six  months  prior  to  filing 
of  petition  in  bankruptcy,  and  even  prior  to  the  pjissage  of  the  bankrupt  act,  if 
rhade  with  fraudulent  intont  and  without  valuable  consideration,  are  void  as  against 
the  bankrupt's  assignee*  notwithstanding  the  bankrupt  may  have  been  barred  from 
a recovery  of  such  property,  because  the  conveyance  was  valid  between  the  parties 
to  it — Brculshaw  v.  Klein.  1 B.  It.  146. 

A discharge  will  be  refused  if  creditors  opposing  shall  show  that  the  bankrupt 
has  made  anv  fraudulent  preference  within  tour  mouths  before  bankruptcy. — Jn  re 
Doyle,  3 B.  R.  158. 

Where  the  note  and  warrant  of  attorney  on  which  a judgmeut  wiy;  founded, 
were  given  within  four  months  before  proceedings  in  bankruptcy,  being  the  agreed 
security  for  a loau  made  at  the  time,  and  it  conclusively  appeared  that  the  creditor 
had  no  reasonable  cause  to  believe  the  debtor  to  be  insolveut,  though  he  knew  him 
to  be  so  at  the  time  of  entering  the  judgment  The  court  held  that  the  judgment 
was  valid.  — Vault  v.  Jsithrop,  4 B.  R.  146. 

A payment  made  by  a debtor  who  is  in  insolvent  circumstances  more  than  four 
months  before  the  filing  of  the  petition  in  bankruptcy  by  or  against  him,  although 
made  to  the  creditor  by  way  of  preference,  will  be  sustained  as  against  the  assignee 
under  the  provisions  of  the  first  clause  of  sec.  35  of  the  United  States  Baukrupt  Act 
of  1867.  — Bean  v.  Brookmirt  et  ai,  4 B.  R.  57. 

A payment  bv  a debtor  who  iB  in  insolvent  circumstances  less  than  six  and  more 
than  four  months  before  the  filing  of  the  petition  by  or  against  him,  although  made  to 
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vent,  or  in  contemplation  of  insolvency  or  bankruptcy, 
within  six  months  before  the  filing  of  the  petition  by  or 
against  him,  makes  any  payment,  sale,  assignment,  trans- 
fer, conveyance  or  other  disposition  of  any  part  of  his 
property  to  any  person  who  then  has  reasonable  cause  to 
believe  him  to  be  insolvent  or  to  be  acting  in  contempla- 
tion of  insolvency,  and  that  such  payment,  sale,  assign- 
ment, transfer  or  other  conveyance  is  made  with  a view 
to  prevent  his  property  from  coming  to  his  assignee  in 
bankruptcy,  or  to  prevent  the  same  from  being  distribu- 
ted under  this  act,  or  to  defeat  the  object  of,  or  in  any 
way  impair,  hinder,  impede  or  delay  the  operation  and 
effect  of,  or  to  evade  any  of'  the  provisions  of  this  act, 
the  sale,  assignment,  transfer  or  conveyance  shall  be 
void,  and  the  assignee  may  recover  the  property  or  the 
value  thereof  as  assets  of  the  bankrupt.”8 

It  was,  therefore,  clearly  the  intention  of  Congress  to 
limit  the  preference  to  those  payments,  conveyances,  &c., 
only,  which  were  made  and  executed  within  the  period  of 
four  and  six  months  respectively,  and  not  to  denounce 
any  of  the  acts  therein  enumerated  as  preferences,  if  six 
months  had  expired  between  their  commission  and  the 
filing  of  the  petition  by  or  against  the  bankrupt.*  In  the 

the  creditor  by  way  of  preference,  will  be  sustained  against  the  assignee  under  the 
provision  of  the  first  clause  of  the  35th  section,  of  the  United  States  Bankrupt  Act 
of  18ti7.  Hence;  where  this  state  of  facts  exists  in  an  nction  brought  by  the  assig- 
nee in  bankruptcy  to  recover  money  thus  paid,  judgment  must  be  rendered  for  the 
defendant — Maurer,  et.  o'.,  v.  Fratdz,  4 B.  11.  142. 

3.  A bankrupt  sold  real  estate  to  a party  to  whom  he  owed  a debt  nearly  six 
months  before  the  filing  of  his  petition  in  bankruptcy.  The  court  decided  that 
payment  of  the  amount  of  the  purchase  money  less  the  debt,  to  the  bankrupt  just 
before  filing  his  petition,  could  not  in  any  way  be  construed  as  a fraudulent  prefer- 
ence, as  the  payment  was  really  made  at  the  time  of  the  purchase  of  the  real  estate, 
when  debtor  supposed  himself  solvent.  —In  re  Rosenfeid,  2 B.  It.  49. 

4.  Although  a debtor  previous  to  committing  an  act  of  bankruptcy  may  be  sued, 
and  on  recovery  of  judgment,  execution,  levy  and  sale  may  follow,  and  although 
mere  insolvency  is  not  sufficient  grounds  on  which  to  make  a decree  of  involuntary 
bankruptcy,  yet  if  the  debtor  suffers  a preference  of  creditors  by  means  of  such 
judgment  or  otherwise,  that  of  itself  will  be  an  act  of  bankruptcy.  And  such  ad- 
vautage  obtained  by  creditors  having  reasonable  cause  to  believe  their  debtor 
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case  of  Locke,*  Justice  Lowell  of  the  district  of  Massachu- 
setts, has  delivered  a learned  and  able  opinion,  touching 
this  important  part  of  the  act,  and  from  which  the  follow- 
ing . extract  is  made  : “ But  section  twenty-nine  is  in- 

tended for  the  benefit  of  honest  and  careful  traders.  It 
sternly  prohibits  both  fraud  and  negligence.  Not  keeping 
proper  books  of  account,  wasting  money  by  gaming,  not 
keeping  the  estate  for  the  assignee  after  the  petition  has 
been  filed,  and  may  other  acts  of  omission  and  commission 
are  grounds  for  withholding  the  certificate.  In  dealing 
with  preferences  its  language  is  peculiar.  It  first  enacts 
that  the  discharge  shall  be  refused  if  the  debtor  has  given 
any  fraudulent  preference  contrary  to  the  provisions  of 
the  act ; it  then,  in  the  same  sentence,  defines  a preference 
thus : * or  if  he  has,  in  contemplation  of  becoming  a 
bankrupt,  made  any  pledge,  payments,  etc.,  for  the  pur- 
pose of  preferring  any  creditor,  etc.;’  and,  finally,  if  he 
has  been  guilty  of  any  fraud  whatever,  contrary  to  the 
true  intent  of  this  act.  Considering  the  intent  of  this  sec- 
tion, and  the  full  description  which  it  contains  of  the 
various  acts  which  may  be  relied  on  in  bar  of  the  certifi- 
cate, including  one  definition  of  a preference,  I am  not 
prepared  to  say  that  its  general  words  can  intend  to  refer 
to  the  numerous  technical  frauds  which  are  made  acts  of 
bankruptcy  by  the  thirty-ninth  section.  The  more  natural 
reference  of  both  these  phrases,  ‘ any  fraudulent  prefer- 
ence ’ and  1 any  fraud  ’ contrary  to  the  statute,  is  to 
section  thirty-five,  which  is  entitled  ‘ preferences  and 
fraudulent  conveyances  declared  void,  and  which  proceeds 
to  treat  very  fully  of  that  subject  matter,  and  not  to  sec- 
tion thirty-nine,  which  touches  acts  of  bankruptcy  of  which 

insolvent,  must  yield  to  the  right  of  the  assignee,  provided  other  creditors  file  their 
petition  within  six  months.— SmitA,  ct.  al,  v.  Buchanan,  4 B.  It.  133. 

* 2 B.  R.  123. 
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a creditor  may  avail  himself  if  he  move  within  a certain 
time.  If  this  be  otherwise,  au  act  which  would  be  a 
preference  under  section  thirty-nine,  and  so  an  act  of 
bankruptcy,  would  bar  the  discharge  if  it  were  made  at 
any  time  since  the  passage  of  the  act,  and  when  the  debtor 
was  actually  insolvent,  though  much  more  than  six  months 
before  the  bankruptcy.  Upon  the  whole,  the  fair  and 
reasonable  construction  of  section  twenty-nine  is  that  it 
refuses  a discharge  on  the  ground  of  preference  only 
when  the  act  is  brought  within  the  definition  of  section 
thirty-five  or  of  section  twenty-nine  itself.  Under  the 
latter,  it  must  be  proved  that  bankruptcy  was  in  con- 
templation, and  under  the  former,  that  the  creditor  was 
a party  to  the  fraud.  I do  not  mean  to  be  understood 
that  a fraud  in  fact  under  the  well  understood  definition 
of  fraud  in  courts  of  law  or  equity,  might  not  be  shown, 
although  nowhere  specifically  described  in  the  bankrupt 
law.” 


a A creditor  who  does  net  appear  on  the  return  day  of  the  order  to  show  cause 
why  a discharge  should  not  be  granted,  has  no  standing  in  court,  and  cannot  sub- 
sequently file  specifications  against  the  bankrupt’s  discharge.  It  is  not  necessary 
to  state  in  specifications  that  the  persons  named,  to  whom  fraudulent  payments  are 
stated  to  have  been  made,  were  creditors  of  the  bankrupt  The  strictness  of  com- 
mon law  pleading  is  not  required  in  creditors'  specifications,  but  the  bankrupt  is 
entitled  to  such  particularity  of  statement  os  will  give  him  reasonable  notice  of 
what  is  expected  to  be  proven  against  him. — In  re  Smith  A Bickford,  5 B.  R 20. 

The  preference  on  a judgment  note  is  not  obtained  when  the  warrant  of  attor- 
ney is  given,  but  when  the  judgment  upon  it  is  entered.  — Oolson  el  al  v.  Neihoff  et 
aL,  5 B.  R 56. 

A secured  creditor  who  has  not  proved  his  debt  has  not  such  an  interest  as  will 
entitle  him  to  appear  and  resist  the  debtor’s  discharge. — In  reBoutelle,  2 B.  R 51. 

Creditors  objecting  to  a bankrupt's  discharge  must  prove  their  allegations. — 
In  re  Noonan  A Connolly,  3 B.  R G3. 

Specifications,  in  opposition  to  a bankrupt's  discharge  may,  in  cases  of  alleged 
fraud,  be  sustained  by  the  testimony  ot  the  bankrupt  and  his  brother. — In  re 
Goodridge,  2 B.  R 10&. 

A bankrupt  who  conveys  his  property  to  his  wife  after  his  insolvency  becomes 
known  to  him,  commits  such  a fraud  upon  the  U.  S.  Bankrupt  Act  of  1867,  as  will 
preclude  his  discharge. — In  re  Adams,  3 B.  R 139. 
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CHAPTER  VI. 

LANDLORD  AND  TENANT. 

Where  a tenant  becomes  bankrupt  and  is  liable  for 
rent  “ falling  due  at  fixed  or  stated  periods,1  the  creditor 
may  prove  for  a proportionate  part  thereof  up  to  the  time 
of  the  bankruptcy,  as  if  the  same  grew  due  from  day  to 
day,  and  not  at  such  fixed  and  stated  periods.”  He  will 
therefore  make  proof  of  all  rent  due  up  to  the  day  of  the 
adjudication  of  the  bankrupt,  and  when  the  dividends  are 
made  he  will  receive  the  same  notice  and  be  entitled  to 
the  same  pro  rata  dividend  as  other  creditors  who  have 
proved  their  claims.  The  estate  of  the  bankrupt  is  liable 
to  the  landlord  for  full  payment  of  rent  for  all  the  time 
that  his  premises  are  occupied  by,  or  used  in  storing  the 
goods  of  the  bankrupt  subsequent  to  the  adjudication, 
and  the  assignee  will  be  justified  in  making  payment  to 
the  landlord  therefor,  unless  he  has  been  guilty  of  un- 
reasonable delay  in  removing  or  disposing  of  the  stock. 

Where  the  assignee  shall  deem  it  for  the  best  interest  of 
the  creditors  to  dispose  of  the  goods  on  the  premises 
previously  occupied  by  the  bankrupt,  the  court  will  order 
him  to  pay  the  owner  of  the  premises  rent  therefor,  at 
the  rate  formerly  paid  by  the  bankrupt,  unless  the  same 
shall  have  been  excessive* 

1.  See  section  19  United  States  Bankrupt  Aot, 

2.  In  cases  in  which  assignees  in  good  faith  keep  the  stock  in  trade  of  a bankrupt 
in  his  former  place  of  business  for  the  purpose  of  either  economical  Btorage  or 
advantageous  disposal,  if  there  is  no  improper  dolay,  the  lien  for  the  use  of  the 
landlord’s  premises  may  often  be  fairly  valued  by  the  standard  of  the  former  rent, 
and  an  amount  will  be  allowed  equal  to  the  accruing  rent.  If,  however,  the  land- 
lord distrains  for  rent,  the  costs  of  such  distress  will  not  be  allowed  out  of  the  bank- 
rupt’s estate. — In  re  Appold,  1 B.  R.  178. 
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Where  the  marshal  has  allowed  the  goods  to  remain 
in  the  store  in  which  they  were  formerly  offered  for  sale, 
until  such  time  as  he  turned  them  over  to  the  assignee, 
4he  claim  of  the  landlord  for  remuneration  for  his  premises 
will  not  be  divided  between  the  accounts  of  the  marshal 
and  the  assignee,  but  will  be  paid  by  the  assignee  the 
same  as  if  the  goods  had  been  stored  in  a warehouse,  and 
the  assignee  took  them  subject  to  the  claims  of  the  ware- 
houseman thereon  for  storage.  In  fact,  the  bankrupt 
law  does  not  intend  that  a landlord  whose  premises  have 
been  occupied  by  a person  who  becomes  a bankrupt, 
besides  losing  a tenant  for  a definite  term  and  having  his  • 
premises  thrown  on  his  hands  in  a vacant  condition,  shall 
also  be  compelled  to  give  the  use  of  them  to  the  tenant’s 
creditors  without  suitable  remuneration.’ 


3.  Where  a landlord  has  a lien  for  rent  under  the  State  laws,  it  will  be  upheld 
in  a bankruptcy  court,  and  the  assignee  must  take  title  subject  thereto.  A landlord 
will  be  entitled  to  prove  his  claim  in  bankruptcy  for  the  unexpired  term  of  a lease 
beyond  one  year,  even  though  he  has  been  preferred  under  a State  law  for  his  rent, 
up  to  the  end  of  the  year. — In  re  Wynne,  4 B.  R 5. 

A debtor  promised  in  writing  to  deliver  0400  lbs.  of  cotton  to  pay  for  rent,  and 
for  mules,  fodder  and  corn  bought  from  landlord.  Debtor  assigned  cotton  and 
farm  stock  to  his  brother  to  pay  just  debts  with  his  own  and  his  brother’s,  knowledge 
of  his  insolvency.  The  court  decided  that  under  the  State  law  the  landlord  could 
not  distrain,  and  had  no  lien  in  cotton  raised  against  general  creditors. — In  re 
Brock.  2 B.  It.  190. 

Where  bankrupt’s  exempt  property  has  been  seized  and  sold  under  warrant  of 
distress  for  rent,  the  assignee  cannot  pay  any  money  to  the  bankrupt  except  what 
may  be  exempted  from  levy  and  sale  upon  execution  by  the  State  laws.  — in  re  Law- 
son,  2 B.  K.  19. 

Where  premises  formerly  occupied  by  the  bankrupt  are  used  for  the  keeping 
and  storing  of  his  goods  until  they  can  be  sold  by  the  assignee  under  the  proceed- 
ings in  bankruptcy,  the  landlord  inasmuch  entitled  to  be  paid  as  any  warehouse- 
man with  whom  the  assignee  or  messenger  had  stored  them.  Where  the  messenger 
had  charge  of  the  goods  up  to  the  time  of  the  appointment  of  the  assignee,  there  is 
no  nece  ssity  of  dividing  the  account,  charging  part  to  the  expenses  of  the  messenger 
and  part  to  those  of  the  nssiguee,  but  the  whole  rent  should  be  paid  by  the  assignee 
and  charged  as  part  of  his  expenses.  — in  re  Walton,  1 B.  R.  154. 

A landlord  has  a preferred  claim  for  rent  due  at  the  time  of  the  filing  of  the 
petition  to  have  his  leasees  declared  bankrupt,  as  he  has  a lien  which  can  be  en- 
forced by  distress.  After  the  filing  the  petition,  rent  is  to  be  paid  as  a part  of  the 
expenses  of  the  custody  of  the  bankrupts  estate,  and  comes  within  the  first-class 
classification  of  claims  entitled  to  priority  by  the  provisions  of  the  28th  section  of 
the  Bankrupt  Act — In  re  Rose,  Lyon  «fc  Co.,  3 B.  R.  63. 

Where  the  assignees  of  a bankrupt  occupy  the  premises  formerly  occupied  by 
him,  they  will  be  adjudged  to  pay  the  reut  to  the  landlord  from  the  date  of  the 
commencement  of  the  bankruptcy  proceedings  up  to  the  time  when  they  surren- 
dered possession  of  the  premises.  The  theory  of  the  law  being  that  the  assignees 
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Where  the  landlord  falls  to  make  proper  demand  foi 
his  premises,  after  he  is  aware  of  the  appointment  of  an 
assignee,  he  will  not  be  entitled  to  rent  for  the  period 
during  which  his  premises  shall  remain  unoccupied, 
although  the  assignee  may  hold  the  key  thereof,  and  be 
in  possession  of  the  same.4  It  is,  however,  advised  that 
when  a landlord  becomes  aware  of  the  bankruptcy  of  his 
tenant,  that  he  give  notice,  or  that  he  make  demand  for 
possession  to  the  Register,  if  he  has  received  a surren- 
der of  the  bankrupt’s  property,  or  to  the  marshal,  if  he 
has  taken  possession  of  the  same,  unless  an  assignee  has 
qualified,  in  that  case -to  the  assignee,  so  that  no  neglect 
may  be  chargeable  to  the  landlord,  for  otherwise  he  would 
have  no  greater  claim  against  the  bankrupt’s  estate  than 
any  other  creditor  for  accrued  indebtedness,  and  on  which 
he  would  be  compelled  to  accept  a pro  rata  dividend  with  the 
rest  of  the  bankrupt’s  creditors,  although,  when  the  premi- 
ses are  occcupied  for  the  benefit  of  the  estate,  the  same 
will  be  liable  for  rent  as  above  mentioned.4 

are  in  possession  of  the  bankrupt's  estatb  from  the  date  of  the  filing  of  the  petition, 
and  they  are  in  them  benefited  by  the  occupying  of  the  premises  from  that  date, 
and  should  pay  rent  therefor.  Hhould  the  quarter-day  have  passed  previous  to  ad- 
judication. though  after  the  filing  of  the  petition,  and  the  bankrupt’s  have  paid  the 
rent  in  order  to  prevent  an  ejectment,  such  payment  will  be  held  a proper  one. — In 
re  Laurie,  Blood  & Hammond,  4 B.  E.  7. 

4.  Bankrupt  held  his  store  on  a verbal  lease  which  expired  May  1,  1869,  for 
$1,600  per  aunurn  and  taxes.  He  surrendered  his  stock  of  goods  to  the  Register, 
and  delivered  to  him  the  key  of  the  store.  December  26,  1868.  The  Register 
turned’  the  property  over  to  the  assignee,  March  2,  I860,  and  on  the  25th  of 
March  the  goods  therein  were  sold  by  the  assignee’s  order.  The  landlord  executed 
another  lease  on  the  1st  of  February,  1869.  to  a stove  company  for  $2,000  per 
annum.  Toward  the  end  of  April,  applications  wore  made  to  the  assignee  for  the 
key,  which  he  immediately  delivered  up.  The  store  had  been  unoccupied  by  the 
assignee  after  April  1st,  1869,  and  he  was  ignorant  of  the  owner  aud  of  the  second 
lease.  The  landlord  claimed  rent  from  December  26,  1868  to  February  1.  1869,  at 
the  rate  of  $1,600,  and  the  stove  company  claimed  rent  at  the  rate  of  $2,000  per 
annum  from  February  1,  1869  to  May  1,  1869.  Under  the  circumstances  the  court 
decided  that  the  assignee  should  only  pay  rent  at  the  rate  of  $1,609  per  annum  to 
April  1,  1869.  — In  re  Merrifield.  3 B.  R.  25. 

Where  no  distress  warrant  has  been  issued  prior  to  the  filing  of  the  petition  in 
bankruptcy,  a landlord  lias  no  priority  or  preference  over  tho  general  creditors  for 
hiB  rent,  and  must  prove  this  debt  like  any  other  general  creditor  of  the  bankrupt 
— in  re  Joslyn,  el  al.,  3 B.  11.  118. 

6 An  assignee  in  bankruptcy  is  bound  to  respect  the  landlord’s  lien  for  rent — 
In  rt  Trim,  ex  parte  Marshall,  Par  cell  et  al.  v.  \V  ijner  el  al,  5 B.  R.  23. 
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CHAPTER  VII. 

ABSCONDING  DEBTORS. 

Where  a person  who  is  insolvent  departs  from  the 
State,  district  or  territory  in  which  he  or  she  has  resided,  or 
have  been  carrying  -on  business  under  circumstances  which 
are  sufficient  to  prove  an  intention  of  avoiding  the  pay- 
ment of  debts  provable  in  bankruptcy,  a petition1  setting 
forth  acts  in  fraud  of  the  bankrupt  law,  and  the  fact  of 
such  departure,  and  the  circumstances  surrounding  it 
may  be  filed  by  any  creditor  or  creditors  whose  aggre- 
gate debts  amount  to  $250,  in  the  (U.  S.  District)  Bank- 
ruptcy Court  of  such  State,  district  or  territory  in  which 
the  debtor  last  resided,1  and  an  order  will  be  made  for  the 
debtor  to  show  cause  why  he  should  not  be  declared  a bank- 
rupt.* Such  order  should  then  be  served  by  leaving  a 

1.  Where  the  petition  for  an  injunction  is  combined  with  a petition  to  adjudge 
the  debtor  a bankrupt,  the  injunction  must  fall  when  the  debtor  is  adjudged  bank- 
rupt, unless  a separate  bill  be  filed  praying  for  a continuance  of  the  injunction.— 
In  re  Kintziug,  3 B.  ft.  52. 

According  to  the  rules  now  in  force,  when  a restraining  order  is  asked  for  at 
tbe  commencement  of  proceedings,  a separate  petition  must  be  hied  against  all 
persons  other  than  the  debtors,  so  that  the  proceedings  upon  the  injunction  need 
not  be  complicated  with  those  upon  tho  petition  for  adjudication  in  bankruptcy. — 
In  re  Cozzeus  & Hall,  3 B.  K.  73. 

2.  There  must  be  a voluntary  departure  with  the  intent  to  “defeat  or  delay” 
creditors,  and  the  fact  tlmt  no  creditor  was  delayed  is  immaterial  — Williams  ▼. 
Atom,  1 Taunt,  270  ; Fowler  v.  Padget,  7 T.  R.  509  ; Pouch  v.  Great  Western  Rail- 
way  (to.,  1 Q.  B.  51. 

The  absenting  must  be  from  the  place  of  business  or  usual  abode,  or  from  one 
or  more  particular  creditors  at  some  other  place.— Bernascoi.i  v.  Fartbrother,  10  B. 
& C.  549. 

3.  The  duration  of  absence  in  all  these  cases  is  immaterial  if  the  intent  be 
proved.  - Raylcy  v.  Schqfiehl,  1 M.  S.  388  ; Ghensworth  v.  Hay,  1 M.  & S.  676. 

if  the  debtor  lias,  with  intent  to  defeat  or  delay  his  creditors,  departed  out  of 
Englaud,  or  being  out  of  England  remained  out  of  England,  the  same  will  be  an 
act  of  bankruptcy. — English  Bankrupt  Act  of  1869. 

18 
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copy  thereof  at  the  last  usual  place  of  abode  of  such  debtor, 
and  the  return  of  the  officer  who  served  the  same  should  be 
an  affidavit  setting  forth  that  he  left  a copy  of  the  order 
to  show  cause,  at  the  last  usual  place  of  abode  of  the  deb- 
tor, and  should  state  with  whom  the  same  was  left.  If 
the  last  usual  place  of  abode  be  not  known  to  the  peti- 
tioning creditor,  marshal  or  deputy  marshal,  an  order  of 
publication  may  be  made  by  direction  of  the  court, 
proper  proof  of  the  publication  of  which  will  be  required. 
On  the  return  day  of  the  order  to  show  cause,  if  the 
debtor  do  not  appear  in  person  or  by  attorney  “an  adju- 
dication of  bankruptcy  will  be  made,  and  the  property  of 
such  debtor  will  be  seized  by  the  marshal  or  messenger 
and  the  proceedings  should  then  be  carried  on  in  the 
same  manner  as  against  an  ordinary  bankrupt.  Persons 
having  the  property  of  such  bankrupt  in  their  possession, 
will  be  enjoined  (upon  a proper  application  to  the  court 
for  such  injunction)  from  disposing  of  or  removing  the 
property  or  assets  of  the  debtor  and  they  will  be  liable  to 
the  assignee  for.  the  same  or  the  value  thereof.* 

Where  an  absconding  debtor  has  disposed  of  all  of  his 


4.  Ia  cases  where  voluntary  assignees,  under  the  supervision  of  a State  Court 
are  restrained  from  disposing  of  the  property  of  an  insolvent  by  an  injunction  issued 
out  of  a United  8tAtes  District  Court,  a receiver  is  not  only  proper,  but  necessary, 
as  voluntary  assignees  are  restrained  from  interfering  in- any  manner  with  the  pro- 
perty.— Sedgwick  v.  Place  et  al.t  3 B.  R.  35. 

The  intent  of  the  provisions  of  the  40th  section  of  the  Bankrupt  Act  is  to  give 
the  court  authority  to  prevent  by  injunction  any  interference  with  debtor’s  property, 
until  a decision  shall  be  arrived  at  whether  the  debtor  is  or  is  not  to  be  adjudged  a 
bankrupt  —In  re  Metzler  & Cowperthwaite.  B.  R.  Sup  ix. 

The  21st  section  of  the  Bankrupt  Act  cannot  be  construed  as  conferring 
the  power  of  granting  injunctions  upon  any  other  District  Court  than  the  one 
where  bankruptcy  proceedings  are  pending.  — In  re  Doody,  3 B.  R.  74. 

A motion  to  dissolve  an  injunction  will  be  disallowed  where  it  appears  from 
the  petition  that  the  parties  ngaiust  whom  an  injunction  is  granted  are  irresponsible 
and  aie  disposing  of  the  goods  of  the  alleged  bankrupts  at  great  sacrifice,  and  that 
they,  the  bankrupts,  are  about  to  leave  the  State. — In  re  Muller  Jt  Bretano,  3 B. 
R.  86. 

Notice  of  an  application  for  an  injunction  need  not  be  given  to  claimant  of 
goods,  unless  the  court  makes  an  especial  order  to  that  effect.  Notice  of  the  ap- 
plication for  an  injunction  would  be  in  many  cases  same  as  a hint  to  claimants  to 
remove  the  property  out  of  tho  jurisdiction  of  the  court. — In  re  Muller  & B re  Una. 
3 B.  R.  86. 
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stock  in  trade,  out  of  the  usual  course  of  his  business, 
knowledge  on  the  part  of  the  purchaser  of  the  fraudulent 
intention  of  the  debtor,  will  be  taken  as  presumptive 
evidence  of  collusion,  especially  if  the  sale  has  been  made 
for  a less  consideration  than  the  value  of  the  stock,  or  if 
payment  therefor  is  to  be  made  on  terms  unusual  amongst 
business  men.  Creditors  cannot  be  too  strongly  advised 
to  commence  bankruptcy  proceedings  without  delay  in 
such  cases,  as  procrastination  or  postponement  for  a few 
weeks  or  months,  may  result  in  the  entire  disposal  of  the 
debtor’s  stock  by  his  vendee  or  reputed  vendee,  or  in  the 
removal  of  the  reputed  vendee  and  of  the  debtor’s  pro-  . 
perty  beyond  the  jurisdiction  of  the  court.  The  English 
Bankruptcy  Courts  have  taken  especial  cognizance  of 
cases  of  absconding  debtors  who  are  traders,  and  have  trea- 
ted with  much  severity  business  men  departing  the  realm 
who  have  not  made  suitable  provision  for  the  payrfient  of 
their  debts.6  If  in  England  such  debtors  and  their  effects 

5.  Leaving  his  home  to  avoid  his  creditors  is  a sufficient  act  of  bankruptcy, 
though  no  creditor  called  in  his  absence. — Hammond  v.  Hicks , 5 Esp.  139,  Mans- 
field ; Wydown’s  case,  14  Ves.  36.  (Eug.) 

A departure  to  avoid  an  arrest  is  an  act  of  bankruptcy,  — Warner  v.  Barber , 

Holt.  *75,  Gibbs.  (Eng.) 

Though  under  a groundless  apprehension.  — Ex  parte  Bamford,  15  Ves.  447  ; 
Sewman  v.  Stretch,  M.  & M.  38.  (Eng.)  • 

And  when  a trader  departs  from  his  dwelling  house  on  account  of  domestio 
dissentions,  if  he  makes  no  arrangement  for  carrying  ou  his  business  in  his  absence, 
and  he  forsees  that  as  a necessary  consequence  his  establishment  must  be  brokon 
up,  and  his  creditors  must  be  delayed,  which  events  accordingly  happen,  he  thereby 
commits  an  act  of  bankruptcy.  — Hotenyd  v Whitehead,  3 Camp,  530  ; 2 Bose,  145  ; 
Vincen'  v.  Praduy , 4 Taunt,  603  ; 2 Rose,  275. 

Where  a trader,  whose  goods  are  under  seizure,  quits  his  home,  it  is  for  the 
jury  to  say  whether  he  departs  with  the  bona  fide  intention  to  endeavor  to  procure 
the  means  of  removing  tlie  execution,  or  whether  having  gone  for  that  purpose,  he 
stays  away  for  the  purpose  of  avoiding  his  creditors.  --  Batchelor  v.  Vyse,  4 M.  Ac 
Scott.  552 ; 1 M.  A Rod.  331.  (Eug.) 

Departure  from  borne  with  intent  to  delay  creditors  is  an  act  of  bankruptcy,  ' 
although  there  has  been  no  actual  delay  of  any  creditor. — Roach  v.  Great  Western 
Railway  Company,  4 P.  & D.  68G;  1 Q B.  51;  2 railway  Cose,  505;  5 Jar.  826  (Eng.) 

A fetter,  therefore,  written  by  a trader  during  his  absence  from  home,  stating 
that  he  was  absent  to  avoid  writs  that  were  not  against  him,  is  evidence  of  an  act  of 
bankruptcy  without  proof  aliunde,  that  any  snch  writs  were  out,  or  that  he  was 
under  any  pressure  from  creditors. — lb.  (Eng.) 

B , being  considerably  indebted,  left  his  home  without  leaving  any  m^ney,  and 
taking  his  tools  and  the  greater  part  of  his  furniture,  without  sayiug  why  or  where  ha 
was  going,  and  leaving  directions  to  that  effect  He  was  in  the  same  month  duly  de- 
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should  be  summarily  dealt  with,  no  just  reason  can  he 
assigned  why  in  this  country  a debtor,  leaving  one  State 
and  removing  to  another  or  leaving  the  country  to  avoid 
payment  of  his  debts'  should  not  be  declared  a bankrupt. 
For  the  opportunity  to  commit  fraudulent  acts,  and  the 
frequency  of  such  commission  should  be  no  excuse  for 
the  same,  and  surely  the  opportunity  and  frequency  of 
such  removals,  especially  from  one  State  to  another,  are 
greater  in  the  United  States  than  in  England.4 

clared  a bankrupt.  The  court  held,  a departing  with  intent  to  defeat  or  delay  liia 
creditors,  and  therefore  an  act  of  bankruptcy. — Ilobson  v.  Brown,  S.  Jur.,  N.  S. 
920,  V.  C.  W.  S.  P ; ex  parte  Bircii,  2 Mont , D.  <k  D.  659.  (Eng. ) 

The  act  of  bankruptcy,  by  leaving  Lis  house  to  avoid  a creditor,  without  col- 
lusion, is  complete  at  the  instant  of  his  departure,  and  therefore  not  affected  by  a 
subsequent  residence  with  the  petitioning  creditor. — Ex  parte  Gardner,  1 Yea.  & B. 
45  ; 1 Rose,  377.  (Eng.) 

Absenting,  uulcss  from  the  place  of  abode  or  place  of  business,  or  to  avoid 
a creditor,  is  not  an  act  of  bankruptcy.  — Bennasconi  v.  Farebrother , 10  B.  <fc  C. 
649  ; 5 M.  & R.  364.  (Eng. ) 

But  a trader  does  commit  an  act  of  bankruptcy  by  absenting  himself  from 
some  place  at  which  he  would,  in  the  ordinary  course  of  his  life  and  business,  be 
expected  to  be  found,  or  at  which  he  has  appointed  to  meet  particular  creditors  — 
lb.  (Eng.) 

M here  a man  in  the  habit  of  frequenting  The  Exchange  to  collect  news,  left  it 
at  the  sight  of  a creditor,  desiring  a friend  to  say  he  was  uot  there,  is  an  act  of 
bankruptcy.  Gunninghwi  v.  Lalng,  2 Marik,  236;  6 Tauut  532; 2 Rose,  472  (Eng.) 

If  a trader  fearful  that  he  may  receive  an  unpleasant  letter  from  a creditor, 
quits  his  house,  and  desires  the  letter  to  be  forwarded  to  him  at  a turnpike,  and  if 
the  letter  was  unfavorable,  it  was  not  his  intention  to  return,  but  if  favorable,  it 
was  his  intention  to  proceed  on  his  regular  business,  and  the  letter  which  is  pro- 
vable is  forwarded,  and  he  proceeds  on  his  regular  business,  it  is  not  an  act  of 
bankruptcy. — Fisher  v.  liircher,  10  B.  & 0.  705. 

A non  trader,  ranch  indebted,  left  the  realm  and  an  order  had  been  made 
under  the  English  Bankruptcy  Act  of  1361,  sec.  70,  for  service  of  a petition  for 
adjudication  ou  him  abroad.  His  solicitor  with  whom  he  was  in  communication 
was  present  when  the  order  was  made,  but  gave  no  information,  and  declined  to 
accept  service  The  petitioner  sent  a clerk  abroad,  who  was  unable  to  find  and 
serve  the  debtor.  Service  of  the  petition  was  th<*u  ordered  to  bo  made  on  the 
solicitor,  and  the  debtor  was  thereupon  adjudged  bankrupt.  The  court  held  that 
under  the  e ire  nun  lances  the  adjudication  war  good.  —Lx  re  C iltkrop,  3 L.  R.  Ch. 
252.  (Eng.) 

A trader  absenting  himself  from  any  place  with  intent  to  delay  a creditor, 
commits  an  act  of  bankruptcy. — Hilhn  v.  Ihmer.  1 C & P.  103;  Curtis  v.  Willis, 
1C.  & P.201.  (Eng. ) 

A trader  who  has  no  settled  house  or  counting  house,  but  takes  up  a temporary 
abode  at  a public  bouse,  in  the  place  to  which  his  bnsineas  carries  him,  commits 
au  act  of  bankruptcy  by  departing  from  such  public  house  with  intent  to  delay  bis 
creditors.  — Urfroyl  v.  Gwynne,  2 l'aunt,  176  ; 1 Rose,  113  (Eng.) 

Where  th"re  were  two  partners,  on » of  whom  resided  iu  Manchester  and  the 
other  in  London,  and  the  London  partner  having  left  his  own  hou-^e  without  intent 
to  delay  his  creditors,  and  having  been  a few  days  on  a visit  to  Manchester,  both 
of  them  left  the  house  of  business  there  to  avoid  an  urres4,  at  the  same  time  carry- 
ing their  books  of  accouut  al  mg  with  them  : It;  id  that  they  both  thereby  commit- 
ted an  act  of  bankruptcy.  —Spencer  v.  Billing,  3 Camp.  314  ; 1 Rose,  362. 
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A creditor  called  upon  a bnnkrnpt  by  appointment ; the  bankrupt  left  the  room 
and  did  not  return,  and  his  wile  told  the  creditor  he  had  gone  out ; held,  that  thie 
was  sufficient  evidence  to  warrant  the  jury  in  inferring  that  the  bankrupt  left  the 
house  for  the  purpose  of  avoidiug  his  creditor.  — Carrington  v.  Broicn,  11  Moore, 
341  (Eng.) 

A trader  left  a message  at  his  house  for  a creditor  who  hod  in  his  absence 
called  for  a debt,  that  he  could  spare  uo  money,  and  would  not  pay  him  that  day, 
and  would  go  out  of  the  way  and  stay  till  dinner  time  ; held  that  it  was  for  the  jury 
to  consider  whether  he  absented  himself  to  delay  the  creditor  ; and  this  evidence 
'warranted  their  conclusion  that  he  did  not. — Vincent  v.  Prater , 4 Taunt,  603  ; 2 
Rose.  275  (Eug. ) 

Where  a trader  went  to  his  neighbor  and  told  him  that  he  expected  to  be 
arrested,  and  while  he  remained  there  was  informed  that  a sheriff’s  officer  was 
going  towards  liis  house,  upon  which  he  concealed  himself  in  the  back  room,  and 
desired  his  neighbor  to  watch  ; and  when  told  that  the  officer  had  gone  past  his 
house,  and  had  left  the  street,  immediately  returned  home  ; held  that  this  was  an 
act  of  bankruptcy,  within  the  words  ••  otherwise  absenting  himself  to  the  intent 
to  delay  creditors,”  although  it  appeared  not  only  that  no  creditor  was  delayed, 
but  that  none  could  possibly  be  delayed. — t'henoweth  v.  lioy,  1 M.  & S.  676  ; s.  c. 
Chenowelk  v.  Ilo  le,  2 Rose,  137  (Eug  ) 

Where  a trader,  upon  being  arrested,  escaped  from  the  officer,  and  fled  into 
the  honse  of  another,  and  was  pursued  by  the  officer  and  inquired  lor  at  the  house, 
but  was  denied,  and  the  door  kept  fast,  and  whilst  he  remained  there,  declared 
that  he  did  it  for  the  fear  of  other  creditors,  and  wrhen  it  was  dark  returned  home  to 
his  own  house,  and  gave  directions  to  deny  him  to  any  one  w'ho  called,  and  con- 
tinued nearly  a month  iu  his  lied  chamber ; held,  tliut  this  constituted  au  act  of 
bankruptcy  under  the  words  “otherwise  absenting  himself." — Biyleyv.  chojield,  1 
M.  & S.  338 ; 2 Rose,  100  < Eng. ) 

A trader  abstaining  from  going  to  a particular  place,  through  the  apprehension 
of  process,  (whether  such  apprehension  is  well  founded  or  not)  thereby  absents 
himself  with  intent  to  delay  his  creditors,  aud  commits  an  act  of  bankruptcy. — 
Hobson  v.  1 tolls,  2 M.  A 8 786  ; 9 Biug.  648  xEng  ) 

If  bankers  dose  the  doors  and  wiudows  of  the  bank,  it  seems  to  be  an  act  of 
bankruptcy  by  absenting.  — Camming  v.  Bail  y.  6 Bing.  363  ; 4 M.  A P.  36  (Eng.) 

One  of  three  partners,  bankers,  left  his  house  at  Bath,  aud  weut  to  London  to 
raise  funds  ; and  having  failed  in  his  efforts  to  do  so.  he  remained  thore  three  days  ; 
held,  that  the  jury  were  warranted  in  finding  that  he  absented  himself  with  an  in- 
tent to  delay  bis  creditors. — ib. 

Where  a trader  at  B.  left  her  dwelling  honse  and  went  to  London  for  tho  pur- 
pose of  persuading  a creditor  to  withdraw  his  execution,  aud  left  word  of  the  place 
to  which  she  hod  gone,  but,  failing  to  procure  the  withdrawing  of  the  execution, 
did  not  return  to  her  dwelling  honse  ; held,  that  this  was  no  act  of  bankruptcy.— 
Aldridge  v.  Ireland,  3 Dough  397 ; 1 Taunt,  273. 

The  mere  failure  to  keep  an  appointment  made  with  a creditor  is  not  an  act 
of  bankruptcy. — A'cy  v.  Shaw,  1 M.  A 8.  462  ; 8 Bing.  320 ; lolman  v.  Jones,  9 
Moore,  24  ; a.  c.  Nom.  Tucker  v.  Jones , 2 Biug.  2 ; Lxis  v.  Marlin,  1 M.  A R.  210. 
(Eng.) 

Where  a man,  in  the  habit  of  attending  the  Royal  Exchange,  broke  an  ap- 
pointment he  had  made  with  a creditor  to  meet  him  there,  or  (being  the  proprietor 
of  a theatre)  retired  behind  the  scenes  to  avoid  a sheriff  s officer,  at  the  same  time 
giving  orders  to  be  denied  to  him  ; held,  that  each  of  these  was  an  act  of  bank- 
ruptcy.— Guntdngham  v.  L ing,  2 March.  236  ; 6 Taunt,  532  ; 2 Rose,  472  (Eng.) 

Where  a debtor,  upon  application  made  to  him  by  creditors  fbr  payment  of 
their  debts,  made  appointments  with  them  to  meet  him  at  specified  times  and 


places  with  reference  to  a settlement  of  their  demands,  but  failed  to  keep  such  ap- 
pointment ; held,  tliat  the  failures  to  keep  such  appointments  constituted  acts  of 
bankruptcy,  although  the  places  at  which  the  appointments  were  mode  were  not 
his  usual  places  of  business. — Russell  v.  Bell,  10  M.  A W.  340. 

A trader,  on  a dissolution  of  partnership,  left  at  the  place  of  business  a direo- 


tion  that  letters  were  to  be  addressed  to  him  at  a particular  post  office,  at  a shop. 
The  continuing  partner  afterwards  instructed  the  solicitor  to  call  a meeting  of  the 
creditors,  aud  the  solicitor  notified  this  to  the  retired  partner,  who  neither  sanc- 
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tioncd  the  meeting  or  attended  it ; held,  that  neither  of  these  omissions  constitu- 
ted an  act  of  bankruptcy. — Ex  parte  Addison,  3 DeG.  & S.  580  ; 13  Jur.  601 ; 18  L. 
L Bank.  13  (Eng.) 

A trader  made  an  appointment  with  his  creditor  to  call  at  the  creditor’s  house 
on  a particular  day  to  make  arrangements  for  taking  up  the  trailer’s  acceptance, 
falling  due  on  that  day  ; the  trader  failed  to  keen  the  ap]>ointmeut,  and  did  not  pay 
any  money  on  account  of  the  bill ; held,  not  keeping  the  appointment  was  an 
act  of  bankruptcy.  — In  re  O’Neil,  9 Ir.  Chanc.  Rep.  279  (Eng  > 

A trader  absenting  himself  for  three  or  four  days  from  his  place  of  business, 
and  in  his  absence  a bill  of  exchange  wan  presented  ter  payment  and  was  dishonored, 
and  application  w’as  also  made  for  payment  of  other  bills,  the  trader  was  adjudi- 
cated bankrupt,  the  act  of  bankruptcy  being  this  absence  with  intent  to  delay  his 
creditors.  A commissioner  in  the  county  annulled  the  bankruptcy,  the  bankrupt 
swearing  that  his  absence  was  occasioned  by  an  attempt  of  his  to  get  up  evidence 
of  peijury  against  one  of  his  workmen,  and  to  obtain  pecuniary  assistance.  Pen- 
ding this  dispute  as  to  the  adjudication,  the  trader  signed  a declaration  of  insol- 
vency. On  appeal  the  decision  of  the  commissioner  was  affirmed  on  the  ground 
that  there  was  not  sufficient  evidence  to  support  the  adjudication  ; but  the  court 
refused  to  allow  the  trader  his  costs,  as  his  declaration  of  insolvency  while  applying 
to  annul  an  adjudication  was  inconsistent  with  an  honest  desire  for  the  equal  distri- 
bution of  his  assets.  — J5r  parte  Baney,  32  L.  L Bank.  41 ; 7 L.  L N.  8.  488  (Eng.) 


a Upon  the  hearing  of  the  petition  for  review  on  behalf  of  the  corporation, 
the  authority  of  its  counsel  was  aenied.  The  professional  statement  of  counsel  as 
to  their  authority  mast  be  token  as  conclusive  evidence  of  the  fact  asserted  unless 
proof  to  the  contrary  is  made.  No  6uch  proof  being  offered,  their  appearance  is 
allowed.  Objection  was  also  raised  to  the  service  of  the  petition  of  review  upon 
the  attorneys  for  the  petitioner  in  the  preceding  proceedings,  for  the  reason  that, 
upon  the  adjudication  of  the  corporation  their  relation  of  attorney  ceased  as  to 
petitioning  creditors.  The  service  on  the  attorneys  being  sufficient,  because  reason- 
able notice  to  counsel  is  sufficient,  and  they  are  still  the  counsel  for  petitioning 
creditor  as  bankruptcy  proceedings  are  a single  statutory  case  from  the  filing  of  the 
petition  to  the  discharge  of  the  bankrupt  And  appearance  cures  defective  service. 
The  power  of  review  n conferred  by  the  Bankrupt  Act  on  the  Circuit  Court  in  term 
time,  or  a Circuit  Judge  in  vacation.  The  40th  section  of  the  Bankrupt  Act  does 
not  intend  that  if  the  debtor  “cannot  be  found”  withiu  the  district  where  the  pro- 
ceedings are  pending,  or  have  been  commenced,  that  the  marshal  as  messenger, 
even  if  cognizant  of  the  whereabouts  of  the  debtor  without  the  district,  shall  serve 
him.  8uch  service  is  invalid  where  an  adjudication  of  bankruptcy  is  token  by  de- 
fault on  a defective  petition,  and  the  proof  does  not  show  any  act  of  bankruptcy, 
and  the  same  is  defective  ; the  adjudication  will  be  reversed,  and  the  proporty  of  the 
bankrupt,  if  in  the  hands  of  officers  applied  by  the  court  to  have  custody  of  the 
Barne,  will  be  relinquished,  and  the  petitioning  creditor  adjudged  to  pay  the  costs  of 
the  entire  proceedings.  — The  Alabama  <fc  Chattanooga  R.  R Co.  v.  Jones,  5 B.  R.  97. 

b The  bankrupt  may  be  arrested  if  there  is  reasonable  cause  to  believe  that  he 
ia  about  to  abscond. — Section  40,  U.  S.  Bankrupt  Act,  1867. 
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STOCK  OF  GOODS. 

The  goods,  wares,  and  merchandise  which  constitute  a 
merchant’s  stock  in  trade  are  property  of  such  a nature 
that  an  entire  disposal  of  them  or  a disposition  of  such  an 
amount  in  a single  transaction,  as  will  destroy  the  assort- 
ment if  made  out  of  the  ordinary  oourae  of  business,  is 
prima,  facie  evidence  of  insolvency  or  contemplation  of 
bankruptcy,  and  is  pronounced  an  act  of  bankruptcy  un- 
der the  bankrupt  law  by  the  leading  authorities.1  If  when 
in  like  circumstances  a merchant  executes  a mortgage  in- 
tended to  be  a lien  on  his  entire  stock  of  goods,  he  is 
deemed  to  be  committing  an  act  of  bankruptcy,  inasmuch 
as  a mortgage  of  an  entire  stock  of  goods  which  were  in- 
tended to  be  sold  at  retail,  or  in  jobbing,  pre-supposes  that 
the  mortgagee  has  reasonable  cause  to  believe  the  mort- 

1.  The  sale  of  the  entire  stock  of  goods,  Ac.  by  a trader  is  bo  entirely  out  of 
the  usual  end  ordinary  course  of  business  as  to  raise  the  presumption  of  fraud  de- 
clared by  the  statute. — Oookingham,  el  aL,  v.  Morgan  et  al.t  5 B JL  16  ; Foster  v. 
JJackiey,  2 B.  R.  131 ; Davis  A Green  v.  Armstrong,  3 B.  It.  7. 

But  the  purchaser  may  overcome  this  legal  presumption  by  proofs.  — Wad s- 
xcorth  v . Tyler,  2 B.  R.  101. 

The  rule  is  well  established  that  a conveyance  of  the  whole  of  a trader’s  pro- 
perty, or  of  the  whole  with  a colorable  exception  made  to  a creditor,  as  a security 
for  a pre-existing  debt,  is  fraudulent  and  void,  not  only  because  he  thereby  de- 
prives himself  of  the  power  of  carrying  on  his  trade,  and  withdraws  his  effects  from 
the  reach  of  his  other  creditors,  but  because  such  a conveyance  must  either  be 
fraudulently  kept  secret,  or  produce  an  immediate  absolute  bankruptcy.—  Rison  v. 
Knapp,  4 B.  R.  114,  and  cases  there  cited ; Grow  v.  Ballard,  2 B.  R.  69  ; In  re 
Batchelder,  3 B.  R.  37. 

Where  a creditor  has  no  knowledge  that  there  are  other  creditors  and  it  is  not 
shown  that  a preference  or  a fraud  on  the  act  was  intended,  a conveyance  of  all 
the  debtor’s  property  to  the  creditor  will  not  be  void.—  Wadsworth  v.  Tyler,  2 B. 
R.  101. 
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gagor  to  be  insolvent  or  in  contemplation  of  bankruptcy, 
for  the  reason  that  the  enforcement  of  such  a lien  would 
unquestionably  destroy  or  wind  up  the  ordinary  business 
of  the  mortgagor.  If  a trader  gives  a mortgage  to  one  or 
more  of  his  creditors  on  his  stock  of  goods  from  which  he 
continues  to  make  sales  in  the  ordinary  course  of  busi- 
ness, th§  mortgage  is  void,  and  a court  in  bankruptcy  will 
disregard  such  mortgage  of  goods  remaining  in  the  mort- 
gagor’s possession,  or  if  a sale  has  been  made  under  the 
mortgage  will  direct  the  moneys  arising  therefrom  to  be 
paid  over  to  the  assignee  in  bankruptcy  for  an  equitable 
distribution  amongst  the  creditors  in  bankruptcy.3 

The  law  as  now  construed  holds  a merchant  or  trader 
to  a strict  accountability  for  the  disposal  of  his  stock  in 
trade  in  the  usual  manner,  and  as  contemplated  by  the 
vendor  when  he  sold  the  goods  to  the  merchant. 

2.  Where  a retail  dealer  gives  a mortgage  on  the  whole  of  his  stock  of  goods, 
and  it  being  oat  of  the  ordinary  coarse  of  his  business,  the  giving  of  each  mortgage 
is  a confession  of  insolvency. — In  re  Butler,  4 B.  R.  91. 

That  where  a mortgage  was  made  on  the  whole  of  a stock  of  goods  and  the 
mortgagor  remains  in  possession,  and  adds  from  time  to  time  new  goods  as  they 
are  wanted,  it  is  void  os  agaiuBt  creditors.— In  re  Kahley,  ei  <U.,  4 B.  R.  125. 

Where  a person  carrying  on  business  gives  a chattel  mortgage  upon  his  r.tock 
in  trade,  and  the  mortgage  was  duly  filed  for  record,  but  the  mortgagor  retained 
the  possession  of  the  mortgaged  goods,  continued  in  bnsiness,  and  wussulweqneut- 
ly  adjudged  bankrupt,  suon  mortgagee  has  no  title  to  the  mortgaged  goods  para- 
mount to  that  of  other  creditors  — In  re  Mnuly,  3 B.  R.  75  ; Collins  v.  Myers,  16 
Ohio  R.  647  ; Freeman  v.  Rawson,  5 Ohio  R.  1 ; Hainan  v,  Albey,  7 Ohio  R.  2 19. 

Where  a mortgagor  remained  in  possession  of  his  stock  of  goods,  the  proj>erty 
mortgaged,  and  continued  with  the  consent  of  the  mortgagee  to  make  sides  therefrom, 
the  mortgage  does  not  constitute  a valid  lien.— The  Second  National  Bank  of 
Leavenworth , et  ai,  v.  HunU  assignee  of  Keller.  A Gladding,  4 B.  K.  198  ; In  re 
Graham,  assignee  of  C.  A Martin  v.  Stark,  et  al.,  3 B.  R.  93. 

The  jurisdiction  of  a State  Coni\  having  ceased  npon  the  adjudication,  the 
State  Court  now  has  no  jurisdiction  to  entertain  the  motion  of  the  mortgagee  to  have 
the  fnnd  distributed  under  his  mortgage,  but  should  direct  that  the  fund  t»e  trans- 
ferred to  the  assignee  iu  bankruptcy.  — 7n  re  Barrow,  in  re  Loeb,  Simon  A Co.,  i*  re 
Winter,  IB.  H 125  ; b.  c.,  1 L.  T.  B.  63 ; in  re  Bridgeinan,  2 B.  R.  84  ; »n  re 
Housberger  A Zibilon,  2 B.  R.  33. 
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CHAPTER  IX. 

DISCONTINUANCE  OF  BANKRUPTCY  PROCEEDINGS. 

In  involuntary  proceedings"a  petitioning  creditor  may 
at  any  time  previous  to  adjudication  of  bankruptcy,  give 
the  debtor  a stipulation  of  discontinuance,  and  thereupon 
an  order  will  be  entered  discontinuing  the  proceedings, 
unless  objected  to  by  one  or  more  cf  the  other  creditors.1 
The  courts  will  entertain  a petition  of  a creditor  or  credi- 
tors other  than  the  original  petitioner  ; and  if  the  subse- 
quent petition  is  filed  before  a discontinuance  is  had  on  the 
original  petition,  the  court  will  direct  that  the  later  proceed- 
ings be  continued,  and  will  oblige  the  debtor  to  show 
cause  why  he  should  not  be  adjudicated  a bankrupt, 
whereupon  the  petitions  should  be  consolidated.  In 
all  other  and  subsequent  proceedings  the  case  will  be 
conducted  the  same  as  if  carried  on  by  the  original  peti- 
tioner, and  the  proceedings  will  be  considered  as  having 
commenced  at  the  time  of  the  filing  of  the  original  peti- 
tion. 

1.  Until  the  debtor  is  adjudged  a bankrupt,  the  only  parties  to  the  proceedings 
are  the  petitioning  creditor  and  the  debtor,  the  petitioning  creditor  having  entire 
control  of  the  petition,  may  have  the  proceedings  dismissed  at  his  pleasure,  there- 
fore, the  other  creditors  have  uo  right  to  notice  before  dismissal  of  proceedings, 
but  any  other  creditor  may  file  a new  petitiou  or  ask  to  bo  substituted  in  place  of 
the  petitioning  creditor. — In  re  Camden  Rolling  Mill  Company.  3 B.  R.  14G. 

An  order  of  discontinuance  will  be  made  where  the  bankrupt  files  a written 
consent  of  all  his  creditors  where  debts  are  provable  in  bankruptcy  previous  to  the 
adjudication  of  bankruptcy  by  the  Register,  and  the  clerk  will  be  ordered  to  pay  to 
the  petitioning  debtors  attorney  balance  of  unearned  costs. — Jn  re  Wm.  J.  Jjock- 
art,  (unreported),  N.  D.  ofN.  Y. 

A petitioning  creditor  in  a case  of  involuntary  bankruptcy  may  discontinue  or 
allow  his  proceedings  to  be  dismissed  before  adjudication,  without  giving  notice  to 
other  creditors  of  the  alleged  bankrupt. — In  re  Camden  Rolling  Mill  Company  3 
R.  R.  146. 
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Where  the  debtor  has  filed  a voluntary  petition  in 
bankruptcy,  if  all  his  creditors,  whose  claims  are  prova- 
ble in  bankruptcy,  give  their  written  consent  thereto,  the 
court  will,  on  filing  such  consent,  and  on  petition  of  the 
debtor,  make  an  order  of  discontinuance  and  no  adjudica- 
tion will  then  take  place,  but  it  is  necessary  to  show  to 
the  court  by  proper  affidavit,  that  the  creditors  who  have 
signed  the  consent,  are  all  of  the  bankrupt’s  creditors, 
whose  claims  are  provable  in  bankruptcy.1  Although  such 
discontinuance  in  voluntary  proceedings  is  recommended 
in  cases  where  the  creditors  have  reason  to  believe  that 
the  debtor  has  made  a true  and  correct  statement  of  his 
debts  and  assets,  that  there  has  been  no  preference  in 
fraud  of  the  bankrupt  act,  and  that  he  will  pay  them  all 
alike  without  preference,  and  that  it  is  for  their  interest 
that  he  should  prosecute  his  business  and  save  the  delay 
and  expense  of  obtaining  a discharge  in  bankruptcy,  it 
must  be  here  remarked  that  in  proceedings  which  are  not 
voluntary  but  have  been  commenced  by  one  of  the  credi- 
tors, a discontinuance  is  liable  to  suspicion  unless  it  ap- 
pears that  the  same  was  filed  under  a mistaken  view  of 
the  debtor’s  financial  condition  or  business  acts.  Any 
money  or  other  valuable  consideration  received  from  the 
debtor,  or  his  agent  or  attorney,  by  a petitioning  creditor 
for  or  on  account  of  his  claim  or  for  such  a discontinu- 
ance, will  be  as  much  of  a payment  in  fraud  of  the  bank- 
rupt act  as  if  proceedings  had  never  been  commenced  and 
the  creditor  recovering  money  or  other  consideration 
under  these  circumstances  will  be  liable  to  a forfeiture  of 
the  same,  and  the  debtor,  if  adjudged  a bankrupt  within 
six  months  thereafter,  will  be  precluded  from  obtaining  a 

2.  Wheie  the  petitioning  creditors,  the  bankrnt.  and  all  the  creditors  who  have 
proved  their  debts  (with  one  single  exception)  desire  the  conrt  to  dismiss  the  pro- 
ceedings, an  order  will  be  entered  granting  the  prayer  of  the  petitioners.  —In  rt 
Miller,  1 IS.  B.  105. 
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discharge  just  as  much  as  if  the  money  or  other  consider- 
ation had  been  given  under  any  other  kind  of  preference. 
In  the  event  of  a discontinuance  previous  to  adjudication, 
the  court  will,  on  request,  order  the  clerk  to  tax  his  costs 
• and  return  any  balance  of  advance  costs  in  his  hands  to 
the  party  who  deposited  them.’ 

If  the  register  has  received  credit  or  money  for  part 
or  the  whole  of  the  deposit  provided  by  law  to  be  de- 
posited for  his  costs,  he  should  return  the  same,  for  the 
money  so  deposited  does  not  belong  to  him,  unless  earned 
according  to  the  provisions  of  the  Bankrupt  Act. 

3.  The  plaintiff  may.  in  assumpsit,  discontinue  without  costs  where  the  defen- 
dant, after  suit  brought,  is  discharged  under  the  insolvent  act,  though  the  latter 
stipulate  not  to  avail  himself  of  his  discharge  as  a defence  in  the  suit  — Honey  vceH, 
v.  Burns , 8 Cowan,  121. 

In  assumpsit  against  G.  and  S.  as  joint  debtors,  both  of  whom  were  served 
with  process,  they  united  in  a plea  of  non  -assn mpsit,  and  S.  pleaded  a bankrupt’s 
discharge,  granted  before  suit  brought,  held,  that  the  plaintiff  could  not  be  allowed 
to  discontinue  as  to  S..  excent  on  payment  of  costs. — In  re  Camp  el  ai,  7 Hill,  169. 

Where  the  defendant  obtains  a bankrupt's  dischurge  after  suit  brought,  the 
plaintiff  will  be  allowed  to  discontinue  without  costs. — In  re  Camp  ef  a/.,  7 Hill, 
169. 

Otherwise,  however,  if  the  discharge  be  obtained  before  suit  brought — lb. 

When  a defendant  in  error  against  whom  thl  plaintiff  brought  a suit  in  the 
court  below  to  recover  an  alleged  debt  arising  upon  contract  was  discharged  as  a 
bankrupt  during  the  pendency  of  the  writ  of  error,  the  court  gave  the  plaintiff 
leave  to  discontinue  without  costs.  — Labron  <f*  Ives  v.  Worain,  5 Hill,  373. 

Where  the  defendant  has  obtained  a discharge  under  the  act  “to abolish  im- 
prisonment for  debt  ” after  the  commencement  of  the  suit  the  plaintiff  will  be  per- 
mitted to  discontinue  without  payment  of  costs,  though  the  defendant  relying 
upon  a defence  to  the  form  of  the  action,  offers  to  waive  his  discharge.  — Ashworth 
v.  Wrigtry,  1 Hall,  169. 

Where  by  reason  of  the  defendant  having  been  discharged  as  a bankrupt  the 
plaintiff  becomes  entitled  to  discontinue  without  costs,  he  will  be  permitted  to  do 
so,  although  the  defendant  offers  to  stipulate  that  he  will  waive  the  benefit  of  his 
discharge. — Sandford  «fc  Sinclair,  6 Hill,  248, 


a There  is  no  party  to  a creditor’s  petition  except  the  petitioning  creditor  and 
the  bankrupt  3 he  service  of  an  injunction  on  any  person  or  any  number  of  per- 
sons does  not  make  them  parties  to  the  proceedings  ; and  although  any  one  served 
may,  by  petition,  or  on  motion,  have  a wrongful  injunction  dissolved,  still  he  can- 
not have  the  adjudication  annulled  or  vacated. — Karr  v.  Whittaker,  et  aL , 5 B.  R. 
123. 
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CHAPTER  X. 

DISMISSAL  OF  PROCEEDINGS. 

. Where  the  petition  of  the  debtor  is  prima  facie  incor- 
rect, or  wanting  in  the  requirements  of  the  Bankrupt 
Act,  or  is  illegible,  the  judge  will  order  the  same  off  the 
files  of  the  court  and  dismiss  the  proceedings,  and  the 
debtor  must  commence  the  same  de  novo}  In  case  of  in- 
voluntary proceedings  if  the  creditor’s  petition  is  not 
correct  and  the  facts  therein  alleged  are  not  sufficient  to 
sustain  an  adjudication,  or  not  properly  proved  on  the 
return  day  of  the  order  to  show  cause,  the  judge  may 
dismiss  the  proceedings  with  costs  against  the  petitioner,’ 


1.  Where  the  bankrupt  Buffered  his  property  to  be  taken  on  legnl  process,  in- 
tending to  give  a preference  to  certain  creditors,  and  the  assignee  prayed  that  such 
lien  be  declared  void,  the  court  ordered  the  property  to  be  delivered  to  the  assig- 
nee for  sale,  the  proceeds  to  be  separate  from  the  other  estate.  On  farther  hearing 
the  petition  was  dismissed  without  costs  to  either  party  as  against  the  other,  with 
leave  to  the  execution  creditors  to  file  a bill  in  equity  or  briug  an  action  within 
thirty  days. — In  re  Ballou,  3 B.  It.  177. 

Where  it  appears  by  petition  of  bankrupt  that  all  the  creditors  named  in 
Schedule  A filed  in  his  petitition.  have  made  assignments  of  their  claims  against 
him  to  & third  party,  who  thus  becomiug  the  sole  creditor  of  said  bankrupt  exe- 
cutes a deed  of  release  to  him.  (the  bankrupt),  an  order  to  show  cause  why  the 
adjudication  may  not  be  annulled,  upon  giving  notice  to  the  creditors  set  forth  iu 
the  schedule,  will  be  granted.  — In  re  Stern,  6 1.  R.  R.  87. 

The  United  States  District  Court  will  not  grant  an  order,  to  show  cause  on  the 
petition  of  an  only  creditor  whoso  debt  is  secured  on  real  estate,  but  will  dismiss 
the  petition  without  prejudice  to  proceedings  on  any  judgment  the  creditor  may 
have  for  his  debt. — In  re  Johann.  4 B.  R.  143. 

A petition  not  subscribed  to  by  the  petitioner,  although  duly  attested  by  the 
Register,  is  not  a petition  in  propria  forma,  such  as  can  be  amended,  therefore  the 
defect  being  incurable,  the  petition  mast  be  dismissed.  — In  re  More,  et  al. , 4 15.  R. 
71. 

2.  If  a creditor  petitioning  to  have  bankrupt's  discharge  annulled  for  fraud, 
fail  to  support  his  allegations  by  sufficient  evidence,  the  objections  to  the  discharge 
fail,  and  petition  will  be  dimissed  with  costs.  — /n  re  Stetson,  3 B R.  179. 

On  dismissal  of  a creditor's  petition  he  will  l>e  taxed  with  costs  by  the  Reg- 
ister, though  if  they  are  excessive,  creditors  may  appeal  to  the  court  whose  duty  it 
is  to  see  that  the  taxation  is  proper,  aud  it  may  dernnnd  evidence  that  the  items 
% charged  have  been  actually  paid. — In  re  Lowenstein,  3 B.  R.  Go. 
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or  he  may  allow  the  petition  to  be  amended  or  grant  an 
adjournment  for  the  purpose  of  giving  the  petitioner  an 
opportunity  to  procure  additional  testimony  in  support  of 
his  petition. 

On  a trial  by  jury,  if  such  trial  be  demanded  by  the 
debtor,  the  judge  will  dismiss  the  proceedings  if  the  jury 
does  not  find  that  the  debtor  has  been  guilty  of  acts  pro- 
hibited by  the  bankrupt  law,  and  the  petitioning  creditor 
must  pay  all  the  costs  of  the  proceedings  up  to  the  time 
of  such  dismissal.  A writ  of  error  may  be  dismissed  by 
the  Circuit  Court  to  which  the  same  is  taken,  where  it  is 
not  the  appropriate  remedy,  with  costs  against  the  plaintiff 
in  error,  and  permission  will  be  given  to  commence 
proper  proceedings  under  the  Bankrupt  Act.* 

Where  the  creditors,  previous  to  an  adjudication,  de- 
termined that  it  is  best  that  the  proceedings  be  discon- 
tinued, the  court  will,  at  their  request,  with  consent  of 
the  bankrupt,  dismiss  the  same  wrhere  there  is  no  opposi- 
tion, and  will  remand  the  bankrupt  to  his  former  condition 
as  if  no  proceedings  in  bankruptcy  had  ever  been  com- 
menced.* 

If  the  petition  of  an  assignee  to  have  a trust  deed  set  aside  and  cancelled,  does 
not  contain  allegations  to  sustain  the  prayer  for  relief,  or  that  the  conveyance  was 
in  fraud  of  creditors  under  the  State  law,  it  will  be  dismissed  with  costs. — In  re 
Broome,  3 B.  R.  90. 

On  the  dismissal  of  the  petition  involuntary  bankruptcy,  the  costs  will  be 
taxed  to  the  petitioning  creditor. — In  re  Lowenstein,  3 B.  R.  65. 

3.  An  appeal  to  the  United  States  Circuit  Court  will  be  dismissed  unless  notice 
thereof  be  given  to  the  clerk  of  the  District  Courf  within  ten  days  after  the  entry 
of  the  decision  appealed  from.  —In  re  Kyler,  3 B.  11  11. 

No  question  of  fact  can  be  decided  upon  a writ  of  error  to  the  Circuit  Court, 
and  where  no  error  in  Law  Is  claimed,  the  writ  must  be  dismissed  at  the  plaintiff's 
cost,  with  permission  to  commence  such  other  proceedings  to  review  the  decision 
of  the  District  Court  as  he  may  deem  advisable  under  the  2d  section  of  the  bank- 
rupt law. — Ruddick  v.  Billings,  3 B.  R.  14. 

4.  Where  creditors  of  an  involuntary  bankrupt  decide  at  a meeting  that  in  their 
opinion  it  is  best  for  all  concerned  that  the  proceedings  should  be  discontinued, 
the  court  will  enter  a decree  directing  that  the  whole  proceedings  in  the  matter  to 
be  dismissed,  vacated  and  annulled,  and  that  the  marshal,  as  messenger,  be  directed 
to  render  up  to  the  debtor  all  property  in  his  possession  by  virtue  of  tho  warrant 
of  seizure  upon  payment  of  costs.— in  re  Miller,  1 B.  It.  105. 

Motion  for  leave  to  dismiss  proceedings  and  to  settle  with  the  debtor  cornea 
too  late  after  the  adjudication,  and  must  be  overruled.  Should  the  parties  then 
desire  to  make  a settlement,  th^y  nwy  proceed  under  section  43  of  the  Bankrupt  * 
Act,  and  have  the  estate  wound  op  by  trustees.  —In  re  Sherburne,  1 B.  B.  155. 
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a It  is  the  established  doctrine  of  this  court  that  in  cases  at  law  where  the 
judgment  is  joint,  all  the  parties  against  whom  it  is  rendered  must  join  in  the  writ 
of  error,  ana  in  chancery  cases  all  the  parties  against  whom  a joiut  decree  is  ren- 
dered must  join  in  the  appeal  or  they  will  be  dismissed. 

There  are  two  reasons  for  this  : 1st.  That  the  successful  party  may  be  at 
liberty  to  proceed  in  the  enforcement  of  his  judgment  or  decree  against  the  parties 
who  do  not  desire  to  have  it  reviewed.  2d.  That  the  appollate  tribunal  shall  not  be 
required  to  decide  a second  or  third  time  the  same  questiou  on  the  sajne  record. 
The  appeal  would  have  been  held  good  if  it  had  appeared  in  any  way  by  the 
record  that  all  the  parties  had  beeu  notified  in  writing  to  appear,  or  if  appearing 
they  had  refused  to  join  ; but  the  mere  allegation  of  the  refusal  of  one  of  the  par- 
ties to  the  judgment  in  the  petition  of  the  appellant  docs  not  prove  this.  There 
should  be  a written  notice  and  due  service,,  or  the  record  should  show  his  appear- 
ance and  refusal,  and  thrft  the  court  on  that  ground  granted  an  appeal  to  the  party 
who  prayed  for  it  os  to  hiH  own  interest — J lasterson,  Assignee,  v.  Howard , et  al.. 
D.  8.  Sup.  Ct.,  5 B.  R.  130. 

A person  served  with  an  injunction  cannot  move  to  have  an  adjudication  annnl- 
lcd  and  vacated,  as  ho  is  not  a party  to  the  proceedings.  There  is  no  party  to  a 
creditor’s  petition  except  the  petitioning  creditor  and  the  bankrupt — Karr  v.  W hit- 
taker , el  al,  5 B.  R.  123. 

Where  a creditors’  claim  was  rejected  by  the  District  Court,  but  the  creditors 
took  an  appeal  and  gave  the  notice  required  by  Section  8 of  the  baukrupt  law,  but 
instead  of  following  up  their  appeal  by  entering  the  same  in  the  Circuit  Court,  and 
filing  therewith  within  ten  days  limited  therefor  a statement  in  writing  of  their  claim, 
setting  forth  the  sarao  substantially  as  in  a declaration  of  the  same  cause  of  action 
at  law,  to  which  the  assignee  should  plead,  und  the  cause  proceed  to  trial  as  in  an 
action  at  law,  they  did  nothing  by  way  of  statement  or  declaration,  not  even  enter- 
ing such  appeal  in  this  court  during  the  said  ten  days,  nor  have  they  at  any  time 
since  filed  such  statement  or  declaration, 

Held,  Both  the  statute  and  the  rule  requires  this  in  appeals.  Non-compliance 
with  the  provisions  of  Sections  8,  24,  and  Rule  20,  are  grounds  for  dismissing  an 
appeal  or  attempted  appeal  from  the  U.  8.  District  to  the  U.  S.  Circuit  Court. — 
in  re  Place  & Sparkman,  U.  S.  C.  CL,  4 B.  R.  178. 

If  upon  a hearing  or  trial  the  debtor  proves  to  the  satisfaction  of  the  Court  or 
of  the  jury,  as  the  case  may  be,  that  the  facts  set  forth  in  the  petition  are  not  true, 
or  that  the  debtor  has  paid  and  satisfied  all  lieus  upon  his  property  in  case  the 
existence  of  such  liens  were  the  sole  ground  of  the  proceeding,  the  proceedings 
shall  be  dismissed  and  the  respondent  shall  recover  his  costs. — Section  41  U.  3. 
Bankrupt  Act,  1867. 

A motion  was  made  to  dismiss  a petition  for  want  of  jurisdiction  on  the  ground 
that  a suit  in  equity  or  action  at  law  was  the  proper  mode  to  proceed  apd  not  by 
petition,  for  the  reason  that  parties  would  be  precluded  access  to  the  Circuit 
Court  os  appellants  or  plaintiffs  in  error,  aud  would  be  deprived  of  the 
benefit  from  iules  of  evidence,  forms  aud  proceedings,  to  which  parties  to  suits  are 
accustomed,  and  would  bo  by  these  proceeding-*  subject  only  to  the  revisory  power 
of  the  Circuit  Judge  at  Chamber*,  or  in  open  Cjurt.  Petition  dismissed,  and  in- 
junction ancillary  to  the  petition  dissolved. — In  **e  liarshoio  v.  Peckham,  Assignee , 
ct  aL,  5 B.  R. 

A petitioning  creditor  in  a case  of  involuntary  bankruptcy  may  discontinue 
and  allow  his  proceedings  to  be  dismissed  before  adjudication,  without  giving 
notice  to  other  creditors  of  the  alleged  baukrupt. — In  re  Camden  Rolling  Mill  Co., 
3 B.  R.  146. 

For  incurable  defects  or  irregularities  in  the  petition,  and  its  accompanying 
affidavit,  as  well  as  for  insufficient  proof  of  the  act  of  bankruptcy  charged,  the 
creditor’s  petition  must  be  dismissed. — In  re  Stern  & Pooke,  5B.  R.  ; A'abama 
dt  Chattanooga  Railroad  Co.,  v.  Jones,  5 B.  R.  97. 

An  application  to  vacate  an  ndjudi  ation,  aud  to  strike  fho  petition  from  the 
files  of  the  Court  will  be  refused  where  the  only  ground  on  which  such  application 
is  founded,  is  that  in  former  bankruptcy  proceedings  the  bankrupt's  discharge  was 
refused,  because  he  did  not  make  application  therefor  within  one  year.  The  Court 
holding  that  the  refusal  to  grant  a discharge  upon  that  ground  was  no  bar  to  the 
new  proceedings.-— In  re  J.  W.  Farrell,  5 B.  R.  126. 


* 


PART  VI. 


CHAPTER  I. 

MEANS  OF  AYOIDING  BANKRUPTCY  TRANSACTIONS. 

The  surest  way  of  avoiding  business  transactions  that 
may  lead  to  proceedings  in  bankruptcy,  is,  as  every  one 
knows,  to  do  only  an  actual  cash  busiuess,  that  is,  pay 
money  for  every  thing  purchased  at  the  time  of  the  pur- 
chase, and  trusting  no  one  yourself,  require  cash  in  hand 
for  every  thing  you  sell.  But  that  is  not  practicable 
in  a commercial  community  unless  the  party  attempting 
an  exclusively  cash  business  is  content  to  make  very  small 
transfers  of  property,  real,  personal  or  mixed,  and  very 
few  of  them  Without  adopting  the  doctrine  or  opinion  of 
a celebrated  American  statesman  that  “those  who  do  a 
credit  business  ought  to  fail,”  we  do  not  hesitate  to  re- 
commend to  merchants  or  others  having  goods,  wares  or 
merchandise  to  dispose  of,  to  adopt,  so  far  as  possible, 
only  a cash  system,  not  the  system  commonly  called  “cash 
or  thirty  days,”  but  an  actual  exchange  for  cash  of  the 
property  sold  at  time  of  sale  or  delivery;  for  although 
their  profits  on  such  sales  may  be  less,  we  venture  the 
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opinion  that  their  ultimate  business  gains  will  be  greater. 
Where  giving  credit  becomes  unavoidable  and  security  is 
required,  and  the  debtor  agrees  to  give  it,  in  all  cases  it 
ought  to  be  obtained  at  or  before  the  sale,  loan,  or  other 
transaction,  or  where  the  security  is  intended  to  cover  a 
series  of  credits,  then  before  the  first  sale  is  consummated 
by  delivery  of  the  goods,  or  the  first  loan  by  handing  over 
the  money.  Securities  covering  the  series  of  credits  should 
be  obtained  at  or  prior  to  the  time  of  the  first  transactions, 
for  where  payments  are  made  or  securities  given  without 
a present  passing  consideration,  there  will  exist  a taint  of 
bankruptcy  if  it  should  afterwards  appear  that  the  party 
making  such  payment  or  giving  the  securities  was  insol- 
vent at  the  time  he  did  so.1  Hence  where  it  is  suspected 
that  a person  offering  to  purchase  and  desiring  credit,  is 
either  insolvent  or  that  he  may  become  so  before  the  ma- 
turity of  the  credit,  it  is  only  by  obtaining  prior  security 
or  security  at  the  time  of  the  delivery  of  the  goods  or  ad- 
vances that  the  creditor  can,  in  case  the  debtor  should  after- 
wards fail  in  business,  secure  the  debtor  from  the  imputation 
of  having  committed  a fraudulent  act,  subjecting  him  to  all 
the  penalties  of  the  bankrupt  law.1  Therefore  the  owner  of 

1.  See  U.  S.  Bankrupt  Act,  1867,  § 14. 

A mortgage  given  to  secure  a loan  at  a time  subsequent  to  the  contracting  of  a 
prior  debt  to  same  creditor,  is  void  as  to  both  debts. — Tuttle  v.  Truax,  1 B.  It.  169. 

Where  bankrupt  and  creditor  had,  nearly  up  to  the  date  of  filiug  petition  been 
In  the  habit  of  borrowing  and  loaning  one  auother  money  on  checks,  notes  and  the 
like,  sometimes  with  and  otleuer  without  security,  and  when  an  assignment  of  a 
claim  was  made  subsequent  to  last  of  such  transactions  to  cover  a portion  of  same, 
the  court  held  it  to  l>e  a fraudulent  security  sufficient  to  prevent  a discharge. — In  re 
Foster,  2 B.  R.  80. 

Where  judgment  was  obtained  on  two  notes  given  before  insolvency,  and  a 
levy  on  such  judgments  was  made  subsequent  to  a levy  on  judgments  obtained  on 
notes  with  confession  of  judgment  given  subsequent  to  insolvency,  the  lien  as  to 
the  notes  given  prior  to  insolvency  was  held  to  be  preserved,  but  as  to  the  judg- 
ment on  the  notes  given  subsequent  to  insolvency  with  a warrant  to  confess  judg- 
ment were  utilities,  and  the  right  of  possession  of  property  levied  on  is  in  the 
assignee  and  not  the  sheriff.— v.  Alb  in , 2 B.  It.  129. 

2.  Where  security  in  the  nature  of  a warrant  to  confess  judgment  wnp  given  at 
the  time  of  the  execution  of  a bond,  when  creditor  had  no  reason  to  believe  debtor 
to  be  insolvent,  but  alter  he  learned  of  the  insolvency  of  his  debtor,  he  caused  the 
judgment  to  be  entered  up  against  deblor,  same  was  sustained  and  court  ordered 
money  to  be  paid  to  satisfy  judgment — In  re  Wright,  2 B.  It  155. 
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the  goods  or  capitalist  who  advances  the  money,  though 
willing  to  run  the  risk  of  losing  his  own  property  cither 
through  mistaken  kindness  towards  the  person  desiring 
the  credit,  or  through  a keen  desire  to  make  large  profits, 
really  does  a wrong  to  the  other  party,  for  while  the  ven- 
dor or  lender  only  stakes  his  goods  or  money  on  a remote 
chance  of  re-payment,  the  debtor,  perhaps  under  sore 
temptations,  stakes  his  character  and  oftentimes  subjects 
himself  to  severe  penalties  under  the  provisions  of  the 
Bankrupt  law,  and  in  case  of  failure  both  stakes  are  lost 
and  society  itself  is  injured.* 

Where  the  security  is  in  the  nature  of  an  endorsement 
or  guarantee,  the  endorser  or  guarantor  should  be  com- 
pelled to  pay  the  creditor  his  demand,  and. obliged  to  look 
to  the  debtor  for  re-payment.4  A trader  ought  to  be  con- 
tinually on  the  alert  in  dealing  with  those  of  whose  sol- 
vency he  is  not  fully  satisfied,  so  that  he  may  obtain  an 
equivalent  in  money  or  property  or  good  security  at  the 
time  of  the  delivery  of  the  commodity  which  he  is  selling. 

3.  Where  a party  obtains  goods  upon  false  statements  as  to  his  financial  con- 
dition, and  npon  false  representation  that  said  goods  are  to  be  retailed  in  due  course 
of  business,  he  will  be  held  guilty  of  fraud  if  he  disposes  of  the  goods  other  than  in 
the  ordinary  course  of  business,  and  upon  conviction  may  be  punished  by  impris- 
onment for  such  a term  as  the  court  may  see  proper. — Charge  of  Justice  Blodgett  to  the 
Jury  in  U.  S.  v.  Frank,  3 B.  It.  175. 

4.  Payment  of  a note  by  on  insolvent  firm  constitutes  a fraudulent  preference 
to  endorser  of  said  note,  who  would  be  obliged  to  pay  it  at  maturity  on  failure  of 
firm  so  to  do,  and  all  he  ran  claim  is  a right  to  prove  his  debt  against  the  bank- 
rupt firm  and  share  equally  with  the  other  creditors  in  whatever  dividend  is  declar- 
ed. It  is  not  a fraud  under  the  Act  for  the  holder  to  receive  payment  in  full  from 
the  indorser  cn  failure  of  the  bankrupt  maker,  for  os  he  cannot  accept  payment 
from  the  maker  if  he  knows  him  to  be  bankrupt,  bis  acceptance  of  payment  from 
the  endorser  who  is  secondarily  liable,  is  only  the  fruition  of  his  care  in  obtaining 
the  endorsement  security. — In  re  Alii,  Jr,  3 B.  R 23. 

Where  the  holder  of  a note  receives  part  ot  the  amount  of  the  same  from  the 
endorser,  he  is  entitled  to  prove  for  the  whole  amount  against  the  estate  of  the 
bankrupt  makers,  and  holds  any  surplus  he  may  receive  over  and  above  the  amount 
of  the  note  in  trust  for.  the  endorser.  If  the  creditor  om>ts  to  prove  his  debt,  thus 
showing  he  looks  to  the  endorser  alone  for  payment,  the  endorser  is  entitled  to 
come  in  and  prove  the  note  against  the  bankrupt’s  estate,  and  receive  dividends 
upon  its  whole  amount — In  re  Ellerhorst  & Co.,  5 13.  H 144. 

Knowledge  of  debtor's  insolvency  or  notice  ot  sufficient  facts  at  the  time  of 
entry  of  judgment  on  a warrant  to  confess  same,  renders  creditor  guilty  of  a fraud 
on  the  Bankrupt  Act.-  Oolson  et  at.  v.  A eihoff  et  at.,  5 B.  It.  56. 

19 
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CHAPTER  II. 

SECURING  DOUBTFUL  CLAIMS. 

Where  debts  have  been  created  and  the  creditor  can 
obtain  a conveyance  of  property,  mortgage  security,  pay- 
ment, attachment,  or  a judgment  lien,  fully  four  months 
previous  to  the  filing  of  a petition  in  bankruptcy  by  or 
against  his  debtor,  in  such  cases  the  Bankrupt  Act  will  not 
disturb  the  security.1  AU  the  transactions,  however,  inci- 

1.  The  fraud  cannot  exist  if  the  preference  was  not  obtained  in  contemplation 
of  bankruptcy,  and  within  the  specified  time  (six  months),  the  preference  in  snch 
case  becomes  merely  the  payment  of  a just  debt — Forsaith  v.  Merrill  et.  al.,  3 B. 
R.  11. 

A chattel  mortgage  given  to  secure  tin  payment  of  borrowed  money,  even 
though  part  of  the  consideration  was  for  money  loaned  sometime  previous  to  the 
giving  of  the  security,  will  be  held  to  be  valid  where  no  suspicion  of  complicity  or 
knowledge  of  insolvency  of  debtor  rests  upon  mortgagee. — In  re  Rosenberg,  3 B. 
R.  33. 

A mortgage  or  other  conveyance  made  as  security  foi*  a debt  evinced  by  a note 
or  bond  will  be  upheld  as  a security  for  the  same  continuing  debt,  though  the 
evidence  may  be  cnanged  by  renewal  or  otherwise  ; but  where  the  security  itself 
(and  not  the  evidence  of  debt)  is  changed,  the  same  will  not  be.  The  assignee 
takes  the  property  of  the  bankrupt  in  the  same  plight  in  which  it  was  held  by  the 
bankrupt  when  his  petition  was  filed,  subject  to  the  same  liens  which  would  have 
existed  against  it  had  no  adjudication  of  bankruptcy  been  made  ; but  as  the  assig- 
nee represents  the  creditors’  rights,  as  well  as  those  of  the  bankrupt,  any  incum- 
brance which  would  be  a fraud  against  the  creditors  would  be  void  against  him. — 
In  re  Johns,  Jr.,  4 B.  R.  5. 

Where  insolvent  firm  made  a conveyance  of  nearly  all  their  joint  personal 
property  to  creditors  who  had  reasonable  cause  to  believe  the  firm  to  be  insolvent, 
it  was  held  that  the  adjudication  of  one  of  the  firm  a bankrupt  on  his  own  petition, 
within  four  months  after  the  making  of  said  conveyance,  did  not  render  the  same, 
invalid  as  being  a preference  in  fraud  of  the  act. — Foraalh  v.  Merrill  el  al.,  3 B.  R, 
12. 

A creditor  will  be  allowed  to  prosecute  his  suit  to  final  judgment,  where  it  has 
been  commenced  more  than  four  months  prior  to  filing  of  a petition  iu  bankruptcy, 
and  a lien  acquired  by  attachment  of  property  of  bankrupt  on  m'sn*  process . will 
be  preserved  though  bankrupt  may  have  obtained  his  discharge  while  the  suit  is 
pending.  — Bales  v.  7b ppan,  3 B.  It.  159  ; s.  c 99  Mass.  Rep.  376. 

The  fact  that  the  judgment  was  entered  upon  a warrant  of  attorney  does  not 
invalidate  the  lien  if  the  creditor  did  not  know  of  the  failing  circumstances  of  the 
debtor,  and  if  it  was  not  entered  up  “in  contemplation  of  bankruptcy  or  insolvency.” 
— In  re  Weeks.  4 B R.  1C. 

Where  a debtor  confessed  a judgment  within  four  months  previous  to  the  filing 
of  the  petition  agiinst  him,  being  at  the  time  insolvent,  and  the  creditor  having 
reason  to  believe  him  so,  though  there  was.  as  a consideration  for  said  judgment, 
a pre-existing  debt  The  court  decided  it  to  be  in  fraud  of  the  Bankrupt  Act, 
being  iu  the  category  of  acts  prohibited  in  section  34.  — Votjle  v.  LaUirop , 4 B.  It.  140. 

A judgment  is  fraudulent  and  void  if  the  plaintiff  knew  at  the  time  it  was 
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dent  to  such  securities,  such  as  the  acknowledgement  of  a 
real  estate  mortgage,  the  ''entry  of  a judgment  &c.,  must 
have  taken  place  fully  four  months  before  the  commence- 
ment of  bankruptcy  proceedings,  to  prevent  them  being 
denounced  “ acts  of  bankruptcy.”  But  where  a creditor 
has  no  reasonable  cause  to  believe  or  suspect  his  debtor 
to  be  insolvent,  and  he  obtains  security  for  the  debt,  such 
act  will  not  be  denounced  as  in  fraud  of  the  bankrupt  law.’ 
When  circumstances  come  to  their  knowledge  leading  to 
suspicion  only,  creditors  should  recollect  that  it  has  been 
decided  that  such  circumstances,  though  too  slight  to 
occasion  belief  in  the  debtor’s  insolvency,  are  sufficient  to 

entered  up,  that  the  debtor  had  executed  a deed  of  assignment  to  said  plaintiff  and 
another  party. — Shaffer  v.  Fre.  chery  ei  aL,  4 B.  B.  179. 

2.  Where  counter  suite  were  pending  in  a State  Court,  in  one  of  which  an 
attachment  had  been  made  more  than  four  mouths  prior  to  the  commencement  of 
bankruptcy  proceedings  against  one  of  the  parties,  and  in  the  other  there  was  no 
security  by  attachment  on  the  counter  claim  or  set-off  (against  the  person  now  a 
bankrupt),  the  parties  thereto  (being  brothers  in  law),  stipulated  one  day  prior  to 
the  commencement  of  bankruptcy  proceedings  against  the  party  whose  property 
had  been  attached,  that  the  suit  in  which  there  was  an  attachment  might  proceed, 
and  all  other  actions  between  the  parties  be  discontinued,  held  that  “ the  litigation 
in  its  subsequent  stages  is  in  fraud  of  the  Bankrupt  Act,  and  an  attempted  invasion 
of  tbe  rights  of  the  general  creditors.” — In  re  Sampson  el  ai.,  4 B.  R.  1. 

The  assignment  of  a bankrupt's  estate  under  sec.  14  of  the  United  States  Bank- 
rupt Act  of  1807,  does  not  dissolve  au  attachment  of  his  estate  made  more  than 
four  months  prior  to  the  commencement  of  proceedings  in  bankruptcy.  When  the 
officer’s  return  shows  that  an  attachment  was  made  more  than  four  months  prior  to 
the  defendant’s  commencement  of  proceedings  in  bankruptcy,  the  plaintiff  is  enti- 
tled to  judgmeut  to  bo  satisfied  out  of  the  specific  property  returned  upon  the  writ 
— Bowman  v.  Harding , 4 B.  It  5. 

In  au  actiou  brought  by  an  assignee  in  bankruptcy  against  a creditor  to  recov- 
er the  value  of  certain  property  transferred  by  the  bankrupt  to  the  creditor  within 
four  months  preceding  the  adjudication  of  bankruptcy,  it  is  not  being  shown  that  a 
preference  of  creditors  or  a traud  on  the  act  was  thereby  intended,  but  that  the 
same  was  doue  iu  pursuance  to  a previous  agreement,  and  to  prevent  the  sqander- 
ing  of  the  property  by  the  bankrupt,  the  assignee  was  not  allowed  to  recover. — In 
re  Wadsworth,  2 B.  R.  101. 

Where  bankrupt  was  charged,  on  petition  of  creditors,  with  having  in  Decem- 
ber, 1867,  executed  a mortgage  with  intent  to  prefer  other  creditors,  and  in  April, 
1868,  with  having  suspended  and  not  resumed  payment  within  fourteen  days.  The 
court  granted  an  injunction  on  said  mortgage,  and  in  July  the  debtor  was  adjudica- 
ted bankrupt.  The  bankrupt  leased  a spacious  mansion,  aud  converted  it  into  an 
infirmary  ami  bathing  establishment,  and  was  supplied  with  w ares  and  merchandise 
for  fitting  up  the  same  by  the  mortgagees,  upon  au  agreement  of  credit.  The  court 
held  that  there  is  not  sufficient  ground  in  the  evidence  for  adjndginp  that  debtor 
was  insolvent  or  contemplated  insolvency,  or  that  in  making  the  mortgage,  he  even 
thought  of  the  Bankruptcy  Act.  much  less  iutended  to  violate  any  of  its  provisions. 
The  mortgagors  wisely  asked  for  security,  and  the  debtor  had  a right  to  give  it 
They  are  not  shown  to  have  violated  any  law,  nor,  so  far  os  appears  in  the  proofs, 
any  private  pledge  or  stipulation,  or  any  wholesome  custom  of  trade.  Judgment 
iu  their  favor  with  C06t  of  suit — Potter  el  aL  v.  CoggeshaU,  4 B.  R.  19. 
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make  it  the  creditor’s  duty  to  institute  inquiries  and  in- 
vestigate as  far  As  possible,  th<?  condition  of  the  debtor’s 
affairs.  Shrewd  creditors,  however,  frequently  secure 
a part  and  sometimes  the  whole  of  their  claims  by  pre- 
ferences ; which  is  done  by  giving  assistance  to  their 
debtor  when  he  is  in  danger  of  being  thrown  into  bank- 
ruptcy before  the  securities  have  fully  matured. 

In  some  cases  mortgages  or  other  conveyances  which 
require  filing  or  recording  under  State  laws  to  make  them 
valid  against  the  subsequently  acquired  rights  of  others, 
are  not  made  a matter  of  record  or  any  notice  of  their 
execution  given  to  the  public  by  filing  of  the  same  until  a 
sufficient  time  has  elapsed  since  their  execution  to  prevent 
their  being  declared  acts  of  bankruptcy.  As  there  is 
nothing  in  the  Bankrupt  Act  which  expressly  prohibits 
such  security,  it  has  been  the  privilege  of  the  creditor  to 
take  advantage  of  this  omission.®  Priority  of  filing  or 
recording  is  now  held  requisite  as  between  the  security 
obtained  by  a mortgage  creditor  and  a judgment  creditor.4 
And  it  has  just  been  held  by  one  of  the  most  learned  and 
far-seeing  jurists  of  the  day,  that  the  possession  of  pro- 
perty obtained  after  the  commencement  of  bankruptcy 
prqceedings,  under  an  unacknowledged  unrecorded  chattel 
mortgage,  would  not  be  good  as  against  the  assignee  in 
bankruptcy.® 

3.  If  the  bene6ciaries  in  a conveyance  or  mortgage  are  satisfied  with  the  seen- 
rity  afforded  by  the  instrument  unrecorded,  there  is  neither  necessity  nor  obligation 
to  record  it.  The  recording  is  only  necessary  to  make  an  instrument  valid  against 
creditors  under  State  law  and  the  bankrupt  act  recognizes  and  respects  such  validity 
if  it  be  prior  to  bankruptcy  proceedings.  — In  re  Wynne,  4 B.  R.  5. 

A mortgage  on  personal  prop-  rty  is  good  against  the  assignee  although  not 
filed  or  recorded.— In  re  Griffiths,  3 B.  It  173. 

4.  Where  a judgment  was  recovered  prior  to  the  execution  of  a mortgage,  which 
was  recorded  before  the  judgment  was  made  a matter  of  record,  it  was  held  that  the 
lien  of  the  mortgage  was  pnor  to  that  of  the  judgment — In  re  Lacy,  4 B.  R.  15. 

5.  A chattel  mortgage  not’valid  as  against  creditors  under  the  State  Law,  and 
under  which  the  mortgagee  had  taken  possession,  having  at  the  time  reasonable 
i . use  to  believe  his  debtor  insolvent  is  invalid  as  against  the  assignee  in  bankrupt- 
cy. And  even  if  valid  between  the  parties  it  will  be  a preference  if  recorded 
wi  hiu  four  months  of  bankruptcy  proceedings.  — Harvey,  assignee,  v.  Oane,  5 B.  R. 
-t.  0.2C  L N.  341. 
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CHAPTER  III. 

OBTAINING  SECURITY  BY  DEED  AND  TRANSFER. 

What  has  been  said  of  mortgages  and  other  convey- 
ances includes  deeds  executed  to  prefer  one  or  more 
creditors,  the  consideration  of  which  is  a payment  of  the 
debtor’s  obligations.  The  possibility  of  such  security 
being  given  and  the  discovery,  thereof  not  being  made,  is 
one  which  must  be  obvious  to  any  one  who  has  had 
experience  in  the  transfers  of  real  estate,  the  title  to 
which  is  so  frequently  affected  by  the  failure  to  record 
conveyances.  Many  purchasers  of  real  estate,  trusting  to 
the  known  or  reputed  wealth  and  integrity  of  the  grantor, 
neglect  to  record  their  deeds  for  months  and  even  years. 
The  loss  or  destruction  of  deeds  or  other  instruments 
before  recording  them  occasions  much  litigation  in  our 
State  Courts.  As  the  omission  to  make  a conveyance 
giving  preference  a matter  of  record  at  the  time  of  its 
execution  does  not  invalidate  it  under  the  Bankrupt  Actf 
such  omission  being  the  act  of  the  creditor  and  not  of  ^ie 
bankrupt,  and  as  its  subsequent  recording  or  filing  fre- 
quently occasions  but  little  notice  until  its  full  effects  are 
understood,  the  reader  will  readily  perceive  how  the  act 
m^y  be,  and  undoubtedly  frequently  is,  evaded  in  this 
way.4  Some  avail  themselves  of  other  means  to  avoid  the 

1.  Where  deed  was  made,  after  insolvency,  to  wife,  held  invalid. — In  re  Adams 
8 B.  H.  139. 

Deed  of  trust  to  secure  note  to  wife,  previous  to  voluntary  bankruptcy,  invalid. 
OiUespie  v.  McKnight,  el  at,  3 B.  R.  117.  - 

Whore  a deed  of  trust  executed  by  a bankrupt  gave  a bank  a preference,  the 
court  held  tlmt  as  its  officers  were  ignorant  at  the  time  of  taking  the  security  of  the 
bankrupt’s  then  insolvent  condition,  and  had  not  reasonable  cause  to  suspect  his 
insolvency  or  that  he  was  acting  in  contemplation  of  insolvency,  the  security  was 
valid.— ice  v.  Franklin  Avenue  Girman  Saving’s  Institution,  3 B.  R,  53. 

2.  A deed  of  trust  which  was  executed  December  8,  18G6,  by  a person  who  did 
not  become  a bankrupt  until  June  8,  1867,  was  not  recorded  until  March  2,  1867, 
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provisions  of  the  Bankrupt  Act  relative  to  fraudulent  pre- 
ferences, which  is  by  disposing  of  their  demands  against 
their  debtors  whom  they  deem  insolvent,  to  some  one  of 
their  debtor’s  customers  who  is  indebted  to  him.  This,  if 
done  in  compliance  with  the  laws  of  the  State  in  which  the 
parties  are  domiciled,  can  hardly  ever  be  reached  by  pro- 
ceedings in  bankruptcy  if  it  be  accomplished  prior  to  the 
commencement  of  bankruptcy  proceedings. 

the  court  held  that  the  recording  (which  was  within  four  months  previous  to  the 
commencement  of  bankruptcy  proceedings)  was  not  au  act  of  bankruptcy,  for  the 
deed  was  operative  from  its  date,  and  the  act  of  the  creditors  in  recording  it  cannot 
be  construed  as  the  act  of  the  bankrupt,— in  re  Johns,  4 B.  R.  5. 

Creditors  ore  entitled  to  the  costs  made  in  bankruptcy  proceedings  where  the 
incumbrance  in  favor  of  any  other  creditor  is  prima  facie  fraudulent,  aud  so  appears 
on  record,  even  though  it  should  afterwards  appear  that  the  mortgage  was  valid  as 
to  the  amount  actually  secured,  and  the  proceeds  of  property  sold  under  such  se 
curity  is  liable  for  creditors’  costs  in  bankruptcy. 

The  omission  of  the  secured  creditor  to  nave  his  mortgage  show  upon  its  face 
that  it  is  valid  is  such  au  omission  that  he  cannot  complain  that  other  creditors 
regard  it  as  it  appears  on  its  Hue,  prima  facie  fraudulent  — In  re  Dumont,  4 B.  R 4. 

3.  The  title  of  second  vendee  can  only  be  impeached  when  it  is  shown  that  he 
participated  in  the  fraudulent  sale  to  the  tirst  vendee^  or  if  this  is  not  shown  then 
it  must  appear  that  he  purchased  with  the  knowledge*  that  sale  to  first  vendee  was 
fraudulent  The  mere  fact  that  second  vendee  knew  that  vendor  had  disposed  of 
his  entire  stock  of  goods  to  the  first  vendee  out  of  the  ordinary  course  of  business, 
will  not  alone  defeat  the  title  of  the  second  vendee  to  the  goods. — In  re  Babbitt 
el  al,  4B.  R.  30. 

Where  transfer  property  had  been  made  by  bankrupt  nine  months  prior  to  ad- 
judication and  certain  creditors  preferred  charges  of  fraud,  Ac.,  the  court  held 
that  the  conveyance  is  not  one  which  the  Bankrupt  Act  denounces  as  fraud.  There 
was  no  false  swearing  in  not  inserting  such  property  in  the  schedules  of  assets,  it 
beiDg  vested  iu  the  receiver  appointed  by  the  Suite  Court,  and  not  in  the  bankrupt. 
The  other  specifications  are  not  sustained.  Discharge  will  be  granted  when  the 
Register  shall  have  certified  conformity. — In  re  Freeman,  4 B.  R.  17. 

The  conveyance  of  the  whole  of  the  property  of  a party  to  one  creditor  to 
Becure  a pre-existing  debt  is  fraudulent  aud  void,  and  the  party  must  be  presumed 
to  have  known  the  natural  consequences  of  his  own  act ; and  the  intent  to  prefer 
may  be  inferred  from  the  act  of  preference.— in  re  Rison,  4 B.  U.  111. 

To  render  a mortgage  void  under  the  35th  Section  of  the  Bankrupt  Act,  it  is 
not  necessary  that  the  debtor  knew  or  believed  himself  insolvent.  The  ■*  ection  treats 
of  insolvency  as  a condition  of  fact,  not  of  belief  and  with  knowledge  of  which 
and  its  consequences  he  is  chargeable  in  law.  It  follows  as  a logical  sequence 
that  when  a man,  insolvent  in  fact,  gives  a mortgage  to  one  existing  creditor,  he 
does  so  with  a view  to  give  him  a preference. 

The  Act  of  1841  declares  void  preferences  made  by  a party  “ contemplating 
bankruptcy."  The  Act  of  1867  “being  insolvent,”  and  the  decisions  under  the 
former  act  are  not  always  applicable  to  the  present  statute  If  an  insolvent  give  a 
mortgage  to  a creditor  who  has  reasonable  cause  to  believe  him  insolvent,  the  fraud 
upon  the  Bankrupt  Act  is  complete  as  to  both.  The  question  is  not  what  the 

creditor  did  believe,  but  what  he  had  reasonable  cause  to  believe. — In  re , 5 

B.  R. 

In  all  sales  under  deeds  of  trust  outstanding  when  such  deeds  have  been  given 
by  a bankrupt,  the.  party  bolding  claim  secured  by  deed  of  trust  must  come  in  and 
prove  his  claim.  A bill  in  equity  will  lie  to  review  qll  sales  made  under  deeds  of 
trust  subsequent  to  bankruptcy.— Da  via  et  al,.  v.  Girpenter  el  aL,  5 B.  R. 
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CHAPTER  IV. 

APPLICATION  FOR  ADJUDICATION  OF  BANKRUPTCY  BY  A DEBTOR. 

In  addition  to  what  has  been  said  in  the  preceding 
pages  of  this  work  on  this  subject,  and  in  the  quotation 
from  section  eleven  of  the  Bankrupt  Act  of  1867,  the  fol- 
lowing paraphrase  is  submitted,  as  it  may,  perhaps,  enable 
the  casual  and  unprofessional  reader  to  comprehend  more 
readily  the  meaning  and  true  force  of  this  section  and  its 
several  parts,  forming  so  long,  and  as  some,  perhaps,  will 
consider  a complex  sentence,  because  it  contains  so  many 
important  provisions  in  one  single  long  sentence,  that  some 
readers  may  find  it  difficult  to  understand,  on  the  first 
reading,  the  full  import  of  the  section  and  of  each  of  its 
provisions. 

It  is  believed,  however,  that  notwithstanding  this 
change  in  form  and  of  a few  words  and  a different  juxta- 
position of  other  words,  no  legal  mind  will  give  to  the 
section  as  thus  set  forth,  or  to  any  of  its  parts,  a construc- 
tion different  from  the  legal  significance  of  the  literal  and 
original  text  of  the  act,  as  passed  by  Congress,  and  which 
will  be  found  in  the  appendix  to  this  work. 

The  eleventh  section  provides  : 

I.  A person  residing  within  the  jurisdiction  of  the 
United  States  owing  debts,  may  apply  for  an  adjudication 
of  bankruptcy.  But 

II.  The  amount  of  the  applicant’s  debts  must  be 
such  as  are  provable  under  the  Act,  and  must  exceed  in 
amount  three  hundred  dollars. 


\ 
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III.  The  application  must  be  by  petition  addressed 
to  the  United  States  Judge  of  the  judicial  district  in 
which  the  applicant  or  debtor  resides  or  has  carried  on 
business. 

IV.  And  his  business  must  have  been  carried  on  in 
that  district  for  six  months  next  immediately  preceding 
the  time  of  filing  the  petition,  or 

V.  It  must  have  been  carried  on  for  the  longest  period 
during  such  sis  months,  i.  e.  for  a period  longer  than  he 
has  been  engaged  in  business  in  any  other  district  during 
the  next  preceding  six  months. 

VI.  The  petition  must  set  forth  the  place  of  residence 
of  the  applicant.  And  alsd 

VII.  That  he  is  unable  to  pay  his  debts  in  full. 

VIII.  His  willingness  to  surrender  all  his  estate  for 
the  benefit  of  his  creditors. 

IX.  His  desire  to  obtain  the  benefit  of  the  bankrupt 
law  must  also  be  stated. 

X.  To  the  petition,  there  must  be  annexed  a schedule. 

XI.  The  schedule  must  contain  a full  and  true  state- 
ment of  all  the  debts  of  the  applicant,  and  as  far  as 
possible  it  must  state 

XII.  To  whom  each  debt  js  due,  with  the  place  of 
residence  of  each  creditor  if  known  to  the  debtor,  and  if 
not  known,  this  fact  must  be  stated. 

XI  ll.  The  sum  due  to  each  creditor  must  be  stated, 
and  the  nature  of  the  debt  or  demand,  and  whether  foun- 
ded on  written  security,  obligation,  contract  or  otherwise. 
And  it  must  also  state 

XIV.  The  true,  cause  and  consideration  of  the  indebt- 
edness in  each  case,  and  the  place  where  such  indebted- 
ness occurred. 

XV.  The  petition  must  state  any  existing  mortgage, 
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pledge,  lien,  judgment  or  collateral  or  other  security  that 
may  have  been  given  for  the  payment  of  each  debt. 

XVI.  There  must  also  be  annexed  an  accurate  inven- 
tory of  all  the  debtor’s  estate,  both  real  and  personal,  that 
is  assignable  by  this  act. 

XVII.  The  estate  must  be  described,  and  it  must  be 
slated  where  it  is  situated,  and  whether  there  are  any, 
$nd  if  so,  what  inciimbrancies  are  thereon. 

XVIII.  The  inventory  must  be  verified  by  the  oath  of 
the  debtor,  as  must  also  be  the  schedules  and  petition. 

XIX.  The  filing  of  such  a petition  is  an  act  of  bank- 
ruptcy, and  the  petitioner  shall  be-adjudged  a bankrupt. 

Besides  his  compliance  with  all  the  above  require- 
ments, the  baukrupt’s  assets  must  now  equal  in  amount 
fifty  per  cent  of  the  debts  proved  against  his  estate,  for 
he  will  not  now  be  entitled  to  a discharge  unless  he  files 
with  the  court  the  assent  in  writing  of  a majority  in 
number  aud  value  of  his  creditors  (whose  debts  have 
been  proved),  to  whom  he  shall  have  become  liable  as 
principal  debtor.1 

1.  An  involuntary  bankrupt  who  has  complied  with  all  the  provisions  of  the 
bankrupt  act  can  apply  tor  aud  receive  a discharge  the  same  as  a voluntary  bank- 
rupt. The  thirty-third  section  of  the  bankrupt  act,  as  amended  July  27,  1868,  and 
July  14,  1870,  is  applicable  to  proceedings  in  involuntary  bankruptcy.  An  insol- 
vent, although  haviup  assets,  and  those  assets  having  been  duly  surrendered  to  the 
assignee,  but  not  uinouutiug  to  the  required  fifty  per  cent  of  the  claims  proven 
against  his  estate,  is  not  entitled  to  a certificate  of  conformity,  unless  the  bankrupt 
before,  on,  or  at  the  time  of  beariug  of  the  application  for  discharge,  tender  or  file 
the  assent  in  writing  of  a majority  in  number  und  value  of  his  creditors  to  whom 
he  shall  have  become  liable  as  principal  debtor,  aud  who  shall  have  proved  their 
clnims  as  requited  by  section  thirty-three  of  the  bankrupt  act  as  amended.  In  case 
an  in  volume  iy  bankrupt  does  not  tender  or  file  the  assent  of  his  creditors  or  show 
payment  of  his  debts  by  the  return  of  the  assignee,  or  that  his  property  and  effects 
equal  or  will  pay  fifty  per  cent,  60  as  to  comply  with  the  requirements  of  section 
thirty-throe  of  the  bankrupt  act  as  amended,  the  certificate  of  conformity  cannot 
be  granted. — In  re  Bunster,  5 B.  It.  No.  2. 

In  voluntary  cases  the  same  rule  applies  as  laid  down  above,  in  re  Bunster, 
and  where  the  bankrupt’s  assets  do  not  equal  said  fifty  per  cent,  and  he  does  not 
obtain  said  assent,  he  can  only  be  discharged  from  debts  contracted  prior  to 
January  1st,  1869.—  In  re  Graham,  6 B.  R.  155  ; in  re  Borden  & Geary,  5 B.  R.  128. 
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CHAPTER  y. 

AMENDMENTS  APPROVED  JULY  14,  1870. 

' * 

Those  creditors  whose  debts  were  contracted  subse- 
quent to  January  1,  1869,  can  now  prevent  the  bankrupt 
from  obtaining  a discharge  unless  his  assets  are  equivalent 
to  fifty  per  cent,  of  their  debts,  by  refusing  consent  to  the 
same.  The  amendment  only  provides  that  the  section 
(33)  so  amended  shall  not  apply  to  debts  from  which  the 
bankrupt  seeks  a discharge,  which  were  contracted  prior 
to  January  1,  1869.  That  section  (33),  as  previously 
amended,  provided  that  a discharge  should  not  be  granted 
to  a bankrupt  whose  bankruptcy  proceedings  were  com- 
menced subsequent  to  January  1,  1869,  if  his  assets  were 
not  equivalent  to  fifty  per  cent,  of  his  debts,  unless  a ma- 
jority of  his  creditors  in  number  and  amount  gave  their 
written  consent  thereto.  Therefore,  the  amendment 
which  provides  that  those  provisions  shall  not  apply  to 
debts  contracted  previous  to  January  1,  1869,  does  not 
preclude  a dividend  on  such  debts,  because  the  amended 
section  has  no  reference  to  a dividend  as  such  ; but  as 
now  amended  intends  that  if  the  assets  do  not  equal  fifty 
per  cent,  of  the  bankrupt’s  liabilities,  the  creditors  repre- 
senting those  debts  contracted  prior  to  January  1,  1869, 
should  not  be  permitted  to  object  to  the  bankrupt’s 
discharge  on  account  of  insufficiency  of  assets.  Some  may 
contend  that  the  amendment  only  intends  payment  to 
creditors  whose  debts  were  contracted  subsequent  to 
January  1,  1869,  where  the  assets  will  not  equal  fifty  per 
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cent,  of  all  of  the  debts  proved,  but  such  a view  cannot 
be  sustained. 

Under  the  first  working  of  the  Bankrupt  Act  of  1867, 
it  was  never  contended  but  that  all  creditors  (not  preferred 
by  the  Act  itself),  should  share  equally  in  the  bankrupt’s 
estate  when  their  debts  were  not  secured  as  provided  by 
the  law,  and  there  is  nothing  in  the  amendments  of 
July  14,  1870,  that  will  permit  those  whose  debts  were 
contracted  since  January  1,  1869,  to  receive  a larger  per- 
centage or  dividend  than  other  creditors.  The  intent  of 
the  law  is  to  secure,  as  much  as  possible,  (consistent  with 
a due  regard  to  the  interests  of  all  parties),  an  equal  dis- 
tribution of  the  debtor’s  estate  amongst  all  his  creditors, 
and  the  intention  of  Congress  in  this  amendment  seems 
to  have  been  not  to  release  the  assets  from  the  claims  of 
any  class  of  creditors,  but  a release  of  the  bankrupt  him- 
self from  those  debts  which  have  been  of  long  standing 
and  unpaid,  and  which  it  is  now  reasonable  to  presume  he 
would  never  be  able  to  pay. 

There  can  be  little  doubt  that  the  working  of  the  Act, 
as  at  present  amended,  will  be  in  effect  to  prefer  those 
creditors  whose  debts  have  been  contracted  subsequent  to 
January  1,  1869,  where  the  bankrupt’s  assets  are  not 
equivalent  to  fifty  per  cent,  of  his  liabilities,  for  the  reason 
that  their  consent  alone  will  be  required  to  entitle  the 
bankrupt  to  a full  discharge,  and  their  claims  will,  in  many 
instances,  be  sought  after  by  the  bankrupt’s  friends  in 
order  to  give  a consent  thereon  to  his  discharge.1 


1.  Where  an  application  for  a discharge  had  been  made  prior  to  July  14,  1870, 
and  a reference  orderod  to  a Register  iu  bankruptcy  to  take  necessary  proofs  and 
ascertain  if  the  assets  were  not  equal  to  fifty  per  cent,  of  the  claims  proved  against 
the  estate  of  the  bankrupt  upon  which  he  was  liable  as  principal  debtor,  the  Regis- 
ter not  having  made  his  rep  >rt  thereon  until  after  the  amendment  of  the  Bankrupt 
Act*  approved  July  14*  1870  The  bankrupt  filed  a supplemental  petition  referring 
to  the  amendment  of  July  14th,  1870,  and  the  court  modified 4ts  original  order  of 
reference  and  directed  the  Register,  iu  addition  to  the  requirements  of  the  first 
order,  to  determine  and  report  whether  the  assets  were  equivalent  to  fifty  per  cent. 
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The  consent  of  these  creditors  will  be  requisite  to  dis- 
charge him  from  debts  contracted  subsequent  to  January 
1,  1809,  if  the  assets  are  not  equal  to  fifty  per  cent,  of  all 
the  debts  proved.  The  amendment  contains  the  term 
“Debts  from  which  the  bankrupt  seeks  a discharge  con- 
tracted prior  to  January  1,  1809,”  and  therefore  affects 
only  debts  which  were  made  or  contracted  prior  to  that 
date.  The  time  is  distinctly  specified,  and.  it  is  left  for  the 
courts  to  decide  whether  the  contracting  does  or  does  not 
relate  back  of  that  time. 

It  is  believed  that  the  courts  will  hold  that  the  giving 
of  a promissory  note  or  other  obligation  subsequent  to 
January  1,  1809,  for  a debt  previously  made,  will  not 
affect  the  original  debt,  (if  contracted  previous  to  January 
1,  1869,)  but  that  it  will  be  discharged  under  the  provis- 
ions of  the  amendment  of  July  14,  1870,  notwithstanding 
such  note  or  evidence  of  liquidation  bears  date  subsequent 
to  the  time  named  in  the  amendment.3 


of  the  debts  and  liabilities  contracted  after  January  1st,  1860.  The  Register  re- 
ported that  he  had  examined  the  several  papers  before  him  (including  a consent  to 
the  bankrupt’s  discharge)  that  the  proofs  appeared  satisfactory  ; and  i here  being  no 
opposing  interest,  that  the  assets  of  the  bankrupt  were  equal  to  fifty  per  cent,  of 
claims  proved  on  account  of  debts  and  liabilities  contracted  subsequent  to  January 
1st,  1869,  upon  which  he  was  liable  as  principal  debtor,  that  the  assent  in  number 
and  value  of  creditors  who  had  proved  their  claims  on  debts  contracted  subsequent 
to  January  1st,  1869,  had  not  been  filed,  and  that  under  the  amendments  to  the 
Bankrupt  Act  approved  July  *27th,  1868.  and  July  11th,  1870,  the  bankrupt  was 
entitled  to  his  discharge.  Discharge  granted  by  the  court. — In  't  Rockwell  A 
Woodruff,  4 B.  R.  74.  As  toinvoluntary  cases,  see  in  re  Banster,  5 B.  IL  82. 

Where  a bankrupt  applies  tor  his  discharge,  his  assets  not  Oeiug  equal  to  fifty 
per  cent,  of  the  claims  proved  against  his  estate  which  were  contracted  since 
January  1,  1869.  The  court  decided  that  the  bankrupt  was  entitled  to  be  dis- 
charged frotn  all  debts  provable  against  his  estate,  which  were  '‘ont  meted  prior  hi 
January  1,  1869. — In  re  Seay.  4 B.  R.  82;  Borden  6 B.  R.  128  ; Graham,  5 ib.  153. 

2 .The  promissory  note  of  a debtor  given  lor  a precedent  simple  contract  de- 
mand will  not  operate  as  payment  so  tvs  to  preclude  the  creditor  lrom  sneing  on 
the  original  consideration,  although  given  under  nu  express  agreement  that  it  was 
to  be  received  in  full  satisfaction  of  discharge. 

A promissory  note  made  by  a debtor  in  no  wav  afT'Cts  or  impairs  tlia  original 
debt  unless  it  is  paid.  — C le  v.  Sacbill,  1 Hill  s Rep.  516, 

In  general,  where  the  obligation  of  a third  party  is  received  from  the  debtor 
by  the  creditor  at  tiio  time  the  debt  is  contracted,  the  presumption  is  that  it  is 
agreed  to  be  taken  m payment,  but  such  presumption  may  be  rebutted  by  evidence 
of  a contrary  agreement  or  understanding  of  the  parties  which  may  be  inferred 
from  theii  subsequent  conduct  in  respect  to  such  transaction.  The  fact  that  a divi- 
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The  second  clause  of  the  amendment  approved  July 
14,  1870,  amends  that  part  of  the  thirty-ninth  section 
of  the  Bankrupt  Act  which  relates  to  suspension  of  com- 
mercial paper,  and  its  effect  is  to  declare,  by  act  of  Con- 
gress, what  many  of  our  learned  judges  have  already  held, 
*.  6-,  that  the  suspension  of  payment  of  commercial  paper 
(to  which  the  maker  has  no  defence),  for  a period  of 
fourteen  days,  creates  an  act  of  bankruptcy  by  reason  of 
such  suspension  and  non,-resumption  of  payment,  although 
the  suspension,  in  its  inception,  was  not  in  fraud  of  the 
provisions  of  the  Bankrupt  Act. 

This  clause  of  the  amendment  seems  to  have  been 


dend  in  bankruptcy  out  a/  the  assets  of  the  acceptor  (third  person)  has  been  re- 
ceived by  the  creditor  who  hits  been  paid  by  notes  of  the  debtor,  given  iu  lieu  of 
the  acceptance,  will  not  entitle  the  debtor  to  recover  back  the  amount  paid  by  him 
to  the  creditor  who  has  made  a tender  of  the  amount  received  as  dividend.  — Youngs 
▼.  btahlin,  34  N.  Y.  It.  858. 

Tin;  acceptance  by  a creditor  from  his  debtor  of  a bill  or  note  made  by  a third 
person  for  a claim  due  by  the  debtor,  does  not  satisfy  it  unless  tbe  parties  agreed 
that  it  should  be  received  as  payment  Where  the  note  or  bill  is  received  on  a 
pre  edent  debt,  the  presumption  is  that  it  was  not  taken  as  payment  and  the  onus 
of  establishing  that  it  whs  agreed  to  he  so  taken  is  upon  the  debtor.  But  where  it 
is  received  cotemporaneously  with  the  contracting  of  the  debt  the  presumption  is 
that  it  was  agretsl  to  be  taken  in  payment,  and  the  burdeu  of  proving  tho  contrary 
rests  oq  the  creditor. — Nod  v.  Murray.  3 Kernan,  168. 

A debt  is  not  paid  by  the  remittance  of  a draft  unless  by  special  agreement — 
X.  Y.  Sup.  CL  Hep.  1868  6 Abbott's  Prac.  234. 

A banker’s  draft  not  payment  of  the  original  debt  unless  by  special  agreement 
— Darnell  v.  Moorhouse,  36  IIow.  Pr.  511. 

The  renewal  of  a note  unless  received  by  agreement  in  payment  of  the  original 
noto,  does  not  constitute  a bar  to  an  action  brought  on  the  original  no»e,  aud  is  not 
an  extinguishment  of  the  original  debt --Boles  v.  Jlosekrans , 37  N.  Y.  Ct  Ap.  409. 

It  is  a well  settled  rule  ot  law  that  receiving  a negotiable  instrument  for  a debt 
does  not  operate  as  payment  unless  it  is  affirmatively  showu  that  such  was  the  in- 
tention ol  th‘ parties. — Johnson  v.  Bunk  of  Xotih  America,  5 Hobb.  554  ; G.bson 
v.  Tobie,  53  Barbour  191. 

In  order  to  make  the  receiving  of  the  note  of  a third  person  by  a vender  from 
the  vendee  a payment  of  tho  price,  there  mast  be  an  agreement  between  the  parties 
to  the  transaction  that  the  vendor  shall  receive  the  note  iu  payment  of  the  prop  Tty 
so  sold. — Gibson  v.  Toby,  53  Barbour,  191. 

Where  the  president  of  a bank,  who  is  the  maker  of  an  endorsed  note  dis- 
counted by  tho  bauk,  procures  a third  person  cognizant  of  the  facts,  to  umke  a new 
note  of  the  same  tenor  and  amount,  which  he  endorses  and  exchanges  for  his  own, 
and  delivers  that  to  the  maker  of  the  new  note  for  his  security,  making  eutries  iu 
the  books  of  the  bank,  indicating  that  the  first  note  is  paid  and  the  second  dis- 
counted, held  that  the  first  note  was  not  paid,  but  remained  in  force  against  both 
maker  and  endorser.  ■— Highland  Bank  v.  Dubois,  5 Demo,  558.  . 

Providing  for  the  payment  of  a note  and  the  actual  payment  thrreof  are  quite 
different  things,  aud  holder  may  cancel  the  renewal  note  and  recovery  be  had  on 
the  origiuaL—  Bates  y.Bosekrans,  37  N.  Y.  R.  409. 
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made  with  the  intent  to  hasten  bankruptcy  proceedings 
against  an  insolvent,  or  one  who  is  in  failing  circum- 
stances, so  that  his  assets  may  yield  as  large  a dividend 
as  possible  to  all  of  his  creditors,  without  giving  time  for 
fraudulent  preferences  to  get  beyond  reach  of  the  provi- 
sions of  the  Bankrupt  Act.  A creditor  may  even  now 
commence  and  carry  on  proceedings  in  a State  Court  for 
the  recovery  of  debts  due  him  on  commercial  paper,  but 
it  must  be  borne  in  mind  that  pending  Such  proceedings, 
the  debtor  may  dispose  of  his  property  or  encumber  the 
same  without  hindrance  from  the  State  Court.  But  as 
heretofore  stated,  by  the  commencement  of  bankruptcy 
proceedings  on  commercial  paper  fourteen  days  past  due, 
the  creditor  obtains  a lieu  on  all  of  the  bankrupt’s  pro- 
perty, not  exempt  by  the  provisions  of  the  Bankrupt  Act. 
Although  the  proceeds  of  the  debtor’s  property,  subject 
to  the  lien  guaranteed  by  the  Bankrupt  Act,  must  be 
equally  distributed  amongst  the  creditors  who  have 
proved  their  debts,  the  fact  that  the  lien  is  valid  against 
preferences  given  contrary  to  the  provisions  of  the  Bank- 
rupt Act,  not  only  from  the  date  of  the  filing  of  the 
petition,  but  for  several  months  prior  thereto,  makes 
the  same  of  greater  force  and  effect.  Even  though  the 
creditor  has  instituted  suit  in  a State  Court  for  the  re- 
covery of  his  claim,  he  will  not  be  precluded  thereby 
from  commencing  bankruptcy  proceeding  against  his 
debtor,  should  the  debt  be  one  provable  in  bankruptcy, 
and  its  validity  not  be  at  issue  in  the  State  Court.  Where 
the  debtor  is  in  default  in  an  action  commenced  in  a 
State  court,  for  the  recovery  of  a debt  provable  in  bank- 
ruptcy, and  it  is  discovered  that  he  is  insolvent  or  in 
danger  of  bankruptcy,  a judgment  should  not  be  entered  in 
the  State  Court.  But  if  judgment  should  be  recovered 
there,  no  execution  should  be  issued,  but  proceedings  in 
bankruptcy  ought  to  be  at  once  initiated  by  the  creditors. 
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CHAPTER  VI. 

SUPERSEDING  BANKRUPTCY  BY  ARRANGEMENT. 

The  creditors  can,  at  the  first  meeting,  or  at  any  subse- 
quent meeting  called  for  that  purpose,  make  “an  arrange- 
ment ” which  will  supersede  bankruptcy  proceedings,  if 
three-fourths  in  value  of  the  creditors  who  have  proved 
their  debts  “ shall  determine  and  resolve  that  it  is  for  the 
interest  of  the  general  body  of  the  creditors  that  the 
estate  of  the  bankrupt  should  be  wound  up  and  settled, 
and  distribution  made  among  the  creditors  by  trustees,  un- 
der the  inspection  and  direction  of  a committee  of  the 
creditors,”1  by  certifying  such  determination  to  the  Court, 
subject,  of  course,  to  the  Court’s  decision  as  to  the  benefit 
which  would  probably  result  to  the  body  of  creditors  from 
such  an  arrangement. 

This  consent  must  be  in  writing  and  signed  by 
three-fourths  in  value  of  the  creditors  who  have  proved 
their  claims  and  filed  them  with  the  clerk  of  the 
court.*  Upon  the  execution  by  and  filing  upon  behalf  of 

1.  If  the  bankrupt  and  all  the  creditors  who  have  proved  tlicir  debts  are  willing, 
the  petition  may  be  dismissed,  and  the  proceedings  discontinued. — In  re  Miller,  1 
B.  B.  105. 

Creditors  may  avail  themselves  of  the  provisions  of  the  43d  section  of  the 
bankrupt  act  of  1867,  at  the  first  meeting  or  at  any  time  thereafter. — 7n  re  Jones, 
2 B.  U.  20. 

Notwithstanding  the  appointment  of  a trustee  under  section  43  of  the  Bank- 
rupt Act  of  1867.  and  the  assignment  of  the  estate  to  him,  the  claim  of  any  credi- 
tor may  be  investigated  under  section  22.  and  the  bankrupt  and  other  persons  may 
be  examined  under  sectiou  26.— /n  re  Zinn,  et  al  4 B.  It.  145  ; In  re  Bokewell,  4 
B.  B.  199. 

Under  section  43  of  the  United  States  Bankrupt  Act  of  1867  the  trustees,  un- 
der pirectiou  of  the  committee  may,  if  so  ordered  by  the  court,  proceed  to  settle 
m the  estate  just  as  if  there  had  been  no  adjudication  of  bankruptcy  and  the  bankiupt 
was  managing  his  own  affairs,  tal  ing  care  always  to  sectue  legal  protection  to  each 
of  the  creditors. — In  re  Darby,  4 B.  R.  61. 

2.  The  bankrupt  should  make  affidavit  that  creditors  who  hold  three-fourths  of 
ajl  the  debts  proven  have  sigued  the  appointment  of  the  trustee.  A relative  of  the 
bankrupt  is  objectionable  as  a trustee,  nor  should  a creditor  who  shall  become  so 
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said  creditors  in  the  manner  prescribed  in  Form  No.  63 
of  General  Orders  in  bankruptcy,  the  bankrupt  or  the  as- 
signee, if  one  has  been  appointed,  “ shall,  under  the  direc- 
tion of  the  Court  and  under  oath,  convey,  transfer,  and 
deliver  all  the  property  and  estate  of  the  bankrupt  to  the 
said  trustee  or  trustees,  who  shall,  upon  such  conveyance 
and  transfer,  have  and  hold  the  same  in  the  same  manner, 
and  with  the  same  powers  and  rights,  in  all  respects,  as 
the  bankrupt  would  have  had  or  held  the  same  if  no  pro- 
ceedings in  bankruptcy  had  been  taken,  or  as  the  assignee 
in  bankruptcy  would  have  done  had  such  resolution  not 
been  passed.” 

All  creditors  will  be  bound  by  such  consent  and  the 
proceedings  under  it,  whether  they  have  signed  the  same 
or  not,  or  whether  they  have  or  have  not  proved  their 
claims. 

The  trustees  appointed  under  this  section  (43)  of  the 
Bankrupt  Act  will  be  ordered  by  the  Court,  under  direc- 
tion of  the  committee  of  the  creditors,  to  wind  up  and 
settle  the  bankrupt’s  estate  for  the  equal  benefit  of  the 
bankrupt’s  creditors. 

Such  arrangement  is  deemed  “ proceedings  in  bank- 
ruptcy” and  the  trustees  will  be  clothed  with  all  the  rights 
and  powers  vested  in  assignees  by  the  bankrupt  law. 
These  proceedings  do  not  affect  the  bankrupt’s  right  to 
make  application  for  his  discharge,  or  the  granting  thereof 
other  than  the  other  (proceedings  as  contemplated  by  the 
Act.8 

Should  the  resolution  of  the  creditors  consenting  to 

by  the  purchase  of  claims,  be  a member  of  the  committee,  for  in  such  case  the 
action  of  the  trustee  would  neutralize  the  opposition  of  the  other  member,  and 
there  is,  iu  substance,  no  committee. — In  re  Stillwell.  2 B.  R,  164. 

3.  A trustee  chosen  under  the  43d  Section  of  the  bankrupt  law  of  1867,  has  the 
same  title  as  an  assignee  regularly  appointed  in  proceedings  in  bankruptcy. — In  re 
Williams,  2 B.  R.  79. 

Upon  a change  from  bankruptcy  to  arrangement  as  contemplated  by  Section 
43d  of  the  Bankrupt  Act  of  1867,  the  assignee  chosen  at  a former  meeting  will  be 
removed.— In  re  Jones,  2 B.  R.  20. 
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such  arrangement  not  be  duly  reported  to  the  court,  or  if 
their  consent  should  not  be  filed,  or  the  court,  after  the 
filing,  not  thirk  fit  to  approve  of  the  same,  the  bankruptcy 
proceedings  will  then  proceed  as  if  no  attempt  had  been 
made  to  superscede  bankruptcy  by  arrangement. 

This  part  of  the  subject,  treated  of  in  this  work,  has 
been  reserved  until  the  last,  because  so  little  use  has  been 
made  of  it,  and  it  is  deemed  by  many  as  a cumbersome,  if 
not  a dillatory  means  of  settling  up  a bankrupt’s  estate* 
The  necessity  of  action  and  consent  by  a number  of  per- 
sons, (trustees  and  committee  of  creditors),  presents  many 
objections  not  encountered  in  the  ordinary  proceedings  in 
bankruptcy,  where  only  one  or  two  assignees  have  to  act, 
and  are  to  account  directly  to  the  court. 

4.  The  moving  parties  are  those  desiring  a confirmation  of  a resolution  for  the 
appointment  of  trustees,  &c.f  and  should  serve  papers  in  support  of  their  motion 
on  the  opposing  parties,  and  the  opposing  parties  may  then  in  turn  serve  papers  in 
opposition  thereto.  — In  re  Am.  Waterproof  Cloth  Co.,  3 B.  R.  74. 

Proof  of  debts  against  the  estate  of  a bankrupt  must  be  made  before  the  Reg- 
ister, even  though  proceedings  in  bankruptcy  have  been  superceded  by  arrangements 
under  section  43  of  the  Baokrupt  Act — In  rt  Bakewell,  4 B.  R.  199. 

The  omission  of  creditors  on  signing  a petition  for  the  discharge  of  an  insol- 
vent debtor  to  add  to  their  signature  a declaration  that  they  relinquished  their  judg- 
ments to  the  assignee  to  be  appointed,  does  not  deprive  the  judge  of  jurisdiction, 
but  it  is  a mere  irregularity  which  can  be  cured  by  attaching  such  relinquishment 
to  the  petition  subsequently. — in  re  Phillips,  44  Barbour,  108. 

20 
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CHAPTER  VII. 

STATE  RIGHTS. 

A bankrupt  law  having  been  contemplated  by  the 
framers  of  the  Constitution,  such  a law  does  not  interfere 
with  the  rights  of  the  several  States  or  of  the  people,1  and 
the  courts  having  jurisdiction  in  bankruptcy  will  see  that 
these  rights  are  properly  protected.1  There  has  arisen 
however,  if  not  a conflict  of  jurisdiction,  certainly  a wide 
difference  as  to  the  means  of  securing  debts,  which  it  is 
hoped  will  be  removed  by  the  legislatures  of  the  several 
States,  when  it  is  apparent,  that,  like  England,  we  are  to 
have  in  this  country  what  has  long  been  so  much  needed,  a 
permanent  national  bankruptcy  law.  This  can  be  effected 
by  the  State  legislatures  repealing  State  insolvent  acts,  and 
by  their  amending  laws  relating  to  conveyances,  mortgages, 
liens,  and  the  recovery  of  judgments  and  the  hens  of  ex- 
ecutions, making  State  laws  in  regard  to  these  conform 
more  nearly  to  the  laws  of  Congress. 

1.  See  Sec.  8,  Art  1,  Constitution  of  the  U.  S. 

2.  Where  nnder  State  laws  the  landlord  has  a lien  for  rent,  the  same  will  bo 
npheld  and  respected  in  a bankruptcy  court,  and  the  as«iguee  must  take  title  sub- 
ject thereto.  The  landlord  will  be  entitled  to  prdve  hia  claim  in  bankruptcy  for 
the  unexpired  term  of  a lease  beyond  oue  year,  even  though  he  has  been  preferred 
under  a .Mate  low  for  his  rent  up  to  the  end  of  the  year.— In  re  Johns,  4 B.  R 5. 

Where  under  the  mechanics  lien  act  of  a State,  the  notice  required  to  be  filed 
does  not  create  the  lien  but  is  necessary  to  presen*  or  continue  it  beyond  a specified 
time  aft*  r the  completion  of  the  building,  the  commencement  of  proceedings  in 
bankruptcy  between  the  doing  of  the  work  or  the  furnishing  of  the  materials,  and 
the  filing  of  such  notice  does  not  impair  or  affjet  the  lien  or  the  right  of  the  lien 
creditor  to  continue  it  by  filing  tho  notice.  Such  lien  act  is  not  opposed  to  the 
terms  or  policy  of  the  Bankrupt  Act — In  re  J.  M.  Coulter,  5 B.  R.  64. 
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After  the  balancing  of  acoounts  and  taking  of  stock, 
the  debtor  should  prepare  correct  lists  of  all  assets  and 
liabilities.  From  these  lists  will  be  made  up  a statement 
of  the  debtor’s  assets  and  creditors,  which  must  be  plainly 
written  in  words  and  figures  on  sheets  of  paper  of  a uni- 
form size,  termed  schedules,  and  which  will  be  fouiltl  at 
the  end  of  this  work. 

These  schedules  are  respectively  designated  as  sched- 
ule “A”  and  schedule  “B,”and  they  again  are  num- 
bered, each  number  to  be  used  for  a particular  kind  of 
debt  or  property  as  prescribed  in  the  rules  of  the  Supreme 
Court  of  the  United  States  in  its  General  Orders  in  Bank- 
ruptcy, published  at  end  of  this  volume. 

The  assets  are  to  be  stated  in  schedule  “ B,”  (inven- 
tory), and  must  be  particularly  described  with  a state- 
ment of  their  location  and  value.  The  names  of  creditors, 
whenever  known,  should  be  given  in  full  in  schedule  "A,” 
and  the  amount  due  each,  with  the  interest  calculated  to 
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date  of  petition  on  each  demand.  The  place  where,  and 
the  date  when  such  indebtedness  accrued,  and  the  consider- 
ation upon  which  it  arose,  should  also  be  given.1 

Each  sheet  of  the  schedules  must  be  signed  by  the 
debtor,  who  is  designated  the  petitioner , and  at  the  end  of 
each  schedule  must  be  appended  a verification  which  must 
be  signed  by  the  Register  or  United  States  Commissioner, 
who  has  administered  the  oath  to  the  petitioner  as  to  the 
correctness  of  the  preceeding  schedule. 

The  schedules  must  be  neatly  and  securely  fastened 
together,  and  annexed  to  the  same  a petition  signed  and 
sworn  to  by  the  person  who  desires  to  be  declared  a bank- 
rupt. The  petition  must  be  addressed  to  the  Judge  of  the 
United  States  District  Court  of  the  Judicial  District  in 
which  such  debtor  has  resided  or  carried  on  business  for 
the  six  months  next  immediately  preceding  the  time  of 
filing  such  petition,  or  for  the  longest  period,  during  said 
six  months,  and  next  immediately  preceding  the  filing  of 
said  petition.® 

A statement  of  the  debtor's  residence  during  said  period 
must  be  plainly  set  forth,  as  well  as  his  place  of  residence 
(or  business)  at  the  time  of  filing  his  petition.  The  fact 
that  the  debtor  owes  debts  exceeding  in  amount  the  sum 
of  three  hundred  dollars,  and  is  unable  to  pay  all  of  the 
same  in  full,  and  that  he  is  willing  to  surrender  all  of  his 
estate  and  effects  for  the  benefit  of  creditors,  and  desires 
the  benefit  of  the  Bankrupt  Act,  reciting  the  act  by  its  title. 

Then  follows  averments  that  schedule  “A”  contains 
a true  statement  of  debts,  and  schedule  " B ” an  accurate 
inventory  of  the  debtor’s  estate.  The  petition  should 
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conclude  with  a prayer  that  the  petitioner  be  adjudged  a 
bankrupt,  and  be  decreed  a discharge  from  his  debts  under 
the  Act. 

The  petition  must  also  be  signed  and  verified  by  the 
petitioner.®  The  petition  and  schedules  when  thus  pre- 
pared, must  be  presented  to  a Register  in  bankruptcy, 
who  will  examine  the  same,  and  if  they  are  in  proper 
form,  he  will  attach  thereto  his  certificate  to  that  effect. 
The  papers  are  then  ready  to  be  presented  to  the  Judge, 
to  whom  they  are  addressed,  (or  to  the  Clerk  of  the  same 
court,  as  the  practice  may  be  in  the  district.) 

At  the  time  of  presentation  to  court  of  the  petition 
and  schedules,  seventy-five  dollars  should  be  deposited 
with  the  clerk  for  costs,  fifty  dollars  of  which  will  be  ap- 
plied to  the  Register’s  costs  as  they  are  made  in  the  course 
of  the  proceedings,  and  the  balance  will  remain  in  the 
custody  of  the  clerk,  who  can  only  apply  the  same  to  his 
own  costs  as  they  are  taxed. 

An  Order  of  Reference  will  then  be  made  by  the 
Court  or  its  clerk,  in  the  name  of  the  court,  referring  the 
case  to  a Register  in  bankruptcy,  usually  to  the  Register 
whose  office  is  in  the  same  Congressional  district  as  the 
debtor’s  residence,  and  the  Register  to  whom  the  case  is 
referred,  will  generally  require  the  debtor  to  appear  be- 
fore him  on  the  return  day  of  the  order  of  reference,  and 
will  examine  hita  under  oath  as  to  the  facts  set  forth  in 
his  petition,  and  if  the  Register  be  satisfied  that  the 
debtor  owes  debts  exceeding  three  hundred  dollars,  he 
will  then  adjudicate  such  debtor  a bankrupt  on  his  own 
petition.4  A warrant  will  then  be  issued  by  such  Register, 
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directed  to  the  Marshal  of  the  District  as  messenger  of  the 
court,  to  make  newspaper  publication  of  the  debtor’s 
bankruptcy,  to  serve  the  creditors  with  written  or  printed 
notices,  or  otherwise  as  the  Court  shall  direct.  The 
notices  shall  specify  that  a warrant  in  bankruptcy  has 
issued  against  the  debtor,  that  payment  of  debts  due  to 
him  and  delivery  of  his  property  to  the  debtor  are  for- 
bidden by  law.  That  on  a specified  day  a meeting  of  his 
creditors  will  be  held  for  the  purpose  of  choosing  an  assig- 
nee.6 On  the  day  fbr  which  such  meeting  may  be  called, 
the  bankrupt,  if  not  present  in  person,  should  be  accessi- 
ble to  a peremptory  summons  from  the  Register,  who  may 
desire  to  obtain  information  from  him  relative  to  debts 
offered  for  proof  or  to  other  matters. 

So  soon  as  adjudication  of  bankruptcy  has  been  made, 
the  bankrupt,  if  he  has  property  other  than  is  exempted 
by  law,  should  request  the  Register  to  accept  a surrender 
of  the  same,  and  if  there  is  danger  to  the  assets  from 
loss  or  otherwise,  the  bankrupt  is  bound  to  notify  the 
Register  thereof,  so  that  proper  precautions  for  the  pro- 
tection of  the  property  may  be  taken  by  him  until  it  can 
be  turned  over  to  the  assignee,6 who  shall  be  chosen  by 
the  creditors  or  appointed  by  the  Register  or  Judge. 

The  bankrupt  should  also  apply  to  the  court,  or  a 
creditor  should  do  so  for  him,  when  there  is  danger  of  the 
bankrupt's  property  being  seized  on  legal  process,  which 
would  prevent  its  coming  into  the  hands  of  the  assignee, 
and  the  Court  will  issue  an  order  restraining  all  such  pro- 
cess until  the  appointment  of  an  assignee,  if  there  shall 
appear  reasonable  cause  for  the  same. 
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The  Register  may  summon  the  bankrupt  to  appear 
before  him  at  a suitable  time  and  place  for  examination, 
and  while  the  bankrupt  obeys  all  such  orders  he  will  not 
be  unnecessarily  harassed  by  examinations,  nor  will  cred- 
itors holding  claims  provable  under  the  Bankrupt  Act  be 
permitted  to  harass  and  annoy  him  on  examinations  under 
a creditor's  bill  or  in  supplementary  proceedings  issued 
out  of  a State  Court.  In  such  cases  the  Court  will,  on  ap- 
plication, restrain  the  further  prosecution  of  the  proceed- 
ings in  the  State  Court  until  a sufficient  time  has-  elapsed 
to  determine  the  proceedings  in  bankruptcy.7 

The  bankrupt  will  now  be  entitled  to  receive  a dis- 
charge if  his  assets  equal  fifty  per  cent,  of  his  debts ; but 
should  the  assets  not  equal  fifty  per  cent,  of  the  debts,  and 
the  majority  in  number  and  amount  of  the  creditors  whose 
debts  were  contracted  subsequent  to  January  1,  1869, 
who  have  pi'oved  their  debts,  give  their  consent  in  writing 
to  the  bankrupt’s  discharge,  the  Court  will  grant  the 
same  upon  filing  such  consent  and  application  at  the  pro- 
per time,  unless  opposition  is  made  by  non-consenting 
creditors  on  the  grounds  of  acts  of  bankruptcy  committed 
by  the  bankrupt  in  fraud  of  the  Bankrupt  Law.8 

A discharge,  however,  may  be  obtained  from  debts 
which  were  contracted  prior  to  January  1,  1869,  even 
though  the  assets  do  not  equal  fifty  per  cent,  of  the  bank- 
rupt’s debts,  (where  there  has  been  no  act  committed  de- 
nounced as  fraudulent  by  the  bankrupt  law),  but  such  dis- 
charge will  not  affect  debts  contracted  subsequent  to  Jan- 
uary 1,  1869,  where  the  creditors  representing  those  debts 
withhold  their  consent.* 
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Where  no  assets  have  come  into  the  hand?  of  the  as- 
signee within  sixty  days  after  the  adjudication  of  the 
debtor’s  bankruptcy,  he  may  make  application  to  the 
court  for  his  discharge.  If,  however,  the  assignee  has 
assets  for  distribution,  the  court  will  not  entertain  such 
petition  for  discharge  until  after  six  months  have  elapsed. 

These  are  the  minimum  periods  in  which  application 
for  discharge  may  be  made,  although  at  any  time  within 
one  year  after  these  periods  have  respectively  elapsed,  the 
court  will  entertain  such  an  application  “as  of  course.” 
Application  for  a decree  of  certificate  of  discharge  must 
be  made  to  the  court,  for  the  Register  has  no  authority 
to  grant  the  same.10 

It  frequently  occurs  that  there  is  detention  in  the  is- 
suing of  a discharge  because  there  are  unpaid  costs,  in 
which  case  the  bankrupt  or  his  friends  must  not  blame 
the  attorney  or  counsel  for  the  bankrupt,  who  is  not 
bound  to  pay  the  same,  unless  made  by  his  directions,  and 
should  not  proceed  until  there  is  sufficient  money  advanced 
to  cover  such  costs. 

A person  can  frequently  save  himself  much  trouble 
and  annoyance  by  filing  his  petition  promptly  on  ascer- 
taining his  insolvent  condition,  and  in  so  doing  will  not 
only  be  performing  a duty  he  owes  his  creditors  and  the 
community  by  obedience  to  the  law  in  its  spirit  and  full  in- 
tent, but  he  will  also  enhance  his  opportunities  for  a dis- 
charge from  his  debts,  and  the  ultimate  regard  of  his  own 
creditors  and  of  business  men.  The  Bankrupt  Act  ha» 
been  framed  with  a view  as  well  to  the  distribution  of  the 
debtor’s  estate  amongst  his  creditors  as  to  the  restoration 
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of  an  honest,  although  unsuccessful,  person  to  a position 
in  the  community  in  which  he  can  add  to  the  general 
wealth  of  the  country  by  his  unrestrained  exertions. 

As  a legal  discharge  from  debt  does  not  relieve  the 
debtor  from  his  moral  obligation  to  pay  what  he  truly 
and  justly  owes,  and  the  community  has  at  length  learned 
to  realize  this  axiom,  it  may  not  be  many  years  ere  one 
taking  the  benefit  of  the  Bankrupt  Act  will  be  as  lenient* 
ly  regarded  as  one  who,  in  times  of  general  temporary 
embarrassment,  took  advantage  of  stay  laws  to  save  as 
much  of  his  property  as  possible  for  those  to  whom  it 
justly  belonged. 

1.  As  to  what  debts  should  l»e  set  out  in  schedule  A,  and  the  manner  of  set- 
ting them  out,  see  in  re  Pulvtr,  B.  R Sup.  xi.  ; in  re  Ome,  B.  R.  Sup.  xviii.  in  re 
Reafield,  2 Bt,  71  ; in  re  Sallee,  2 B.  R.  78 , in  re  Kingsley,  1 B.  Ik  66  ; in  re 
Harden,  1 B.  R.  97  : in  re  Ray,  B.  R.  Sup.  xliv. ; Anon,  2 B.  ft.,  53. 

As  to  what  property  should  be  set  out  in  the  bankrupt’s  schedule  B,  see  in  re 
Clough,  2 B.  R.  59  ; in  re  Hill,  B.  R.  Sup  iv ; in  re  Erben,  2 B.  R.  66  ; in  re 
Beardslev,  1 B.  R.  121  ; in  re  Crockett  & Schramme,  2 B.  R.  75 ; in  re  Hussmon, 
2 B.  R.  1'40. 

2.  A discharge  will  be  refused  for  want  of  jurisdiction  where  the  testimony 
shows  that  the  banking  t did  not  reside  or  carry  on  business  within  the  meaning  of 
the  Act,  in  the  district  where  the  petition  was  filed  for  the  six  months  next  imme- 
diately preceding  the  time  of  filing,  or  for  the  longest  period  during  such  six 
months,  although  he  removed  to  that  district  more  than  a month  before  the  com- 

• mencement  of  the  proceedings  in  bankruptcy. — In  re  J.  Leighton,  5 B.  R.  95. 

Where  involuntary  Dioceedings  have  been  commenced  in  one  district,  and  the 
debtor  afterwards  files  nis  voluntary  petition  in  anpther  district,  the  bankrupt 
court  in  the  latter  district  has  no  jurisdiction,  and  the  voluntary  proceedings  will 
be  dismissed. — In  re  James  McCracken  (W'ashington  Territory),  5 B.  R. 

3.  In  inveluntary  proceedings,  where  a co-partnership  are  the  petitioning 
creditors,  the  petiticn  and  deposition  of  claim  cannot  be  verified  by  a special  attor- 
ney. W here  the  petition  and  deposition  are  not  verified  by  one  of  the  partners, 
the  proceedings  will  be  dismissed. — Hunt  el  al.,  v.  Pooke  et  al. , 5 B.  R. 

4.  In  voluntary  proceedings  in  the  Northern  District  of  New  York,  the  clerk 
may  enter,  as  of  course,  the  usual  order  of  reference  to  the  Register  of  the  Con- 
gressional District  in  which  the  petitioner  is  stated  in  the  petition  to  reside. 
Rule  lxi.,  Dist  Ct.  of  U.  8.,  N.  D.  N.  Y. 

In  the  Southern  District  of  New  York,  the  practice  in  voluntary  bankruptcy 
is  to  refer  petitions  in  rotation  to  the  several  Registers  appointed  in  the  six  Congres- 
sional Districts  therein,  except  when  otherwise  referred  by  the  court  for  special 
reasons.— Rule  I.  U.  8.  Dist.  Ct.,  8.  D.  N.  Y. 

The  debtor  on  voluntary  petition  was  adjudged  a bankrupt,  February  17th, 
1868,  but  neglected  to  make  application  for  final  discharge  until  May  3d,  1869.  It 
appearing  to  the  court  that  no  assets  bad  come  to  the  hands  of  the  assignee,  and 
that  the  application  lor  discharge  was  not  made  within  one  year  from  the  date  of 
adjudication,  his  discharge  was  refused.  The  debtor  afterwards  filed  a new  peti- 
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tion  in  bankruptcy,  and  was  adjudged  a bankrupt,  and  on  motion  of  the  creditors 
to  vacate  the  adjudication  and  strike  the  petition  from  the  file,  held,  that  the  re- 
fusal of  the  court  to  grant  a discharge  upon  that  ground  was  no  bar  to  the  new 
proceedings.  — In  re  J.  W.  Farrell,  5 B.  H 125. 

5 Section  11  of  the  U.  S Bankrupt  Act  of  1867. 

Where  the  notice  to  creditors  is  not  properly  published  and  served  on  them, 
the  subsequent  proceedings  will  be  irregular  and  void  ible.  It  is  always  best  to 
follow  the  exact  language  of  the  warrant  in  the  notices. — In  re  Hall,  2 B.  H 68  ; 
In  re  W.  D.  Hill,  B.  R.  Sup.,  iv  ; in  rc  Pulver,  B R.  Sup.,  xi. 

Notice  must  be  served  on  all  creditors  whether  they  reside  in  or  out  of  the 
United  States. — Barnes  v.  Moore,  2 B.  R.  174  ; in  re  Heys,  B.  R.  fcup^,  v. 

C.  The  Register,  if  requested  by  the  bvukrunt,  must  receive  a snrraader  of  his 
property,  and  safely  keep  it  until  it  can  ba  turned  over  to  the  assignee. — Rule  5, 
G.  0.  ; in  re  Hasbronck,  B.  R.  Sup.,xvii. 

The  Register  may  appoint  a watchman  of  baukrupt’s  property  surrendered  to 
him. — in  re  Bogart  & Evans,  2 B.  R.  178. 

7.  Where  the  U.  8.  District  Court  decides  that  the  appointment  of  receivers 
under  State  Court  is  valid,  an  injuuction  out  of  the  U.  S.  Court  will  be  so  far 
modified  as  to  allow  the  receivers  to  enter  into  the  contract  and  give  the  securities 
authorized  by  the  State  Court  — In  re  Boston,  Hartford  «fc  Erie  Railroad  Co.  5 B.  R. 

Wheroa  creditor  haring  reason  to  believe  his  debtor  insolvent,  entered  np 
judgment  by  default,  issued  execution,  seized  the  debtor’s  real  estate,  and  was 
proceeding  to  perfect  levy,  the  court  restrained  him  from  selling  or  further  pro- 
ceeding under  the  execution.— In  re  Haskells  v.  Ingalls.  5 B.  R. 

As  to  how,  when,  or  whose  application  and  under  what  circumstances  in- 
junctions and  stay  of  proceedings  will  be  granted,  denied,  dissolved,  sustained  and 
modified.  See  the  following  additional  cases. — In  re  Muller,  et  aL.  3 B R.  86  ; in 
re  Kintzing,  3 B.  R.  52  ; in  re  Clark  «fc  Bininger,  3 B.  R.  130;  in  re  Sedgwick,  1 B.  R 
108  ; in  re  Snedakcr,  3 B.  R.  155  ; World  Company  v.  Brooks,  3 B.  R.  146  ; in 
re  Wilbur,  3 B.  R.  71  ; in  re  Hafer  Bro.,  1 B.  R.  16.)  ; in  re  Bowie,  1 B.  R.  185. 

8.  Both  in  voluntary  and  involuntary  cases  the  bankrupt  who  has  complied  with 
all  the  provisions  of  the  Bankrupt  Act  can  apply  for  and  receive  a discharge.  In 
case  he  does  not  tender  or  file  the  assent  of  his  creditor  or  show  payment  of  his 
debts  by  the  return  of  the  assignee,  or  that  his  property  and  effects  equal  or  will 
pay  fifty  per  cent  so  as  to  ‘comply  with  the  requirements  of  section  33  of  the 
Bankrupt  Act  as  amended,  the  certificate  of  conformity  cannot  be  granted. — In  re 
Bunster,  5 B.  R.  82  ; in  re  Borden  <fc  Geary.  5 B.  R.  128. 

Where  the  assets  equal  fif.y  per  cent,  but  no  assent  has  been  filed,  the  bank- 
rupt is  entitled  to  a discharge. — In  re  Rockwell  & Woodruff  4 B.  R.  74. 

A bankrupt  having  assets  amounting  to  less  than  fifty  per  cent  of  his  debts, 
obtained  his  discharge  upon  filing  the  written  consent  of  the  only  creditor  who 
had  a provable  debt,  the  court  deciding  that  as  judgment  had  not  been  obtained 
against  him  upon  notes  endorsed  by  a firm  of  which  he  had  been  a member,  there 
was  no  liability  as  principal  debtor,  and  therefore  the  consent  of  the  creditors  hold- 
ing those  notes  was  not  necessary  to  obtain  a discharge. — In  re  Lodcr,  4 B.  R.  50. 

9.  Even  though  the- assets  of  a bankrupt  after  payment  of  valid  liens  do  not 
equal  fifty  per  cent  of  the  claims  proved  against  him  contracted  subsequently  to 
January  1,  1869,  on  which  he  was  liable  as  principal  debtor,  and  he  fails  or  neglects 
to  file  the  consent  of  a majority  in  number  aud  amount  of  those  creditors,  still  ho 
can  be  discharged  from  debts  contracted  prior  to  January,  1869. — In  re  Graham, 
5 B.  R.  155. 

10.  Whoro  no  debts  have  been  proved  or  no  asset  have  come  into  the  hands  of 
the  assignee  for  distribution,  and  the  bankrupt  fails  to  file  his  petition  for  discharge 
withiu  one  year  after  the  adjudication,  the  discharge  must  be  refused.— In  re  P.  C 
Schenck,  5 B.  R.  93  ; In  re  J.  W.  Farrell,  5 fi.  R.  125. 


4 


Digitized  by  Google 


PART  VII. 

BANKRUPT  ACT,  GENERAL  ORDERS  AND  FORMS 
IN  BANKRUPTCY. 


Digitized  by  Google 


Digitized  by  Google 


% 


INDEX  TO  BANKRUPT  ACT. 


SECTION  I. 

Court*  of  bankruptcy— When  bankruptcy  courts  open  for  business— To  what 
matters  jurisdiction  extends  — Authority  to  compel  obedience  — Where 
courts  shall  be  held, • 323 

' SECTION  II. 

Jurisdiction  of  circuit  courts — Circuit  courts  as  courts  of  equity- -Bankruptcy 
courts  always  open— Circuit  and  district  courts  have  concurrent  jurisdic- 
tion in  suits  against  assignee— Limitation  of  suits  by  or  against  assignee,  324 

SECTION  III. 

Appointment  of  registers— Who  is  eligible  as  register— Register's  bond— Regis- 
ter’s oath  of  office,  . • 325 

SECTION  IT. 

Powers  and  duties  of  registers— Register  to  sit  at  chambers— Register’s  docket, 
how  kept — One  register  may  act  for  another— Register's  powers  limited- 
issues  of  law  or  fact  must  be  sojourned  into  court— Register  mhst  cot  be 
of  counsel  for  either  party— Register’s  fees 325 

SECTION  V. 

Register  must  attend  when  ordered  by  judge— Register's  traveling  expenses — 
Deposition*  before  register— Removal  of  register— Vacancies  in  office  of 
register,  828 

SECTION  VI. 

Parties  before  register  entitled  to  judge's  opinion— When  opinion  of  the  court 
may  be  had  and  when  final — How  disputed  claims  are  settled,  . . 327 

SECTION  VII. 

Privilege  and  liability  of  parties  and  witnesses  summoned  before  a register- 
false  swearing  before  register— Refusal  to  testify  before  register,  . . 327 


Digitized  by  Google 


318 


INDEX  TO  BANKRUPT  ACT. 


SECTION  VIII. 

Appeals  and  writs  of  error, 328 

SECTION  IX. 

What  appeals  cannot  be  allowed, . 328 

SECTION  X. 

Who  are  authorized  to  frame  General  Orders — What  the  General  Orders  provide 
for . . 328 

SECTION  XI. 


Voluntary  bankruptcy  proceedings— Who  may  commence— Inventory — Filing 
of  petition — Petitioner's  oath— To  whom  proceedings  referred,  and  by 
whom  warrant  is  issued -Notice  to  creditors, 329 

SECTION  XII. 

Who  shall  preside  at  creditor's  meetings— Debtor's  death 330 

SECTION  XIII. 

When  assignee  to  be  chosen— Failure  to  choose  assignee — How  vacancy  as  as- 
signee to  bo  filled— Approval  of  assignee— Assignee's  bond — Approval  of 
assignee's  bond— Failure  of  assignee  to  give  bond, 330 

• 

SECTION  XIV. 

Assignment  of  bankrupt's  property,  and  by  whom  to  be  made — Bankrupt’s  ex- 
emptions not  to  be  assigned— Limitation  of  assignment  to  Assignee— Title 
to  bankrupt’s  exemption  does  not  pass  to  assignee — Assignee's  decision 
subject  to  revision  of  court— Valid  securities  not  affected  by  assignment — 
What  property  vests  in  assignee— When  assignee  may  sue  or  defend — 
Clerk’s  certificate— Assignee  entitled  to  notice— Bankrupt’s  oooks  of  ac- 
count— Death  of  assignee — Redemption  and  discharge  of  mortgages — Bank- 
rupt's assets— Publication  of  assignee's  appointment— Assignment  to  assig- 
nee— Where  recorded— Evidence  of  assignment 331 

SECTION  XV. 

Assignee  must  make  demand  for  bankrupt’s  estate— What  part  of  bankrupt's 
estate  must  be  sold  by  assignee— Court  may  direct  as  to  sale  of  bankrupt’s 
estate — Assignee  most  keep  accounts, 334 

SECTION  XVI. 

Assignee  may  sue  in  his  own  name— Death  of  assignee  does  not  abate  soit — 
Evidence  of  assignee’s  authority  to  sue, 334 

SECTION  XVII. 

Assignee  to  make  separate  deposits  in  bank,  and  keep  separate  accounts — De- 
posit and  investment  of  funds  by  assignees— Notice  of  dividends— Assignee 
may  retain  moneys  to  cover  disbursements  and  fees — Submission  of  con- 
troversies by  assignee,  334 


% 


Digitized  by  Google 


INDEX  TO  BANKRUPT  ACT. 


319 


SECTION  XVIII. 

Removal  of  assignee— Resignation  of  assignee — How  vacancy  of  assignee  to 
be  filled — Assignee  not  released  from  accountability  by  removal — Surviving 
or  remaining  assignee — Duty  of  outgoing  assignee — Who  is  not  eligible  as 
assignee — Title  to  property  not  affected  by  death,  removal  or  ineligibility 
of  assignee— Neglect  of  assignee  may  be  punished,  ....  335 

SECTION  XIX. 

Debts  due  and  not  due,  how  proveable — Demands  against  bankrupt  for  conver- 
sion, Ac. — Liability  of  bankrupt  as  drawer,  endorser  or  guarantor*— Con- 
tingent debts  and  liabilities  of  bankrupt — Creditor  may  apply  to  court  to 
ascertain  present  value  of  debt  -Payment  by  bail  or  other  surety  may  be 
proved— Persons  liable  for  bankrupt  may  prove  debts  against  him  if  prin- 
cipal creditor  foils  so  to  do— Rent  duo  or  payable  by  bankrupt — Liability 
of  bankrupt  for  unliquidated  damages, 336 

SECTION  XX. 

Balances  on  set-off  and  counter  claims— Balance  of  debt  after  deducting  mort- 
gage or  other  security— When  mortgage  creditor  may  prove  his  entire 
claim— Value  of  excess  on  mortgaged  property,  how  arranged,  . . 337 

SECTION  XXI. 

Suita  against  bankrupt  waived  by  proof  of  claim— Suita  against  bankrupt  to 
await  question  of  discharge — Stay  of  suits  pending  application  for  bank- 
rupt's discharge — Where  amount  of  claim  is  in  dispute — How  same  may 
be  ascertained— Liability  of  bankrupt  as  member  of  different  firms,  Ac.,  338 

SECTION  XXII. 

Proof  of  debts — Before  whom  to  be  made— How  debts  and  claims  against  bank- 
rupt are  proved — When  attorney  or  agent  may  verify  claim — How  corpora- 
tions shall  verify  claims — Claims  satisfactorily  proved  shall  be  sent  to 
assignee— Rejection  of  not  duly  proved  or  fraudulent  claims,  . . . 339 

SECTION  XXIII. 

When  proof  of  claims  may  be  postponed— Proof  of  preferred  claims — Debts, 

when  proved— Creditor  may  be  represented  by  attorney  in  fact,  . . 340 

SECTION  XXIV. 

Appeals  on  rejected  claims— Return  of  notes  and  instruments  in  controversy 
after  proof  to  creditor, 341 

SECTION  XXV. 

Perishable  property — Property  in  dispute — Measure  of  value  of  property  in 
dispute, 341 

SECTION  XXVI. 

Bankrupt’s,  examination— Examination  of  witnesses  beforo  register  or  court — 
Examination  of  bankrupt  when  in  prison,  absent  or  sick — Bankrupt-subject 
to  orders  of  court  at  all  times — When  bankrupt  is  to  be  excused  for  default 
— Amendment  of  schedules— Examination  of  bankrupt’s  wife— When  bank- 
rupt is  not  liable  to  arrest, 342 


Digitized  by  Google 


820 


INDEX  TO  BANKRUPT  ACT. 


SECTION  XXVII 

Distribution  amongst  creditors  of  bankrupt's  estate— When  sureties  may 
obtain  dividend — First  meeting  of  bankrupt’s  creditors — Assignee  to  make 
report  and  exhibit  vouchers  and  schedules— When  dividend  Bhall  be  de- 
clared— Notices  to  creditors  of  dividend, 343 

SECTION  XXVIII, 

Final  dividend — Subsequent  dividend — Third  and  further  meetings  of  creditors 
— Outstanding  and  uncollectable  debts — Dividends  when  made  shall  not  be 
disturbed— When  assignee  shall  submit  his  account  to  creditors  and  be 
discharged— When  dividend  ordered  by  court — Allowance  of  fees  and  dis- 
bursements to  assignee — Irregularity  in  creditor's  meetings — Order  and 


priority  of  payment, 344 

SECTION  XXIX. 

When  bankrupt  may  apply  for  discharge — When  it  will  bo  refused,  , , 345 

SECTION  XXX. 

Refusal  of  discharge  from  debts  in  second  bankruptcy— when  bankrupt  will  be 
entitled  to  discharge  in  second  bankruptcy, 347 

SECTION  XXXI. 

Opposition  to  bankrupt's  discharge, 317 

SECTION  XXXII. 

Bankrupt  entitled  to  discharge  if  he  has  conformed  to  the  act — Form  of  bank- 
rupt’s discharge, 347 

SECTION  XXXIII. 


What  debts  are  not  affected  by  bankrupt's  discharge — Discharge  of  bankrupt 
does  not  release  his  endorser,  bail  or  sureties  - When  bankrupt's  discharge 
will  not  be  granted  unless  his  estate  equal  fifty  per  cent  of  his  debts,  . 348 

SECTION  XXXIV. 

What  debts  and  liabilities  are  discharged— Opposition  to  bankrupt’s  discharge,  318 
SECTION  XXXV. 

Fraudulent  preferences  and  conveyances  within  four  months — Fraudulent  pref- 
erences or  conveyances  within  six  months— Agreement  not  to  oppese  dis- 
charge void— Forfeiture  of  inducement  not  to  oppose  bankrupt's  discharge,  319 


SECTION  XXXVI. 

Bankruptcy  of  partnerships, 350 

SECTION  XXXVII. 

Bankruptcy  of  corporations, 351 


SECTION  XXXVIII. 

Filing  of  petition  an  act  of  bankruptcy — Proceedings  and  depositions  as  mat- 
ters of  record— Evidence  of  bankruptcy  proceedings — How  examinations 
may  be  made, 351 


Digitized  by  Google 


INDEX  TO  BANKRUPT  ACT.  321 

8ECTION  XXXIX. 

Involuntary  bankruptcy, 362 

SECTION  XL. 


Filing  of  involuntary  petition — Injunction  allowed  in  involuntary  proceedings 
— Arrest  of  debtor  and  seizure  of  his  property — Debtor  entitled  to  copy  of 
petition  and  order  to  show  cause  why  he  shall  not  be  declared  bankrupt — 
Service  of  order  to  show  cause — Involuntary  proceedings  cannot  proceed 
until  proof  of  same— When  no  proof  of  service  proceedings  to  be  adjourned,  353 

SECTION  X L I . 

Proceedings  on  return  day,  trial  by  jury,  Ac. — Dismissal  of  proceedings,  . 354 
SECTION  X L 1 1 . 

Adjudication  of  bankrupt— Distribution  of  bankrupt’s  property  in  involuntary 
cases — Involuntary  bankrupt  must  furnish  list  of  creditors,  and  inventory 
of  his  assets — When  bankrupt  does  not  appear  or  is  not  found— Failure 


of  petitioning  creditor  to  go  on  with  proceedings, 354 

SECTION  XLIII. 

Superseding  bankruptcy  proceedings  by  arrangement, 355 

SECTION  XtlV. 

Penalties  against  bankrupts, 356 

SECTION  X L V . 

Penalties  against  officers,  357 

SECTION  X L V I . 

Forged  signature  or  counterfeit  seal, 357 

SECTION  XLVII. 

Clerk's  fees  and  costs, 357 

SECTION  XLYIII. 

Meaning  of  terms— Computation  of  time, 358 

SECTION  X L I X . 

Jurisdiction  and  power  of  supreme  court  of  District  of  Columbia  and  of  terri- 
tories, ...  359 

SECTION  I. 

When  act  went  into  operation,  . 359 

21 


Digitized  by  Google 


Digitized  by  Google 


Digitized  by  Google 


AMENDMENTS  OF  1872. 


A BILL 

To  declare  the  true  iutent  and  meaning  of  section  two  of  an  act 
entitled  “ An  act  to  establish  a uniform  system  of  bankruptcy 
throughout  the  United  States,”  approved  March  second,  eigh- 
teen hundred  and  sixty-seven. 

Be.  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  powers 
and  jurisdiction  granted  to  the  several  circuit  courts  of  the  United 
States,  or  any  justice  thereof,  by  section  two  of  an  act  entitled  “ An 
act  to  establish  a uniform  system  of  bankruptcy  throughout  the 
United  States,”  approved  March  second,  eighteen  hundred  and  sixty- 
seven,  may  be  exercised  in  any  district  in  which  the  powers  or  juris- 
diction of  a circuit  court  have  been  or  may  be  conferred  on  the 
district  court  for  such  district,  as  if  no  such  powers  or  jurisdiction 
had  been  conferred  on  such  district  court ; it  being  the  true  intent 
' and  meaning  of  said  act  that  the  system  of  bankruptcy  thereby  esta- 
blished shall  be  uniform  throughout  the  United  States. 

Approved  June  10th,  1872. 

A BILL 

To  amend  an  act  entitled  “ An  act  to  establish  a uniform  system  of 
bankruptcy  throughout  the  United  States.” 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  the  first  pro- 
viso in  section  fourteen  of  an  act  approved  March  second,  eighteen 
hundred  and  sixty-seven,  entitled  “An  act  to  establish  a uniform 
system  of  bankruptcy  throughout  the  United  States,”  be  amended 
by  striking  out  the  words  “ eighteen  hundred  and  sixty-four,”  and 
inserting  in  lieu  thereof  “eighteen  hundred  and  seventy-one.” 

Approved  June  10th,  1872. 


Digitized  by  Google 


AN  ACT 


i 


TO  ESTABIJSH 

A UNIFORM  SYSTEM  OF  BANKRUPTCY 

THUOUGHOUT 

THE  UNITED  STATES. 

(AS  AMENDED). 


Courts  of  Bankruptcy. 

SECTION  1. — Be  it  mooted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  several  District  Courts  of  the 
United  States  be,  and  they  hereby  are,  constituted  courts  of  bankruptcy,  and  t!hey 
shall  have  original  jurisdiction  in  their  respective  districts  in  all  matters  and 
proceedings  in  bankruptcy;  and  they  are  hereby  authorized  to  hear  and  adjudicate 
upon  the  same  according  to  the  provisions  of  this  Act 

When  Bankruptcy  Courts  Open  for  Business. 

The  said  courts  shall  always  be  open  for  the  transaction  of  business  under  this 
Act  and  the  powers  and  jurisdiction  hereby  granted  and  conferred  shall  be  exercis- 
ed as  well  in  vacation  as  in  term  time  ; and  a Judge  sitting  in  chambers  shall  have 
the  same  powers  and  jurisdiction,  including  the  power  of  keeping  order  and  of  pun- 
ishing any  contempt  of  his  authority,  as  when  sitting  in  court 

To  what  Matters  Jurisdiction  Extends. 

And  the  jurisdiction  hereby  conferred  shall  extend — 

To  all  cases  and  controversies  arising  between  the  bankrupt  and  any  creditor 
or  creditors  who  shall  claim  any  debt  or  demand  under  the  bankruptcy ; 

To  the  collection  of  all  the  assets  of  the  bankrupt ; 

To  the  Ascertainment  and  liquidation  of  the  hens  and  other  specific  claims 
thereon ; 

To  the  adjustment  of  the  various  priorities  and  conflicting  interests  of  all 
parties ; 

And  to  the  marshaling  and  disposition  of  the  different  funds  and  assets,  so  as 
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to  secure  the  rights  of  all  parties  and  due  distribution  of  the  assets  among  all  the 
creditors ; 

And  to  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy, until  the  final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and 
the  close  of  the  proceedings  in  bankruptcy. 

Authority  to  Compel  Obedience. 

The  said  courts  shnll  have  full  authority  to  compel  obedience  to  all  orders  and 
decrees  passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other  remedial 
process,  to  the  same  extent  that  the  Circuit  Courts  now  have  in  any  suit  pending 
therein  in  equity. 

Where  Courts  shall  be  Held. 

Said  courts  may  sit  for  the  transaction  of  business  in  bankruptcy  at  any  place 
in  the  district,  of  which  place,  and  the  time  of  holding  court,  they  shall  have  given 
notice,  as  well  as  at  the  places  designated  by  law  for  holding  such  courts. 


Jurisdiction  of  Circuit  Courts. 

SECTION  2. — And  be  it  further  enacted,  That  the  several  Circuit  Courts  of  the 
United  States  within  and  for  the  districts  where  the  proceedings  in  bankruptcy  shall 
be  pending  shall,  have  a general  superintendence  and  jurisdiction  of  all  cases  and 
questions  arising  under  this  Act ; 

Circuit  Courts  as  Courts  of  Equity. 

And,  except  when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case  as  a 
court  of  equity. 

Bankruptcy  Courts  Always  Open. 

The  powers  and  jurisdiction  hereby  granted  may  be  exercised  either  by  said 
court,  or  by  any  Justice  thereof,  in  term  time  or  vacation. 

Circuit  and  District  Courts  have  Concurrent  Jurisdiction  in 
Suits  Against  Assignee. 

Said  Circuit  Courts  shall  also  have  concurrent  jurisdiction  with  the  District 
Courts  of  the  same  district,  of  all  suits  at  law,  or  in  equity,  which  may  or  shall  be 
brought  by  the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest,  or  by  such  person  against  such  assignee,  touching  any  property  or  rights 
of  property  of  said  bankrupt  transferable  to,  or  vested  in  such  assignee  ; 

Limitation  of  Suits  by  or  Against  Assignee. 

But  no  suit  at  law  or  in  equity  shall  in  any  case  be  maintainable  by  or  against 
such  assignee,  or  by  or  against  any  person  claiming  an  adverse  interest,  touching 
the  property  and  rights  of  property  aforesaid,  in  any  court  whatsoever,  unless  the 
same  shall  be  brought  within  two  years  from  the  time  the  cause  of  action  accrued, 
for  or  against  such  assignee : Provided,  That  nothing  herein  contained  shall  revive 
a right  of  action  barred  at  the  time  such  assignee  is  appointed. 
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Appointment  of  Registers. 

SECTION  3. — And  be  it  further  enacted , That  it  Khali  be  the  duty  of  the  Judges  of 
the  District  Courts  of  the  United  States  within  and  for  the  several  districts,  to  appoint 
in  each  Congressional  District  in  said  districts,  upon  the  nomination  and  recom- 
mendation of  the  Chief  Justice  of  the  Supreme  Court  of  the  United  States,  one  or 
more  Registers  in  bankruptcy,  to  assist  the  Judge  of  the  District  Court  in  the  per- 
formance of  his  duties  under  this  Act 

Who  is  Eligible  as  Register. 

No  person  shall  be  eligible  to  such  appointment  unless  he  be  a counsellor  of 
said  court,  or  of  some  one  of  the  Courts  of  Record  of  the  State  in  which  he  resides. 

Register’s  Bond. 

Before  entering  upon  the  duties  of  his  office,  every  person  so  appointed  a Regis- 
ter in  bankruptcy  shall  give  a bond  to  the  United  States,  with  condition  that  he  will 
faithfully  discharge  the  duties  of  his  office,  in  a sum  not  less  than  one . thousand 
dollars,  to  be  fixed  by  said  court,  with  sureties  satisfactory  to  said  court,  or  to 
either  of  the  said  Justices  thereof. 

Register’s  Oath  of  Office. 

And  he  shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  the  act 
entitled  “An  Act  to  prescribe  an  oath  of  office,  and  for  other  purposes,"  approved 
July  second,  eighteen  hundred  and  Bixtj-two,  and  also,  that  be  will  not  daring  his 
continuance  in  office  be,  directly  or  indirectly,  interested  in,  or  benefited  by  the  fees 
or  emoluments  arising  from  any  suit  or  matter  pending  in  bankruptcy,  in  either  the 
District  or  Circuit  Court  in  his  district 


Powers  and  Duties  of  Register. 

SECTION  4.— And  6“  it  further  enacted.  That  every  Register  in  bankruptcy,  ao 
appointed  and  qualified,  shall  have  power,  and  it  shall  be  his  duty — 

To  make  adjudication  of  bankruptcy  ; 

To  receive  the  surrender  of  any  bankrupt ; 

To  administer  oaths  in  all  proceedings  before  him ; 

To  h<5ld  and  preside  at  meetings  of  creditors  ; 

To  take  proof  of  debts  ; 

To  moke  all  computations  of  dividends,  and  all  orders  of  distribution,  and  to 
furnish  the  assignee  with  a certified  copy  of  such  orders,  and  of  the  schedules  of 
creditors  and  assets  filed  in  each  case  ; 

To  audit  and  pass  accounts  of  assignees  ; 

To  grant  protection ; 

To  pass  the  lust  examination  of  any  bankrupt  in  cases  whenever  the  assignee 
or  a creditor  do  not  oppose  ; 

Register  to  Sit  at  Chambers. 

And  to  sit  in  chambers  and  despatch  there  such  part  of  the  administrative  busi- 
ness of*the  court  and  such  uncontested  matters  os  shall  be  defined  in  general  rules 
and  orders,  or  as  the  District  Judge  shall  in  any  particular  matter  direct ; 
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Register’s  Docket -How  Kept. 

And  he  shall  also  make  short  memoranda  of  his  proceedings  in  each  case  in 
which  he  shall  act,  in  a docket  to  be  kept  by  him  for  that  purpose,  and  he  shall 
forthwith,  as  the  proceedings  are  taken,  forward  to  the  clerk  of  the  District  Court  a 
certified  copy  of  said  memoranda,  which  shall  be  entered  by  said  clerk  in  the  pro- 
per minute  book,  to  be  kept  in  his  office  ; 

On©  Register  may  act  for  Another. 

And  any  Register  of  the  court  may  act  for  any  other  Register. 

Register’s  Powers  Limited. 

Provided,  however , That  nothing  in  this  section  contained  shall  empower  a re- 
gister to  commit  for  contempt,  or  to  hear  a disputed  adjudication,  or  any  question 
of  the  allowance  or  suspension  of  an  order  of  discharge  ; 

Issues  of  Law  or  Fact  must  be  Adjourned  into  Court. 

But  in  all  matters  where  on  issue  of  fact  or  of  law  is  raised  and  contested  by 
any  party  to  the  proceedings  before  him,  it  shall  be  his  duty  to  cause  the  question 
or  issue  to  be  stated  by  the  opposing  parties  in  writing,  and  he  shall  adjourn  the 
same  into  court  for  decision  by  the  J udge. 

4 

Register  must  not  be  of  Counsel  for  Either  Party. 

No  Register  shall  be  of  counsel  or  attorney,  either  in  or  out  of  court,  in  any 
Buit  or  matter  pending  in  bankruptcy,  in  either  the  Circuit  or  District  Court  of  his 
district,  nor  in  an  appeal  therefrom  ; nor  shall  he  be  executor,  administrator, 
guardian,  commissioner,  appraiber,  divider,  or  assignee  of  or  upon  any  estate 
within  the  jurisdiction  of  either  of  said  Courts  of  Bankruptcy,  nor  be  interested  in 
the  fees  or  emoluments  arising  from  either  of  said  trusts. 

Registers’  Fees. 

The  fees  of  said  Registers,  as  established  by  this  Act,  and  by  the  general  rules 
and  orders  required  to  be  framed  under  it,  shall  be  paid  to  them  by  the  parties  for 
whom  the  services  may  be  rendered,  in  the  course  of  proceedings  authorized  by 
this  Act. 


Register  must  Attend  when  Ordered  by  Judge. 

SECTION  5. — And  be  it  further  enacted.  That  the  Judge  of  the  District  Court 
may  direct  a Register  to  attend  at  any  place  within  the  district,  for  the  purpose  of 
hearing  such  voluntary  applications  under  this  Act  as  may  not  be  opposed  ; of 
attending  any  meeting  of  creditors,  or  receiving  any  proof  of  debts,  and,  generally, 
for  the  prosecution  of  any  bankruptcy  or  other  proceedings  under  this  Act 

Registers’  Traveling  Expenses. 

And  the  traveling  and  incidental  expenses  of  such  Register,  and  of  any  clerk 
or  other  officer  attending  him,  incurred  in  so  acting,  shall  be  settled  by  said  court 
in  accordance  with  the  rules  prescribed  under  the  tenth  section  of  this  Act,  and 
paid  out  of  the  assets  of  the  estate  in  respect  of  which  such  Register  has  so  acted  ; 
or,  if  there  be  no  such  assets,  or  if  the  assets  shall  be  insufficient,  then  such 
expenses  shall  form  a part  of  the  costs  in  the  case  or  cases  in  which  the  Register 
shall  have  acted  in  such  journey,  to  be  apportioned  by  the  Judge  ; and  such  Regis- 
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ter,  bo  acting,  shall  have  and  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  District  Court  for  the  summoning  and  examination  of  persons  or 
witnesses,  and  for  requiring  the  production  of  books,  papers,  and  documents. 

Depositions  Before  Register. 

Provided  always,  That  all  depositions  of  persons  and  witnesses  token  before 
said  Register,  and  all  acts  done  by  him,  shall  be  reduced  to  writing  and  be  signed 
by  him,  and  shall  be  filed  in  the  clerk’s  office  os  part  of  the  proceedings. 

Removal  of  Register. 

Such  Register  shall  be  subject  to  removal  by  the  Judge  of  the  District  Court ; 

Vacancies  in  Office  of  Register. 

And  all  vacancies  occuning  by  such  removal,  or  by  resignation,  change  of 
residence,  death,  or  disability,  shall  be  promptly  filled  by  other  fit  persons,  unless 
said  court  shall  deem  the  continuance  of  the  particular  office  unnecessary. 


Parties  before  Register  Entitled  to  Judge’s  Opinion. 

SECTION  6. — And  be  it  further  enacted.  That  any  party  shall,  during  the  pro- 
ceedings before  a Register,  be  at  liberty  to  take  the  opinion  of  the  District  Judge 
upon  any  point  or  matter  arising  in  the  course  of  such  proceedings,  or  upon  the 
result  of  such  proceedings,  which  shall  be  stated  by  the  Register  in  the  shape  of  a 
short  certificate  to  the  Judge,  who  shall  sign  the  same  if  he  approve  thereof  ; and 
such  certificate,  so  signed,  shall  be  binding  on  all  the  parties  to  the  proceeding  ; 
but  every  such  certificate  may  be  discharged  or  varied  by  the  Judge  at  chambers  or 
in  open  court 

When  Opinion  of  the  Court  may  be  had  and  when  Final. 

In  any  bankruptcy,  or  in  any  other  proceedings  within  the  jurisdiction  of  the 
court  under  this  Act  the  parties  concerned,  or  submitting  to  such  jurisdiction,  may, 
at  any  stage  of  the  proceedings,  by  consent  state  any  question  or  questions  in  a 
special  case  for  the  opinion  of  the  court ; and  the  judgment  of  the  court  shall  be 
final,  unless  it  be  agreed  and  stated  in  such  special  case  that  either,  party  may  ap- 
peal, if,  in  such  case,  an  appeal  is  allowed  by  this  Act 

Disputed  Claims— how  Settled. 

The  parties  may  also,  if  they  think  fit  agree,  that  upon  the  question  or  quea- 
tions  raised  by  such  special  case  being  finally  decided,  a sum  of  money,  fixed  by  the 
parties,  or  to  be  ascertained  by  the  court,  or  in  such  manner  as  the  court  may  di- 
rect or  any  property,  or  the  amount  of  any  disputed  debt  or  claim,  shall  be  paid, 
delivered,  or  transferred  by  one  of  such  parties  to  the  other  of  them,  either  with  o’' 
without  costs. 


Privilege  and  Liability  of  Parties  and  Witnesses  Summoned 
before  a Register. 

SECTION  7. — And  be  it  further  ena  ted.  That  parties  and  witnesses  summoned 
before  a Register  shall  be  bound  to  attend,  in  pursuance  of  such  summons,  at  the 
place  and  time  designated  therein,  and  shall  be  entitled  to  protection,  and  be  liable 
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to  process  of  contempt  in  like  manner  as  parties  and  witnesses  are  now  liable  thereto 
In  case  of  default  in  attendance  under  any  writ  of  Bubpoena. 

False  Swearing  Before  Register. 

And  all  persons  wilfully  aud  corruptly  swearing  or  affirming  falsely  before  a 
Register  shall  be  liable  to  oil  the  penalties,  punishments,  and  consequences  of 
perjury. 

Refusal  to  Testify  before  Register. 

If  any  person  examined  before  a Register  shall  refuse  or  decline  to  answer,  or 
to  swear  to  or  sign  his  examination  when  taken,  the  Register  shall  refer  the  matter 
to  the  Judge,  who  shall  have  power  to  order  the  person  so  acting  to  pay  the  costs 
thereby  occasioned,  if  sujh  person  be  compellable  by  law’  to  answer  such  question 
or  to  sign  such  examination  ; and  such  person  shall  also  be  liable  to  bo  punished  for 
contempt 


Appeals  and  Writs  of  Error. 

SECTION  8. — And  be  it  further  enacted.  That  appeals  maybe  taken  from  the 
District  to  the  Circuit  Courts  in  all  cases  in  equity,  and  writs  of  error  may  be 
allowed  to  said  Circuit  Courts  from  said  District  Courts  in  cases  at  law  under  the 
jurisdiction  created  by  this  Act,  when  the  debt  or  damages  churned  amount  to  morg 
than  five  hundred  dollars  ; aud  any  supposed  creditor,  whpse  claim  is  wholly  or  in 
part  rejected,  or  an  assignee  who  is  dissatisfied  with  the  allowance  of  a claim,  may 
appeal  from  the  decision  of  the  District  Court  to  the  Circuit  Court  from  the 
same  district;  but  no  appeal  shall  be  allowed  in  any  case  from  the  District  to  the 
Circuit  Court  unless  it  is  claimed,  aud  notice  given  thereof  to  the  clerk  of  the 
District  Court,  to  be  entered  with  the  record  of  the  proceediugs,  and  also  to  the 
assignee  or  creditor,  as  the  case  may  be,  or  to  the  defeated  party  in  equity,  within 
ten  days  after  the  entry  of  the  decree  or  decision  appealed  from. 

The  appeal  shall  be  entered  at  the  term  of  the  Circuit  Court  which  shall  be  first 
held  within  and  for  the  district  next  after  the  expiration  of  ten  days  from  the  time 
of  claiming  the  same. 

But  if  the  appellant  in  writing  waives  his  appeal  before  any  decision  thereon, 
proceedings  may  be  had  in  the  District  Court  as  if  no  ap}>eal  had  been  taken. 

And  no  appeal  shall  be  allowed  unless  the  appellant,  at  the  time  of  claiming  the 
same,  shall  give  bond  in  manner  now  required  by  law  in  cases  of  such  appeals. 

No  writ  of  error  shall  be  allowed  unless  the  party  claiming  it  shall  comply  with 
the  statutes  regulating  tho  granting  of  such  writs. 


What  Appeals  cannot  l>e  Allowed. 

SECTION  9. — And  be  it  further  enacted.  That  in  cases  arising  under  this  Act,  no 
appeal  or  writ  of  error  shall  be  allowed  in  any  case  from  the  Circuit  Courts  to  fhe 
Supreme  Court  of  the  United  States,  unless  the  matter  in  dispute  in  such  case  shall 
exceed  two  thousand  dollars. 


Who  Authorized  to  Frame  General  Orders. 

SECTION  10. — And  be  it  further  enacted.  That  the  Justices  of  the  Supreme 
Court  of  the  United  States  subject  to  the  provisions  of  this  Act,  shall  frame  gex> 
ynxi.  oaDEKB  for  the  following  purposes  : 
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What  the  General  Orders  Provide  for. 

For  regulating  the  practice  and  procedure  of  the  District  Courts  in  bankruptcy, 
and  the  several  forms  of  petitions,  orders,  and  other  proceedings  to  be  used  in  said 
courts  in  all  matters  under  this  Act ; 

For  regulating  the  duties  of  the  various  officers  of  said  courts  ; 

For  regulating  the  fees  payable,  and  the  charges  and  costs  to  be  allowed,  except 
such  as  are  established  by  this  Act  or  by  law,  with  respect  to  all  proceedings  in  bank- 
ruptcy before  said  courts,  not  exceeding  the  rate  of  fees  now  allowed  by  law  for 
similar  services  in  other  proceedings ; 

For  regulating  the  practice  and  procedure  upon  appeals  ; 

For  regulating  the  filing,  custody,  and  inspection  of  records  ; 

And  generally  for  carrying  the  provisions  of  this  Act  into  effect 

After  fcuch  general  orders  shall  have  been  so  framed,  they,  or  any  of  them,  may 
be  rescinded  or  varied,  and  other  general  orders  may  be  framed  in  manner  aforesaid. 

And  all  such  general  orders  so  framed  shall,  from  time  to  time,  by  the  Justices 
of  the  Supreme  Court,  be  reported  to  Congress,  with  such  suggestions  as  said  Jus- 
tices may  think  proper. 


Voluntary  Bankruptcy  Proceeding’s— Who  may  Commence. 

SECTION  11. — And  be  it  further  enacted,  That  if  any  person  residing  within 
the  jurisdiction  of  the  United  States,  owing  debts  provable  under  this  Act  exceeding 
the  amount  of  three  hundred  dollars,  shall  apply  by  petition,  addressed  to  the  Judge 
of  the  judicial  district  iu  which  such  debtor  has  resided  or  carried  on  business  for 
the  six  months  next  immediately  preceding  the  time  of  filing  such  petition,  or  for 
the  longest  period  during  such  six  months,  setting  fbrth  his  place  of  residence,  his 
inability  to  pay  all  his  debts  in  full,  his  willingness  to  surrender  all  his  estate  aiul  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  the  benefit  of  this  Act ; 

And  shall  annex  to  his  petition  a schedule,  verified  by  oath  before  the  court, 
or  before  a Register  in  bankruptcy,  or  before  one  of  the  Commissioners  of  the  Cir- 
cuit Court  of  the  United  States, •containing  a full  and  true  statement  of  all  his  debts, 
and,  as  far  as  possible,  to  whom  due,  with  the  place  of  residence  of  each  creditor,  if 
known  to  the  debtor,  and,  if  not  known,  the  fact  to  be  so  stated,  and  {he  sum  duo 
to  each  creditor  ; also  the  nature  of  each  debt  or  demand,  whether  founded  on  writ- 
ten security,  obligation,  contract,  or  otherwise,  and  also  the  true  cause  and  consid- 
eration of  such  indebtedness  in  each  case,  and  the  place  where  such  indebtedness 
accrued,  and  a statement  of  any  existing  mortgage,  pledge,  lien,  judgment,  or  collat- 
eral or  other  security  given  for  the  payment  of  the  same  ; 

Inventory. 

% 

And  shall  also  annex  to  his  petition  an  accurate  ixvettory,  verified  in  like 
manner,  of  all  his  estate,  both  real  and  personal,  assignable  under  this  Act,  de- 
scribing the  same,  and  stating  where  it  is  situated,  and  whether  there  are  any,  and, 
if  so,  what  encumbrances  thereon  ; 

Filing  of  Petition. 

The  filing  of  such  pctition«sh&U  be  an  Act  of  bankruptcy,  and  such  petitioner 
shall  be  adjudged  a bankrupt ; 
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Petitioner’s  Oath. 

Provided,  That  all  citizens  of  the  United  States  petitioning  to  be  declared 
bankrupt  shall,  on  filing  such  petition,  and  before  any  proceedings  thereon,  take  and 
subscribe  an  oath  of  allegiance  and  fidelity  to  the  United  States,  which  oath  shall 
be  filed  and  recorded  with  the  proceedings  in  bankruptcy. 

To  whom  Proceedings  Referred,  and  by  whom  Warrant  is 

Issued. 

And  the  Judge  of  the  District  Court,  or,  if  there  be  no  opposing  party,  any 
Register  of  said  court,  to  be  designated  by  the  Judge,  shall  forthwith,  if  he  be  sat- 
isfied that  the  debts  due  from  the  petitioner  exceed  three  hundred  dollars,  issue  a 
warrant,  to  be  signed  by  such  Judge  or  Register,  directed  to  the  marshal  of  said 
district,  authorizing  him  forthwith,  as  messenger,  to  publish  notices  in  such  news- 
papers as  the  warrant  specifies  ; to  serve  written  or  printed  notice,  by  mail  or  per- 
sonally, on  all  creditors  upon  the  schedule  filed  with  the  debtor’s  petition,  or  whose 
names  may  be  given  to  him  in  addition  by  the  debtor,  and  to  give  such  personal  or 
other  notice  to  any  persons  concerned  as  the  warrant  ‘specifies,  which  notice  shall 
state  : 

Notice  to  Creditors. 

First  That  a warrant  in  bankruptcy  has  been  issued  against  the  estate  of  the 
debtor. 

Second.  That  the  payment  of  any  debts  and  the  delivery  of  any  property  be- 
longing to  such  debtor  to  him  or  for  his  use,  and  the  transfer  of  any  property  by 
him,  are  forbidden  by  law. 

Third,  That  a meeting  of  the  creditors  of  the  debtor,  giving  the  names,  rt»i- 
denccs,  and  amounts,  so  far  as  known,  to  prove  their  debts  and  choose  one  or  more 
assignees  of  his  estate,  will  be  held  at  a court  of  bankruptcy,  to  be  holden  at  a time 
and  place  designated  in  the  warrant,  not  less  than  ten  nor  more  than  ninety  days 
after  the  issuing  of  the  same. 


Wlio  shall  Preside  at  Creditor’s  Meetings. 

SECTION  12. — And  be  it  further  enacted,  That  at  the  meeting  held  in  pursu- 
ance of  the  notice,  one  of  the  Registers  of  the  court  shall  preside,  and  the  messen- 
ger shall  make  return  of  the  warrant  and  of  his  doings  thereon  ; and  if  it  appears 
that  the  notice  to  the  creditors  has  not  been  given  as  required  in  the  warrant,  the 
meetiug  shall  forthwith  be  adjourned,  and  a new  notice  given  os  required. 

Debtor’s  Death. 

If  the  debtor  dies  after  the  issuing  of  the  warrant,  the  proceedings  may  be  con- 
tinued and  concluded  in  like  manner  as  if  he  had  lived. 


Assignee— When  to  be  Chosen. 

SECTION  13.  — And  be  it  further  enacted.  That  the  creditors  shall,  at  the  first 
meeting  held  after  due  notice  from  the  messenger,  in  presence  of  a Register  desig- 
nated by  the  court,  choose  one  or  more  assignees  of  the  estate  of  the  debtor  ; the 
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choice  to  be  made  by  the  greater  part  in  value  and  in  number  of  the  creditors  who 
have  proved  their  debts. 

Failure  to  Choose  Assignee. 

If  no  choice  is  made  by  the  creditors  at  said  meeting,  the  Judge,  or,  if  there  be 
no  opposing  interest,  the  Register,  shall  appoint  one  or  more  assignees. 

Vacancy  of  Assignee— How  Filled. 

If  an  assignee,  so  chosen  or  appointed,  fails  within  five  days  to  express  in  writ- 
ing his  acceptance  of  the  trust,  the  Judge  or  Register  may  fill  the  vacancy. 

Approval  of  Assignee. 

All  election!}  or  appointments  of  assignees  shall  be  subject  to  the  approval  of 
the  Judge  ; and  when  in  his  judgment  it  is  for  any  cause  needful  or  expedient,  he 
may  appoint  additional  assignees,  or  order  a new  election. 

Assignee’s  Bond. 

The  Judge  at  any  time  may,  and  upon  the  request  in  writing  of  any  creditor 
who  has  proved  his  claim,  shall  require  the  assignee  to  give  good  and  sufficient 
bond  to  the  United  States,  with  a condition  for  the  faithful  performance  and  dis- 
charge of  his  duties  ; 

Approval  of  Assignee’s  Bond. 

The  bond  shall  be  approved  by  the  Judge  or  Register  by  his  endorsement 
thereon,  shall  be  filed  with  the  record  of  the  case,  and  inure  to  the  benefit  of  all 
creditors  proving  their  claims,  and  may  be  prosecuted  in  the  name  and  for  the 
benefit  of  any  injured  party. 

Failure  of  Assignee  to  give  Bond. 

If  the  assignee  fails  to  give  the  bond  .within  such  time  as  the  Judge  orders,  not 
exceeding  ten  days  after  notice  to  him  of  such  order,  the  Judge  shall  remove  him 
and  appoint  another  in  his  place. 


Assignment  of  Bankrupt’s  Property  and  by  Whom  to  be  Made. 

SECTION  14.  And  be  it  further  enacted , That  os  soon  as  said  assignee  is  ap- 
pointed and  qualified,  the  Judge,  or,  where  there  is  no  opposing  interest,  the  Reg- 
ister, shall,  by  an  instrument  under  his  hand,  assign  and  convey  to  the  assignee 
all  the  estate,  real  and  personal,  of  the  bankrupt,  with  all  his  deeds,  books,  and 
papers  relating  thereto  ; and  such  assignment  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and  thereupon,  by  operation  of  law,  the  title 
to  all  such  property  and  estate , both  real  and  person'll,  shall  vest  in  said  assignee, 
although  the  same  is  then  attached  on  mesne  process  as  the  property  of  the  debtor, 
and  shall  dissolve  any  such  attachment  made  within  four  months  next  preceding 
the  commencement  of  said  proceedings  : 

Bankrupt’s  Exemptions  Not  to  be  Assigned. 

Provided,  however,  That  there  shall  be  excepted  from  the  operation  of  the  pro- 
visions of  this  section — 

The  necessary  household  and  kitchen  furniture,  and  such  other  articles  and 
necessaries  of  6ach  bankrupt  as  the  said  assignee  shall  designate  and  set  apart, 
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having  reference  in  the  amount  to  the  family,  condition,  and  circumstances  of  the 
bankrupt,  but  altogether  not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hun- 
dred dollars  ; . 

And  also  the  wearing  apparel  of  such  bankrupt,  and  that  of  his  wife  and 
children ; 

And  the  uniform,  arms,  and  equipments  of  any  person  who  is  or  has  been  a 
soldier  in  the  militia  or  in  the  service  of  the  United  States  ; 

And  such  other  property  as  now  is,  or  hereafter  shall  be  exempted  from  attach- 
ment or  seizure,  or  levy  on  execution  by  the  laws  of  the  United  States  ; 

And  such  other  property  not  included  in  the  foregoing  exceptions  as  is  ex« 
empted  from  levy  and  sale  upon  execution  or  other  process,  or  order  of  any  court, 
by  the  laws  of  the  State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  tne 
commencement  of  the  proceedings  in  bankruptcy,  to  an  amount  not  exceeding  that 
allowed  by  such  State  exemption  laws  in  force  in  the  year  eighteen  hundred  and 
sixty-four  : 

Limitation  of  Assignment  to  Assignee. 

Provided,  That  the  foregoing  exception  shall  operate  as  a limitation  upon  the 
conveyance  of  the  property  of  the  bankrupt  to  his  assignees. 

Title  to  Bankrupt’s  Exemption  does  not  pass  to  Assignee. 

And  in  no  case  shall  the  property  hereby  excepted  pass  to  the  assignees,  or  the 
title  of  the  bankrupt  thereto  be  impaired  or  affected  by  any  of  the  provisions  of  this 
Act; 

Assignee’s  Decision  Sulyect  to  Review  of  Court. 

And  the  determination  of  the  assignee  in  the  matter  shall,  on  exception  taken, 
be  subject  to  the  final  decision  of  the  said  court. 

Valid  Securities  not  Affected  by  Assignment. 

And  provided  further,  That  no  mortgage  of  any  vessel  or  of  any  other  goods  or 
chattels,  made  as  security  for  any  debt  or  debts,  in  good  faith  and  for  present  con- 
siderations, and  otherwise  valid,  and  duly  recorded,  pursuant  to  any  statute  of  the 
United  States,  or  of  any  State,  shall  be  invalidated  or  affected  hereby. 

What  Property  Vests  in  Assignee. 

And  all  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors ; 

All  rights  in  equity,  choses  in  action,  patents  and  patent  rights  and  copy- 
rights ; # 

All  debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  securities 
therefor ; 

And  all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any 
cause  of  action  which  the  bankrupt  had  against  any  person  arising  from  contract  or 
from  the  unlawful  taking  or  detention,  or  of  injury  to  the  property  of  the  bankrupt, 
and  all  his  rights  of  redeeming  such  property  or  estate,  with  the  like  right,  title, 
power,  and  authority  to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the 
same,  as  the  bankmpt  might  or  could  have  had  if  no  assignment  had  been  made, 
shall,  in  virtue  of  the  adjudication  of  banh'uptcy  and  the  appointment  of  his  assignee, 
be  at  once  vested  in  such  assignee  ; 

When  Assignee  may  Sue  or  Defend. 

And  he  may  sue  for  and  recover  the  said  estate,  debts,  and  effects,  and  may 
prosecute  and  defend  all  suits  at  law  or  in  equity,  pending  at  the  time  of  the  adju- 
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dication  of  bankruptcy,  in  which  such  bankrupt  is  a party  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  they  might  have  been  prosecuted  or  defend- 
ed by  such  bankrupt 

Clerk’s  Certificate. 

And  a copy,  duly  certified  by  the  clerk  of  the  court,  under  the  seal  thereof  of 
the  assignment  made  by  the  Judge  or  Register,  as  the  case  may  be,  to  him  as 
assignee,  shall  be  conclusive  evidence  of  his  title  ns  such  assignee  to  take,  hold, 
sue  for,  and  recover  the  property  of  the  bankrupt,  as  hereinbefore  mentioned  ; but 
no  property  held  by  the  bankrupt  in  trust  shall  pass  by  such  assignment 

Assignee  Entitled  to  Notice. 

No  person  shall  be  entitled  to  maintain  an  action  against  an  assignee  in  bank- 
ruptcy for  anything  done  by  him  as  such  assignee,  without  previously  giving  him 
twenty  days’  notice  of  such  Action,  specifying  the  cause  therof,  to  the  end  that  such 
assignee  may  have  an  opportunity  of  tendering  amends,  should  he  see  fit  to  do  so. 

• Bankrupt’s  Books  of  Account. 

No  person  shall  be  entitled,  as  against  the  assignee,  to  withhold  from  him 
possession  of  any  books  of  account  of  the  bankrupt,  or  claim  any  hen  thereon. 

Death  of  Assignee. 

And  no  suit  in  which  the  assignee  is  a party  shall  be  abated  by  his  death  or 
removal  from  office,  but  the  same  may  be  prosecuted  or  defended  by  his  successor, 
or  by  the  surviving  or  remaining  assignee,  as  the  cose  may  be. 

Redemption  and  Discharge  of  Mortgages. 

The  assignee  shall  have  authority,  under  the  order  and  direction  of  the  court, 
to  redeem  or  discharge  any  mortgage  or  conditional  contract,  or  pledge  or  deposit, 
or  hen  upon  any  property,  real  or  personal,  whenever  payable,  anti  to  tender  due 
performance  of  the  condition  thereof,  or  to  sell  tho  same  subject  to  such  mortgage, 
lien,  or  other  encumbrances. 

Bankrupt’s  Assets. 

The  debtor  shall  also,  at  the  request  of  the  assignee,  and  at  the  expense  of  the 
estate,  make  and  execute  any  instruments,  deeds,  and  writings  which  may  be  pro- 
per to  enable  the  assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

Publication  of  Assignee’s  Appointment* 

The  assignee  shall  immediately  give  notice  of  bis  appointment  by  publication, 
at  least  once  a week  for  three  successive  weeks,  in  such  newspapers  os  shall,  for 
that  purpose,  be  designated  by  the  coart,  due  regard  being  had  to  their  general 
circulation  in  the  district,  or  in  that  portion  of  the  district  in  which  the  bankrupt 
and  his  creditors  shall  reside. 

Assignment  to  Assignee -Where  Recorded. 

And  shall,  within  six  months,  cause  the  assignment  to  him  to  be  recorded  in 
every  registry  of  deeds  or  other  office  within  the  United  States  where  a conveyance 
of  any  lands  owned  by  the  bankrupt  ought  by  law  to  be  recorded. 

Evidence  of  Assignment. 

And  the  record  by  such  assignment,  or  a duly  certified  copy  thereof,  shall  be 
evidence  thereof  is  all  courts. 
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Assignee  must  make  Demand  for  Bankrupt’s  Estate. 

SECTION  15.  — And  be  it  further  enacted.  That  the  assignee  shall  demand  and 
receive  from  any  and  all  persons  holding  the  same,  all  the  estate  assigned,  or  in- 
tended to  be  assigned,  under  the  provisions  of  this  Act 

What  Part  of  Bankrupt’s  Estate  Must  be  Sold  by  Assignee. 

And  he  shall  sell  all  such  unencumbered  estate,  real  and  personal,  which  comes 
to  his  hands,  cn  such  terms  as  he  thinks  most  for  the  interest  of  the  creditors. 

Court  may  Direct  as  to  Sale  of  Bankrupt’s  Estate. 

But  upon  petition  of  any  person  interested,  and  for  cause  shown,  the  court  may 
make  such  order  concerning  the  time,  place,  and  manner  of  sale  as  will,  in  its 
opinion,  prove  to  the  interest  of  the  creditors. 

Assignee  must  Keep  Accounts. 

And  the  assignee  shall  keep  a regular  account  of  all  money  received  by  him  as 
assignee,  to  which  every  creditor  shall,  at  reasonable  times,  have  free  resort 


Assignee  may  Sue  in  his  own  Name. 

SECTION  16. — And  be  it  further  enacted , That  the  assignee  shall  have  the  like 
remedy  to  recover  all  said  estate,  debts,  and  effects  in  his  own  name,  os  the  debtor 
might  have  had  if  the  decree  in  bankruptcy  had  not  been  rendered  and  no  assign- 
ment had  been  mode. 

If,  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy  an 
action  is  pending  in  the  name  of  the  debtor  for  the  recovery  of  a debt  or  other 
thing  which  might  or  ought  to  pass  to  the  assignee  by  the  assignment,  the  assignee 
Bhall,  if  ho  requires  it,  be  admitted  to  prosecute  the  suit,  in  like  manner  and  with 
like  effect  as  if  it  had  been  originally  commenced  by  him. 

Death  of  Assignee  does  not  Abate  Suit. 

No  suit  pending  in  the  name  of  the  assignee  shall  be  abated  by  his  death  or 
removal ; but,  upon  the  motion  of  the  surviving  or  remaining  or  new  assignee,  as 
the  cose  may  be,  he  shall  be  admitted  to  prosecute  the  suit,  in  like  manner  and  with 
like  effect  as  if  it  had  been  originally  commenced  by  him. 

Evidence  of  Assignee’s  Authority  to  Sue. 

In  suits  prosecuted  by  the  assignee  a certified  copy  of  the  assignment  made  to 
him  by  the  Judge  or  Register  shall  be  conclusive  evidence  of  his  authority  to  sue. 


Assignee  to  make  Separate  Deposits  in  Bank,  and  Keep 
Separate  Accounts. 

SECTION  17 .—And  be  it  further  enacted , That  the  assignee  shall,  as  soon  as 
may  be  after  receiving  any  money  belonging  to  the  estate,  deposit  the  same  in  some 
bank  in  his  name  as  assignee,  or  otherwise  keep  it  distinct  and  apart  from  all  other 
money  in  his  possession  ; and  shall,  as  far  as  practicable,  keep  all  goods  and  effects 
belonging  to  the  estate  seperate  and  apart  from  all  other  goods  in  his  possession 
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or  designated  by  appropriate  marks,  so  that  they  may  be  easily  and  clearly  distin- 
guished, and  may  not  be  exposed  or  liable  to  be  taken  as  his  property  or  for  the 
payment  of  his  debts. 

Deposit  and  Investment  of  Funds  by  Assignee. 

When  it  appears  that  the  distribution  of  the  estate  may  be  delayed  by  litigation 
or  other  cause,  the  conrt  may  direct  the  temporary  investment  of  the  money 
belonging  to  such  estate  in  securities,  to  be  approved  by  a Judge  or  a Register  of 
said  court,  or  may  authorize  the  same  to  be  deposited  in  any  convenient  bank,  upon 
such  interest,  not  exceeding  the  legal  rate,  as  the  bank  may  contract  with  the 
assignee  to  pay  thereon. 

Notice  of  Dividends. 

He  shall  give  written  notice  to  all  known  creditors,  by  mail  or  otherwise,  of  all 
dividends,  and  such  notice  of  meetings,  after  the  first,  os  may  be  ordered  by  the 
court 

Assignee  may  Retain  .Moneys  to  Cover  Disbursements  and  Fees. 

He  shall  be  allowed,  and  may  retain,  ont  of  monoy  in  his  hands,  all  the  neces- 
sary disbursements  made  by  him  in  the  discharge  of  his  duty,  and  a reasonable 
compensation  for  his  services,  in  the  discretion  of  the  court 

Submission  of  Controversies  by  Assignee. 

He  may,  under  the  direction  of  the  court,  submit  any  controversy  arising  in 
the  settlement  of  demands  against  the  estate,  or  of  debts  due  to  it  to  the  determin- 
ation of  arbitrators,  to  be  chosen  by  him  and  the  other  party  to  the  controversy, 
and  may,  under  such  direction,  compound  and  settle  any  such  controversy,  by 
agreement  with  the  other  party,  as  he  thinks  proper  and  most  for  the  interest  of 
the  creditors. 


• Removal  of  Assignee. 

SECTION  18. — And  be  it  further  enacted , That  the  court,  after  due  notice  and 
hearing,  may  remove  an  assignee  for  any  cause  which,  in  the  judgment  of  the  court, 
renders  such  removal  necessary  or  expedient 

At  a meeting  called  by  order  of  the  court  in  its  discretion  for  the  purpose,  or 
which  shall  be  called  upon  the  application  of  a majority  of  the  creditors  in  number 
and  value,  the  creditors  may,  with  consent  of  the  court  remove  any  assignee  by 
such  a vote  as  is  hereinbefore  provided  for  the  choice  of  assignees. 

Resignation  of  Assignee. 

An  assignee  may,  with  the  consent  of  the  judge,  resign  his  trust,  and  be  dis- 
charged therefrom. 

How  Vacancy  of  Assignee  Filled. 

Yancnncies  caused  by  death,  or  otherwise,  in  the  office  of  assignee  may  be  filled 
by  appointment  of  the  court,  or,  at  its  discretion,  by  an  election  by  the  creditors, 
in  the  manner  hereinbefore  provided,  at  a regular  meeting,  or  at  a meeting  called 
or  the  purpose,  with  such  notice  thereof,  in  writing,  to  all  known  creditors,  and 
by  such  person  as  the  court  may  direct 
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Assignee  not  Released  from  Accountability  by  Removal. 

The  resignation  or  removal  of  an  assignee  shall  in  no  way  release  him  from 
performing  all  things  requisite  on  his  part  for  the  proper  closing  up  of  his  trust 
and  the  transmission  thereof  to  his  successors,  nor  shall  it  affect  the  liability  of  the 
principal  or  surety  on  the  bond  given  by  the  assignee. 

Surviving  or  Remaining  Assignees. 

When,  by  death,  or  otherwise,  the  number  pf  assignees  is  reduced,  the  estate 
of  the  debtor  not  lawfully  disposed  of  shall  Vest  in  the  remaining  assignee  or 
assignees,  and  the  persons  selected  to  fill  vacancies,  if  any,  with  the  same  powers 
and  duties  relative  thereto  as  if  they  were  originally  chosen. 

Duty  of  Outgoing  Assignee. 

Any  former  assignee,  his  executors  or  administrators,  upon  request,  and  at  the 
expense  of  the  estate,  shall  make  and  execute  to  the  new  assignee  all  deeds,  con- 
veyances and  assurances,  and  do  all  other  lawful  acts  requisite  to  enable  him  to 
recover  and  receive  all  the  estate. 

And  the  court  may  make  all  orders  which  itfmay  deem  expedient  to  secure  the 
proper  fulfilment  of  the  duties  of  *any  former  assignee,  and  the  rights  and  interests 
of  all  persons  interested  in  the  estate. 

Who  is  not  Eligible  as  Assignee. 

No  person  who  has  received  any  preference  contrary  to  the  provisions  of  this 
Act  shall  vote  for  or  be  eligible  as  assignee. 

Title  to  Property  not  Affected  by  Death,  Removal  or 
Ineligibility  of  Assignee. 

But  no  title  to  property,  real  or  personal,  sold,  transferred,  or  conveyed  by 
an  assignee,  shall  be  affected  or  impaired  by  reason  of  his  ineligibility. 

Neglect  of  Assignee  may  be  Punished. 

An  assignee  refusing  or  unreasonably  neglecting  to  execute  an  instrument 
when  lawfully  required  by  the  court,  or  disobeying  a lawful  order  or  decree  of  fho 
court  in  the  premises,  may  bo  punished  os  for  a contempt  of  court 


Debts  Due  and  not  Due— How  Provable. 

SECTION  19. — And  be  it  further  enae'ed,  That  all  debts  due  and  payable  from 
the  bankrupt  at  the  time  ol  the  adjudication  of  bankruptcy,  and  all  debts  then 
existing  but  not  payable  until  a future  day,  a rebate  of  interest  being  made  when 
no  interest  is  pa)  able  by  the  terms  of  contract,  may  be  proved  against  the  estate  of 
the  bankrupt 

Demands  against  Bankrupt  for  Conversion,  &c. 

All  demands  against  the  bankrupt  for  or  on  account  of  any  goods  or  chattels 
wrongfully  taken,  converted  or  withheld  by  him,  may  be  proved  and  allowed  as 
debts  to  the  amount  of  the  value  of  the  property  so  taken  or  withheld,  with  interest 

Liability  of  Bankrupt  as  Drawer,  Endorser  or  Guarantor. 

If  the  bankrupt  shall  be  bound  as  drawer,  indorser,  surety,  bail  or  guarantor 
npon  any  bill,  bond,  note,  or  any  other  specialty  or  contract,  or  for  any  debt  of 
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another  person,  and  his  liability  shall  not  have  become  absolute  until  after  the  ad- 
judication of  bankruptcy,  the  creditor  may  prove  the  same  after  such  liability  shall 
have  become  fixed,  and  before  the  final  dividend  shall  have  been  declared. 

Contingent  Debts  and  Liabilities  of  Bankrupt. 

In  all  cases  of  contingent  debts  and  contingent  liabilities  contracted  by  the 
bankrupt,  and  not  herein  otherwise  provided  for,  the  creditor  may  make  claim 
therefor,  and  have  his  claim  allowed,  with  the  right  to  share  in  the  dividends,  if  the 
contingency  shall  happen  before  the  order  for  the  final  dividend; 

Creditor  may  Apply  to  Court  to  Ascertain  Present  Value  of 

Debt. 

Or  he  may  at  any  time  apply  to  the  court  to  have  the  present  value  of  the  debt 
or  liability  ascertained  and  liquidated,  which  shall  then  be  done  in  such  manner  as 
the  court  shall  order,  and  he  shall  be  allowed  to  prove  for  the  amount  so  ascer- 
tained. 

Payment  by  Bail  or  Other  Surety  may  be  Proved. 

Any  person  liable  os  bail,  surety,  guarantor,  or  otherwise  for  the  bankrupt, 
who  shall  have  paid  the  debt  or  any  part  thereof  in  discharge  of  the  whole,  shall 
be  entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the  creditor  if  he  shall 
have  proved  the  same,  although  such  payments  shall  have  been  made  after  the  pro- 
ceedings in  bankruptcy  were  commenced. 

Persons  Liable  for  Bankrupt  may  Prove  Debts  against  him 
if  the  Principal  Creditor  Fail  so  to  do. 

And  any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the  whole  of 
said  debt,  but  is  still  liable  for  the  same  or  any  part  thereof,  may,  if  the  creditor 
shall  fail  or  omit  to  prove  such  debt,  prove  the  same,  either  in  the  name  of  the 
creditor  or  otherwise,  os  may  be  provided  by  the  rules,  and  subject  to  such  regula- 
tions and  limitations  as  may  be  established  by  such  rules. 

Rent  Due  or  Payable  by  Bankrupt* 

Where  the  bankrupt  is  liable  to  pay  rent,  or  other  debt  falling  due  at  fixed  and 
stated  periodn,  the  creditor  may  prove  for  a proportionate  part  thereof  up  to  the 
time  of  the  bankruptcy,  as  if  the  same  grew  duo  from  day  to  day,  and  not  at  such 
fixed  and  stated  periods. 

Liability  of  Bankrupt  for  Unliquidated  Damages. 

If  any  bankrupt  shall  be  liable  for  unliquidated  damages  arising  out  of  any  con- 
tract or  promise,  or  on  account  of  any  goods  or  chattels  wrongfully  taken,  convert- 
ed, or  withheld,  the  court  may  cause  such  damages  to  be  assessed  in  such  mode  as 
it  may  deem  best,  and  the  Sum  so  assessed  may  be  proved  against  the  estate. 

No  debts  other  than  those  above  specified  shall  be  proved  or  allowed  against 
the  estate. 


Balances  on  Set-off  and  Counter  Claims. 

8ETI0N  20.—  And  be  it  further  enacted.  That  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  parties,  the  account  between  them  shall  be  stated,  and 
one  debt  set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid, 
22  • ‘ 
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bnt  no  set-off  shall  be  allowed  of  a claim  in  its  nature  not  provable  against  the 
estate  : Provided . That  no  set-off  shall  be  allowed  in  favor  of  any  debtor  to  the 
bankrupt  of  a claim  purchased  by  or  transferred  to  him  after  the  filing  of  the 
portion. 

Balance  of  Debt  after  Deducting  Mortgage  or  Other  Security. 

When  a creditor  has  a mortgage  or  pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a lien  thereon  for  securing  the  payment  of  a debt  owing  to  him  from 
the  bankrupt,  he  shall  be  admitted  as  a creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  property,  to  be  ascertained  by  agreement  between 
him  and  the  assignee,  or  by  a sale  thereof  to  be  made  in  such  manner  as  the  Court 
shall  direct ; 

When  Mortgage  Creditor  may  Prove  his  Entire  Claim. 

Or  the  creditor  may  release  or  convey  his  claim  to  the  assignee  upon  such  pro- 
perty, and  be  admitted  to  prove  his  whole  debt. 

Value  of  Excess  on  Mortgaged  Property— How  Arranged. 

If  the  value  of  the  property  exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignee  may  release  to  the  creditor  the  bankrupt’s  right  of  redemption  therein 
on  receiving  such  excess  ; or  he  may  sell  the  property,  subject  to  the  claim  of  the 
creditors  thereon  ; and  in  either  cose  the  assignee  and  creditor,  respectively,  shall 
execute  all  deeds  and  writings  necessary  or  proper  to  consummate  the  transaction. 
If  the  property  is  not  so  sold  or  released  and  deli/ered  up,  the  creditor  shall  not  be 
allowed  to  prove  any  | art  of  his  debt 


Suits  against  Bankrupt  Waived  by  Proof  of  Claim. 

SECTION  21.— And  be  it  further  enacted.  That  no  creditor  proving  his  debt  or 
clajm  shull  be  allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against  the 
bankrupt  but  shall  be  deemed  to  have  waived  all  right  of  action  and  suit  against 
the  bankrupt  and  all  proceedings  already  commenced,  or  unsatisfied  judgments 
already  obtained  thereon,  shall  be  deemed  to  be  discharged  and  surrendered  thereby. 

Suits  against  Bankrupt  to  Await  Question  of  Discharge. 

And  no  creditor  whose  debt  is  provable  under  this  Act  shall  be  allowed  to 
prosecute  to  final  judgment  any  suit  at  law  or  in  equity  therefor  against  the  bank- 
rupt until  the  question  of  the  debtor’s  discharge  shall  have  been  determined. 

Stay  of  Suits  Pending  Application  for  Bankrupt’s  Discharge. 

And  any  such  suit  or  proceedings  shall,  upon  the  application  of  the  bankrupt, 
be  stayed  to  await  the  determination  of  the  court  in  bankruptcy  on  the  question  of 
the  discharge:  Provided,  There  be  no  unreasonable  delay  on  the  part  of  the  bank- 
rupt in  endeavoring  to  obtain  his  discharge: 

Where  Amount  of  Claim  is  in  Dispute -How  same  may  be 
Ascertained. 

And  provided,  also,  That  if  the  amount  duo  the  creditor  is  in  dispute,  the  suit, 
by  leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount  may  bo  proved  in  bankruptcy,  but 
execution  shall  be  siayed  as  aforesaid. 
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Liability  of  Fankrupt  as  Member  of  Different  Firms,  &c. 

If  any  bankrupt  shall,  at  the  time  of  adjudication,  be  liable  upon  any  bill  of 
exchange,  promissory  note,  or  other  obligation  in  respect  of  distinct  contracts  as  a 
member  of  two  or  more  firms  carrying  on  separate  and  distinct  trades,  and  having 
distinct  estates  to  be  wound  up  in  bankruptcy,  or  as  a sole  trader,  and  also  as  a 
member  of  a firm,  the  circumstance  that  such  firms  are  in  whole  or  in  part  com- 
posed of  the  same  individuals,  or  that  the  sole  contractor  is  also  one  of  the  joint 
contractors,  shall  not  prevent  proof  and  receipt  of  dividend  in  respect  of  such  dis- 
tinct contracts  against  the  estates  respectively  liable  upon  such  contracts. 


Proof  of  Debts— Before  whom  to  be  made. 

SECTION  22. — And  be  it  further  enacted.  That  all  proofs  of  debts  against  the 
estate  of  the  bankrupt,  by  or  in  behalf  of  creditors  residing  within  tne  judicial  dis- 
trict where  the  proceedings  in  bankruptcy  are  pending,  shall  be  made  before  one 
of  the  Registers  of  the  court  in  said  district,  and  by  or  in  behalf  of  non-resident 
creditors  before  anj  Register  in  bankruptcy  in  the  judicial  district  where  such 
creditors  or  either  of  them  reside,  or  before  any  Commissioner  of  the  Circuit  Court 
authorized  to  administer  oaths  in  any  district 

How  Debts  and  Claims  against  Bankrupt  are  Proved. 

To  entitle  a claimant  against  the  estate  of  a bankrupt  to  have  his  demand  allow- 
ed, i^must  be  verified  by  a deposition  in  writing,  on  oath  or  solemn  affirmation, 
before  the  proper  Register  or  Commissioner,  setting  forth — 

The  demand ; 

The  consideration  thereof ; 

Whether  any  and  what  securities  are  held  therefor  ; 

And  whether  any  and  what  payments  have  been  made  thereon  ; 

That  the  sum  claimed  is  justly  due  from  the  bankrupt  to  the  claimant ; * 

That  the  claimant  has  not,  nor  has  any  other  person  for  his  use,  received  any 
security  or  satisfaction  whatever,  other  than  that  by  him  set  forth  ; 

That  the  claim  was  not  procured  for  the  purpose  of  influencing  the  proceed- 
ings under  this  Act ; 

And  that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or  enter- 
ed into,  by  or  on  behalf  of  such  creditor,  to  sell,  transfer,  or  dispose  of  the  said 
claim,  or  any  part  thereof,  against  such  bankrupt,  or  take  or  receive,  directly  or 
indirectly,  any  money,  property,  or  consideration  whatever,  whereby  the  vote  of 
such  creditor  for  assignee,  or  any  action  on  the  part  of  such  creditor  or  any  other 
person  in  the  proceedings  under  this  Act,  is  or  shall  be  in  any  way  affected,  influ- 
enced, or  controlled ; 

And  no  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such  depo- 
sition shall  appear  to  be  true. 

When  Attorney  or  Agent  may  Verify  Claim. 

Such  oath  or  solemn  affirmation  shall  be  made  by  the  claimant,  testifying  of 
his  own  knowledge,  unless  he  is  absent  from  the  United  States,  or  prevented  by  * 
some  other  good  cause  from  testifying,  in  which  cases  the  demand  may  be  verified 
in  like  manner  by  the  attorney  or  authorized  agent  of  the  claimant  testifying  to  the 
best  of  his  knowledge,  information,  and  belief,  and  setting  forth  his  means  of  know- 
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ledge;  or,  if  in  a foreign  country,  the  oath  of  the  creditor  may  be  taken  before  any 
minister,  consul,  or  vice-consul  of  the  United  States ; and  the  court  may,  if  it  shall 
see  fit,  require  or  receive  further  pertinent  evidence,  either  for  or  against  the  admis- 
sion of  the  claim. 

How  Corporations  Shall  Verify  Claims. 

Corporations  may  verify  their  claitns  by  the  oath  or  solemn  affirmation  of  their 
president,  cashier,  or  treasurer. 

Claims  Satisfactorily  Proved  Shall  be  Sent  to  Assignee. 

If  the  proof  is  satisfactory  to  the  Register  or  Commissioner,  it  shall  be  signed 
by  the  deponent,  and  delivered  or  sdnt  by  mail  to  the  assignee,  who  shall  examine 
the  same  and  compare  it  with  the  books  and  accounts  of  the  bankrupt,  and  shall 
register,  in  a book  to  be  kept  by  him  for  that  purpose,  the  names  of  creditors  who 
have  proved  their  claims,  in  the  order  in  which  such  proof  is  received,  stating  the 
time  of  receipt  of  such  proof,  and  the  amount  and  nature  of  the  debts,  which  books 
shall  be  open  to  the  inspection  of  all  the  creditors. 

Rejection  of  not  Duly  Proved  or  Fraudulent  Claims. 

The  court  may,  on  the  application  of  the  assignee,  or  of  any  creditor,  or  of  the 
bankrupt,  or  without  any  application,  examine  upon  oath,  the  bankrupt , or  any 
person  tendering  or  wrho  has  made  proof  of  claims,  and  may  summon  any  person 
capable  of  giving  evidence  concerning  such  proof,  or  concerning  the  debt  sooght  to 
be  proved,  and  shall  reject  all  claims  not  duly  proved,  or  where  the  proof  shows  the 
claim  to  be  founded  in  fraud,  illegality,  or  mistake. 


When  Proof  of  Claims  may  be  Postponed. 

SECTION  23.—  And  bt  it  further  enacted,  That  when  a claim  is  presented  for 
proof  before  the  election  of  the  assignee,  and  the  Judge  entertains  doubts  of  its 
validity,  or  of  the  right  of  the  creditor  to  prove  it,  and  is  of  opinion  that  such 
validity  or  right  ought  to  be  investigated  by  the  assignee,  he  may  postpone  the 
proof  of  the  claim  until  the  assignee  is  chosen. 

Proof  of  Preferred  Claims. 

Any  person  who,  after  the  approval  of  this  Act,  shall  have  accepted  any  pre- 
ference, having  reasonable  cause  to  believe  that  the  same  was  made  or  given  by  the 
debtor  contrary  to  any  provision  of  this  Act,  shall  not  prove  the  debt  or  claim  on 
account  of  which  the  preference  was  made  or  given,  nor  shall  he  receive  any  divi- 
dend therefrom  until  he  shall  first  have  surrendered  to  the  assignee  all  property, 
money,  benefit  or  advantage  received  by  him  under  such  preference. 

Debts—  When  Proved. 

The  court  shall  allow  all  debts  duly  proved,  and  shall  cause  a list  thereof  to  be 
mode  and  certified  by  one  of  the  Registers; 

Creditor  may  be  Represented  by  Attorney  in  Fact. 

And  any  creditor  may  act  at  all  meetings  by  his  duly  constituted  attorney  the 
same  as  though  personally  present 


Digitized  by  Google 


APPENDIX. 


341 


Appeals  on  Rejected  Claims. 

SECTION  24. — And  be  it  further  enacted.  That  a supposed  creditor  who  takes 
an  appeal  to  the  Circuit  Court  from  the  decision  of  the  District  Court  rejecting  his 
claim,  in  whole  or  in  part,  shall,  upon  entering  his  appeal  in  the  Circuit  Court,  file 
in  the  clerk’s  office  thereof  a statement  in  writing  of  his  claim,  setting  forth  the 
same  substantially,  as  in  a declaration  for  the  sam#  cause  of  action  at  law,  and  the 
assignee  shall  plead  or  answer  thereto  in  like  manner,  and  like  proceedings  shall 
thereupon  be  had  in  the  pleadings,  trial,  and  determination  of  the  cause,  as  in  an 
action  at  law  commenced  and  prosecuted,  in  the  usual  manner,  in  the  courts  of  the 
United  States,  except  that  no  execution  shall  be  awarded  against  the  assignee  for 
the  amount  of  a debt  found  due  to  the  creditor.  The  final  judgment  of  the  court 
shall  be  conclusive,  and  the  list  of  debts  shall,  if  necessary,  be  altered  to  conform 
thereto.  The  party  prevailing  in  the  suit  shall  be  entitled  tc  costs  against  the  ad- 
verse party,  to  be  taxed  and  recovered  as  in  suits  at  law;  if  recovered  against  the 
assignee,  they  shall  be  allowed  out  of  the  estate. 

Return  of  Notes  and  Instruments  in  Controversy  after  Proof 
to  Creditor. 

A bill  of  exchange,  promissory  note,  or  other  instrument  used  in  evidence  upon 
the  proof  of  a claim,  and  left  in  court  or  deposited  in  the  clerk's  office,  may  be  de- 
livered, by  the  Register  or  clerk  having  the  custody  thereof,  to  the  person  who  used 
it,  upon  his  filing  a copy  thereof  attested  by  the  clerk  of  the  court,  who  shall  en- 
dorse upon  it  the  name  of  the  party  against  whose  estate  it  has  been  proved,  and 
the  date  and  amount  of  any  dividend  declared  thereon. 


Perishable  Property. 

SECTION  25.— And  be  it  further  enacted,  That  when  it  appears  to  the  satisfac- 
tion of  the  court  that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a perishable 
nature,  or  liable  to  deteriorate  in  value,  the  court  may  order  the  same  to  be  sold,  in 
such  manner  as  may  be  deemed  most  expedient,  under  the  direction  of  the  messen- 
ger or  assignee,  as  the  case  m&y  be,  who  shall  hold  the  funds  received  in  place  of 
the  estate  disposed  of. 

Property’  In  Dispute. 

And  whenever  it  appears  to  the  satisfaction  of  the  court  that  the  title  to  any 
portion  of  an  estate,  real  or  personal,  which  has  come  into  possession  of  the  as- 
signee, or  which  is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition 
of  tho  assignee,  and  after  snch  notice  to  the  claimant,  his  agent,  or  attorney,  as  the 
court  shall  deem  reasonable,  order  it  to  be  sold,  under  the  direction  of  the  assignee, 
who  shall  hold  the  funds  received  in  place  of  the  estate  disposed  of. 

Measure  of  Value  of  Property  in  Dispute 

And  the  proceeds  of  the  sale  shall  be  considered  the  measure  of  the  vaiuo  of  the 
property  in  any  suit  or  controversy  between  the  parties  in  any  courts. 

But  this  provision  shall  not  prevent  the  recovery  of  the  property  from  the  posses- 
sion of  the  assignee  by  any  proper  action  commenced  at  any  time  before  the  court 
orders  the  sale. 
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Bankrupt’s  Examination. 

SECTION  26. — And  be  it  further  enacted.  That  the  court  may,  on  the  applica- 
tion of  the  assignee  in  bankruptcy,  or  of  any  creditor,  or  without  any  application, 
at  all  times  require  the  bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to 
an  examination,  on  oath,  upon  all  matters  relating — 

To  the  disposal  or  condition  of  his  property  ; • 

To  his  trade  and  dealings  with  others,  and  his  accounts  concerning  the  some  ; 

To  all  debts  due  to  or  claimed  from  him  ; 

And  to  all  other  matters  concerning  his  property  and  estate,  and  the  due  set- 
tlement thereof  according  to  law  ; 

Which  examination  shall  be  in  writing,  and  shall  be  signed  by  the  bankrupt, 
and  be  filed  with  the  other  proceedings. 

Examination  of  Witnesses  before  Register  or  Court. 

And  the  court  may,  in  like  manner,  require  the  attendance  of  any  other  person 
as  a witness  ; and  if  such  person  shall  fail  to  attend  on  being  summoned  thereto, 
the  court  may  compel  his  attendance  by  warrant  directed  to  the  marshal,  command- 
ing him  to  arrest  such  person,  and  bring  him  forthwith  before  the  court,  or  beforo 
a Register  in  bankruptcy  for  examination  as  such  witness. 

Examination  of  Bankrupt  when  in  Prison,  Absent,  or  Sick. 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled  from  attendance,  the  court 
may  order  him  to  bo  produced  by  the  jailor,  or  any  officer  in  whose  custody  he  may 
be  ; or  may  direct  the  examination  to  be  had,  taken,  and  certified,  at  such  time  and 
place,  and  in  such  manner  as  the  court  may  deem  proper,  and  with  like  effect  as  if 
such  examination  had  been  had  in  court 

Bankrupt  Subject  to  Orders  of  Court  at  All  Times. 

The  bankrupt  shall,  at  all  times  until  his  discharge,  be  subject  to  the  order  of 
the  court,  and  shall,  at  the  expense  of  the  estate,  execute  all  proper  writings  and 
instruments,  and  do  and  perform  all  acts  required  by  the  court  touching  the  assign- 
ed property  or  estate,  and  to  enable  the  assiguee  to  demand,  recover,  and  receive 
all  the  property  and  estate  assigned,  wherever  situated ; and  for  neglect  or  refusal 
to  obey  any  order  of  the  court,  such  bankrupt  may  bo  committed  and  punished  as 
for  a contempt  of  court. 

Bankrupt— When  to  be  Excused  for  Default. 

If  the  bankrupt  is  without  the  district,  and  unAble  to  return  and  personally 
attend  at  auy  of  the  times,  or  do  any  of  the  acts  which  may  be  specified  or  required 
pursuant  to  this  section,  and  if  it  appears  that  such  absence  was  not  caused  by 
wilful  default,  and  if,  as  soon  os  may  be  after  the  removal  of  such  impediment,  he 
offers  to  attend  and  submit  to  the  order  of  the  court  in  all  respects,  he  6hall  be  per- 
mitted so  to  do  with  like  effect  as  if  he  had  not  been  in  default 

Amendment  of  Schedules. 

He  6hall  also  be  at  liberty,  from  time  to  time,  upon  oath,  to  amend  and  correct 
his  schedule  of  creditors  and  property  so  that  the  same  shall  conform  to  the  facts. 

Examination  of  Bankrupt’s  Wife. 

For  good  cause  shown,  the  wife  of  any  bankrupt  may  be  required  to  attend 
before  the  court,  to  the  end  that  she  may  be  examined  as  a witness ; and  if  such 
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wife  do  not  attend  at  the  time  and  place  specified  in  the  order,  the  bankrupt  shall 
not  be  entitled  to  a discharge  unless  he  shall  prove  to  the  satisfaction  of  the  court 
that  he  was  unable  to  procuro  the  attendance  of  his  wife. 

When  Bankrupt  is  not  Liable  to  Arrest. 

No  bankrupt  shall  be  liable  to  arrest  during  the  pendency  of  the  proceeding* 
in  bankruptcy  in  any  ttvil  action,  unless  the  same  is  founded  on  some  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would  not  release  him. 


Distribution  amongst  Creditors  of  Bankrupt’s  Estate. 

SECTION  27. — And  be  it  further  enacted,  That  all  creditors  whose  debts  are 
duly  proved  and  allowed  shall  be  entitled  to  share  in  the  bankrupt's  property  and 
estate  pro  rata,  without  any  priority  or  preference  whatever,  except  that  wages  due 
from  him  to  any  operative,  or  clerk,  or  house  servant,  to  an  amount  not  exceeding 
fifty  dollars,  for  labor  performed  within  six  months  next  preceding  the  adjudica- 
tion of  bankruptcy,  shall  be  entitled  to  priority,  and  shall  be  first  paid  in  full 

When  Sureties  may  Obtain  Dividend. 

Provided,  That  any  debt  proved  by  any  person  liable  as  boil,  surety,  guarantor, 
or  otherwise  for  the  bankrupt,  shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  payment  of  such  debt  by  such 
person  so  liable,  aud  the  shore  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party  entitled  thereto,  as  the 
court  may  direct 

Second  Meeting  of  Bankrupt’s  Creditors* 

At  the  expiration  of  three  months  from  the  date  of  the  adjudication  of  bank- 
ruptcy in  any  cose,  or  as  much  earlier  as  the  court  may  direct  the  court,  upon  re- 
quest of  the  assignee,  shall  call  a general  meeting  or  the  creditors,  of  which  due 
notice  shall  be  given  ; 

Assignee  to  make  Report  and  Exhibit  Vouchers  and  Schedules. 

And  the  assignee  shall  then  report  and  exhibit  to  the  court  and  to  the  credi- 
tors just  and  true  accounts  of  all  his  receipts  and  payments,  verified  by  his  oath  ; 

And  he  shall  also  produce  and  file  vouchers  for  all  payments  for  which  vouchers 
shall  be  required  by  any  rule  of  the  court ; 

He  shall  also  submit  the  schedule  of  the  bankrupt’s  creditor  and  property  as 
amended,  duly  verified  by  the  bankrupt,  and  a statement  of  the  whole  estate  of  the 
bankrupt,  as  then  ascertained,  of  the  property  recovered  and  of  the  property  out- 
standing, specifying  the  cause  of  its  being  outstanding,  also  what  debts  or  claims 
are  yet  undetermined,  and  stating  what  sum  remains  in  his  hands. 

When  Dividend  shall  be  Declared. 

At  such  meeting  the  majority  in  value  of  the  creditors  present  shall  determine 
whether  any  and  what  part  of  the  net  proceeds  of  the  estate,  after  deducting  and 
retaining  a sum  sufficient  to  provide  for  all  undetermined  claims  which,  by  reason 
of  the  distant  residence  of  the  creditor,  or  for  other  sufficient  reason,  have  not 
been  proved,  and  for  other  expenses  and  contingencies,  shall  be  divided  among  the 
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creditors ; bat  unless  at  least  one-half  in  valne  of  the  creditors  shall  attend  such 
meeting,  either  in  person  or  by  attorney,  it  shall  be  the  daty  of  the  assignee  so  to 
determine. 

Notices  to  Creditors  of  Dividend. 

In  case  a dividend  is  ordered  the  register  shall,  within  ten  days  after  such 
meeting,  prepare  a list  of  creditors  entitled  to  dividend,  and  shall  calculate  and  set 
opposite  to  the  name  of  each  creditor  who  has  proved  his  claim,  the  dividend  to 
which  he  is  entitled  out  of  the  net  proceeds  of  the  estate  set  apart  for  dividend,  and 
shall  forward  by  mail  to  every  creditor  a statement  of  the  dividend  to  which  he  is 
entitled,  and  such  creditor  shall  be  paid  by  the  assignee  in  such  manner  os  the 
court  may  direct 


Final  Dividend. 

SECTION  28. — Aud  be  it  further  evaded,  That  the  like  proceedings  shall  be 
had  at  the  expiration  of  the  next  three  months,  or  earlier  if  practicable,  and  a third 
meeting  of  creditors  shall  then  be  called  by  the  court  and  a final  dividend  then 
declared,  unless  any  action  at  law  or  snit  in  equity  be  peuding,  or  unless  some 
other  estate  or  effects  of  the  debtor  afterwards  come  to  the  bauds  of  the  assignee,  in 
which  case  the  assignee  shall,  as  soon  as  may  be,  convert  such  estate  or  effects  into 
money,  and  within  two  months  after  the  same  shall  be  so  converted  the  same  shall 
be  divided  in  manner  aforesaid. 

Subsequent  Dividend. 

Further  dividends  shall  be  made  in  like  mannor  as  often  as  occasion  requires  ; 

Third  and  Further  Meetings  of  Creditors. 

And  after  the  third  meeting  of  creditors  no  further  mooting  Bhall  be  called, 
unless  ordered  by  the  court 

Outstanding  and  Uncollectable  Debts. 

If  at  any  time  there  shall  be  in  the  hands  of  the  assignee  any  outstanding  debts 
or  other  property,  due  or  belonging  to  the  estate,  which  cannot  bo  collected  and 
received  by  the  assignee  without  unreasonable  or  inconvenient  delay  or  expense,  the 
assignee  may,  under  the  direction  of  the  court,  sell  and  assign  such  debts  or  other 
property  in  such  manner  as  the  court  shall  order. 

Dividends  when  made  shall  not  be  Disturbed. 

No  dividend  already  declared  shall  be  disturbed  by  reason  of  debts  being  sub- 
sequently proved,  but  the  creditors  proving  such  debts  shall  be  entitled  to  a divi- 
dend equal  to  those  already  received  by  the  other  creditors  before  any  further  pay- 
ment is  made  to  the  latter. 

When  Assignee  shall  Submit  his  Account  to  Creditors  and  be 
Discharged. 

Prkpabatoby  to  the  final  dividend,  the  assignee  shall  submit  bis  account  to 
the  court,  and  hie  the  same,  and  give  notice  to  the  creditors  of  such  filing,  and 
shall  also  give  notice  that  he  will  apply  for  a settlement  of  his  account,  and  for  a 
discharge  from  all  liability  as  assignee,  at  a time  to  be  specified  in  such  notice,  ana 
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at  such  time  the  court  shall  audit  and  pass  the  accounts  of  the  assignee;  and  such 
assignee  shall,  if  required  by  the  court,  be  examined  as  to  the  truth  of  such  account, 
and,  if  found  correct,  he  shall  thereby  be  discharged  from  all  liability  as  assignee  to 
any  creditor  of  the  bankrupt 

When  Dividend  Ordered  by  Court, 

The  court  shall  thereupon  order  a dividend  of  the  estate  and  effects,  or  of  such 
part  thereof  as  it  sees  fit  among  such  of  the  creditors  as  have  proved  their  claims, 
in  proportion  to  the  respective  amount  of  their  said  debts. 

Allowance  of  Fees  and  Disbursements  to  Assignee, 

In  addition  to  all  expenses  necessarily  incurred  by  him  in  the  execution  of  his 
trust,  in  any  case,  the  assignee  shall  be  entitled  to  an  allowance  for  his  services  in 
■juch  case,  on  all  moneys  received  and  paid  out  by  him  therein,  for  any  sum  not 
exceeding  one  thousand  dollars,  five  per  centum  thereon  ; for  any  larger  sum,  not 
exceeding  five  thousand  dollars,  two  and  a half  per  centum  on  the  excess  over  one 
thousand  dollars  ; and  for  any  larger  sum,  one  per  centum  on  the  excess  over  five 
thousand  dollars  ; and  if,  at  any  time,  there  shall  not  be  in  his  hands  a sufficient 
amount  of  money  to  defray  the  necessary  expenses  required  for  the  farther  execu- 
tion of  his  trust,  he  shall  not  be  obliged  to  proceed  therein  until  the  necessary 
funds  are  advanced  or  satisfactorily  secured  to  him. 

Irregularity  in  Creditors*  Meetings. 

If,  by  accident,  mistake,  or  other  cause,  without  fault  of  the  assignee,  either  or 
both  of  the  said  second  and  third  meetings  should  not  be  hold  within  the  times 
limited,  the  court  may,  upon  motion  of  an  interested  party,  order  such  meetings, 
with  like^ffcct  as  to  the  validity  of  the  proceedings  as  if  the  meeting  had  been  duly 
held. 

Order  and  Priority  of  Payment. 

In  the  order  for  a dividend,  under  this  section,  tho  following  claims  shall  be 
entitled  to  priority  or  preference,  and  to  be  first  paid  in  full  in  the  following  order: — 

first  The  fees,  costs,  and  expenses  of  suits,  and  the  several  proceedings  in 
bankruptcy  under  this  act,  and  for  the  custody  of  property,  as  herein  provided. 

Second.  All  debts  due  to  the  United  States,  and  all  taxes  and  assessments 
under  the  laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  tho  proceedings  in  bankruptcy  are 
pending,  and  all  taxes  and  assessments  made  under  the  laws  of  such  State. 

Fourth.  Wages  due  to  any  operative,  clerk,  or  house  servant,  to  an  amount  not 
exceeding  fifty  dollars,  for  labor  performed  within  six  months  next  preceding  the 
first  publication  of  the  notice  of  proceedings  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  who,  by  the  law's  of  the  United  States,  are 
or  may  be  entitled  to  & priority  or  preference,  in  like  manner  as  if  this  act  had  not 
been  passed  : Alicays  provided , That  nothing  contained  in  this  act  shall  interfere 
with  the  assessment  and  collection  of  taxes  by  the  authority  of  the  United  States  or 
any  State. 


When  Bankrupt  may  Apply  for  his  Discharge. 

SECTION  29.— And  be  it  further  enacted , That  at  any  time  after  the  expiration  of 
six  months  from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been  proven 
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against  the  bankrupt,  or  if  no  assets  hare  come  to  the  hands  of  the  assignee,  at  any 
time  after  the  expiration  of  sixty  days,  and  within  one  year  from  the  adjudication 
of  bankruptcy,  the  bankrupt  may  apply  to  the  court  for  a discharge  from  his 
debts;  and  the  court  shall  thereupon  order  notice  to  be  given  by  mail  to  all  credi- 
tors who  have  proved  their  debts,  and  by  publication  at  least  once  a week  in  such 
newspapers  as  the  court  shall  designate,  due  regard  being  had  to  the  general  circu- 
lation of  the  same  in  the  district,  or  in  that  portion  of  the  district  in  which  the 
bankrupt  and  his  creditors  shall  reside,  to  appear  on  a day  appointed  for  that 
purpose,  and  show  cause  why  a discharge  should  not  be  granted  to  the  bankrupt 

When  Discharge  will  be  Refused. 

No  discharge  shall  be  granted,  or,  if  granted,  be  valid — 

If  the  bankrupt  has  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  peti- 
tion, schedule,  or  inventory,  or  upon  any  examination  in  the  course  of  the  proceed- 
ings in  bankruptcy,  in  relation  to  any  material  fact  concerning  his  estate  or  his 
debts,  or  to  any  other  material  fact ; 

Or  if  he  has  concealed  any  part  of  his  estate  or  effects,  or  any  books  or  writings 
relating  thereto ; 

Or  if  he  has  been  guilty  of  any  fraud  or  negligence  in  the  care,  custody,  or  de- 
livery to  the  assignee  of  the  property  belonging  to  him  at  the  time  of  the  presenta- 
tion of  his  petition  and  inventory,  excepting  such  property  as  he  is  permitted  to 
retain  under  the  provisions  of  this  Act ; 

Or  if  he  has  caused,  permitted,  or  suffered  any  loss,  waste,  or  destruction 
thereof ; 

Or  if,  within  four  months  before  the  commencement  of  such  proceedings,  ho 
has  procured  his  lauds,  goods,  money,  or  chattels  to  be  attached,  sequestered,  or 
seized , on  execution  ; * 

Or  if,  since  the  passage  of  this  act,  he  has  destroyed,  mutilated,  altered,  or 
falsified  any  of  his  books,  documents,  papers,  writiugs,  or  securities  ; 

Or  has  made  or  been  privy  to  the  making  of  auy  false  or  fraudulent  entry  in 
any  book  of  account  or  other  document  with  intent  to  defraud  his  creditors  ; 

Or  has  removed,  or  caused  to  be  removed,  any  part  of  his  property  from  the 
district  with  intent  to  defrand  his  creditors  ; 

Or  if  he  has  given  any  fraudulent  preference  contrary  to  the  provisions  of  this 
Act ; 

Or  made  any  fraudulent  payment,  gift,  transfer,  conveyance,  or  assignment  of 
any  part  of  his  property  ; 

Or  has  lost  any  part  thereof  in  gaming ; 

Or  has  admitted  a false  or  fictitious  debt  against  his  estate  ; 

Or  if,  having  knowledge  that  any  person  has  proved  such  false  cr  fictitious 
debt,  he  lias  not  disclosed  the  same  to  his  assignee  within  oue  mouth  after  such 
knowledge ; 

Or  if,  being  a merchant  or  tradesman,  he  has  not,  subsequently  to  the  passage 
of  this  Act,  kept  proper  books  of  account ; 

Or  if  he,  or  any  person  in  his  behalf,  has  procured  the  assent  of  any  creditor  to 
the  discharge,  or  influenced  the  Action  of  any  creditor  at  auy  stage  of  the  proceed- 
ings by  any  pecuniary  conBider&tiou  or  obligation  ; 

Or  if  he  has,  in  contemplation  of  becoming  bankrupt,  made  any  pledge,  pay- 
ment. transfer,  assignment,  or  conveyance  of  any  part  of  his  property,  directly  or 
indirectly,  absolutely  or  conditionally,  for  the  purpose  of  preferring  auy  creditor  or 
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person  having  a claim  against  him,  or  who  is  or  may  be  under  liability  for  him,  or 
fyjr  the  purpose  of  preventing  the  property  from  coming  into  the  hands  of  the  assig- 
nee, or  of  being  distributed  under  this  act  in  satisfaction  of  his  debts  ; 

Or  if  he  has  been  convicted  of  any  misdemeanor  under  this  Act,  or  has  been 
guilty  of  any  fraud  whatever  contrary  to  the  true  intent  of  this  Act ; 

And  before  any  discharge  is  granted,  the  bankrupt  shall  take  and  subscribe  an 
oath  to  the  effect  that  he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act  as  a ground  for  withholding  such  discharge,  or  as  in- 
validating such  discharge  if  granted. 


Refusal  of  Discharge  from  Debts  in  Second  Bankruptcy. 

SEC ilON  30. — Anl  be  ii further  enacted,  That  no  person  who  Bhall  have  been 
discharged  under  this  Act,  and  shall  afterwards  become  bankrupt,  on  his  own  ap- 
plication, shall  be  again  entitled  to  a discharge,  whose  estate  iB  insufficient  to  pay 
seventy  per  centum  of  the  debts  proved  against  it,  unless  the  assent  in  writing  of 
three-fourths  in  value  of  his  creditors  who  have  proved  their  chums,  is  filed  at  or 
before  the  time  of  application  for  discharge. 

When  Bankrupt  will  be  Entitled  to  Discharge  in  Second 
Bankruptcy. 

But  a bankrupt,  who  shall  prove  to  the  satisfaction  of  the  court  that  he  has 
paid  all  the  debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  who 
has  been  voluntarily  released  therefrom  by  his  creditors,  shall  be  entitled  to  a dis- 
charge in  the  same  manner  and  with  the  same  effect  as  if  he  had  not  previously 
been  bankrupt 


Opposition  to  Bankrupt’s  Discharge. 

SECTION  31.—  And  be  it  further  enacted,  That  any  creditor  opposing  the  dis- 
charge of  any  bankrupt  may  file  a specification  in  writing  of  the  grounds  of  his 
opposition,  and  the  court  may  in  its  discretion  order  any  question  of  fact  so  pre- 
sented to  be  tried  at  a stated  session  of  the  District  Court 


Bankrupt  Entitled  to  Discharge  If  he  has  Conformed  to  the 

Act. 

SECTION  32.— And  be  ii  further  enacted.  That  if  it  shall  appear  to  the  court 
that  the  bankrupt  has  in  all  things  conformed  to  his  duty  under  this  act  and  that 
he  is  entitled,  under  the  provisions  thereof,  to  receive  a discharge,  the  court  shall 
grant  him  a discharge  from  all  his  debts  except  as  hereinafter  provided,  and  shall 
give  him  a certificate  thereof  under  the  seal  of  the  court  in  substance  as  follows  : 

Form  of  Bankrupt’s  Discharge 

District  Court  of  the  United  States,  District  of . 

Whereas , has  been  duly  adjudged  a bankrupt  under  the  Act  of 

Congress  establishing  a uniform  system  of  bankruptcy  throughout  the  United 
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States,  and  appears  to  have  conformed  to  all  the  requirements  of  law  in  that  behalf, 

it  is  therefore  ordered  by  the  Court  that  said be  forever  discharged 

from  all  debts  and  claims  which  by  said  Act  are  made  provaole  against  his  estate, 
and  which  existed  on  the day  of , on  which  day  the  petition  for  ad- 

judication was  filed  by  [or  against]  him,  excepting  such  debts,  if  any,  as  are  by 
said  Act  excepted  from  the  operation  of  a discharge  in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the  court  at , in  the  said  district* 

this  day  of , A.  D. 

[seal.]  , Judge 


Wliat  Debts  are  not  Affected  by  Bankrupt’s  Discharge, 

SECTION  33. — And  be  it  further  exacted.  That  no  debt,  created  by  the  fraud-or 
embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  under  this  Act ; but  the  debt 
may  be  proved,  and  the  dividend  thereon  Bhall  be  a payment  on  account  of  said 
debt ; 

Discharge  of  Bankrupt  does  not  Release  his  Endorser,  Bail, 
or  Sureties. 

And  no  discharge  granted  under  this  Act  shall  release,  discharge,  or  affect  any 
person  liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint- 
contractor,  indorser,  surety,  or  otherwise. 

When  Bankrupt’s  Discharge  will  not  be  Granted  unless  his 
Estate  Equal  Fifty  per  cent,  of  his  Debts. 

In  all  proceedings  in  bankruptcy  commenced  after  the  first  day  of  January, 
eighteen  hundred  and  sixty-niue,  no  discharge  shall  be  granted  to  a debtor  whose 
assets  shall  not  be  equal  to  fifty  peb  centum  of  the  claims  proved  against  his 
estate  upon  which  he  shall  be  liable  as  the  principal  debtor,  unless  the  assent  in 
writing  of  a majority  in  number  and  value  of  his  creditors  to  whom  he  shall  have 
become  liable  as  the  principal  debtor,  and  who  shall  have  proved  their  claims,  be  filed 
in  the  case  at  or  before  the  time  of  the  hearing  of  the  application  for  discharge. 
But  the  provisions  of  this  section  shall  not  apply  to  those  debts  from  which  the 
bankrupt  seeks  a discharge  which  were  contracted  prior  to  the  first  day  of  January, 
eighteen  hundred  and  sixty-nine.* 


What  Debts  and  Liabilities  are  Discharged. 

SECTION  3-L  — And  be  it  further  enacted.  That  a discharge  duly  granted  under 
this  Act  shall,  with  the  exceptions  aforesaid,  release  the  bankrupt  from  all  debts, 
claims,  liabilities,  and  demands  which  were  or  might  have  been  proved  against  his 
estate  in  bankruptcy,  and  may  be  pleaded,  by  a simple  averment  that  on  the  day  of 
its  date  such  discharge  was  granted  to  him,  setting  the  same  forth  in  ha’C  verba , as 
a full  and  complete  bar  to  all  suits  brought  on  any  Buch  debts,  claims,  liabilities,  or 
demands,  and  the  certificate  shall  be  conclusive  evidence  in  favor  of  such  bankrupt 
of  the  fact  and  the  regularity  of  such  discharge  ; 

• Amendment  adopted  July  14,  1870. 
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Opposition  to  Bankrupt's  Discharge. 

Always  provided.  That  any  creditor  or  creditors  of  said  bankrupt,  whose  debt 
was  proved  or  provable  against  the  estate  in  bankruptcy,  w’ho  shall  see  fit  to  con- 
test the  validity  of  said  discharge  on  the  ground  that  it  was  fraudulently  obtained, 
may,  at  any  time  within  two  years  after  tho  date  thereof,  apply  to  the  court  which 
granted  it  to  set  aside  and  annul  the  same. 

Said  application  shall  be  in  writing,  shall  specify  which,  in  particular,  of  the 
several  acts  mentioned  in  section  twenty-nine  it  is  intended  to  give  evidence  of 
against  the  bankrupt,  setting  forth  the  grounds  of  avoidance,  and  no  evidence  shall 
be  admitted  as  to  any  other  of  the  said  acts  ; but  said  application  shall  be  subject 
to  amendment  at  the  discretion  of  the  court 

The  court  shall  cause  reasonable  notice  of  said  application  to  be  given  to  said 
bankrupt,  and  order  him  to  appear  and  answer  the  same  within  such  time  as  to 
the  court  shall  seem  fit  and  proper. 

If,  upon  the  hearing  of  said  parties,  the  court  shall  find  that  the  fraudulent 
acta,  or  any  of  them,  set  forth  as  aforesaid  by  said  creditor  or  creditors  against  the 
bankrupt,  arc  proved,  and  that  said  creditor  or  creditors  had  no  knowledge  of  the 
same  until  after  the  granting  of  said  discharge,  judgment  shall  be  given  in  favor  of 
said  creditor  or  creditors,  and  the  discharge  of  said  bankrupt  shall  be  set  aside  and 
annulled.  But  if  said  court  shall  find  that  said  fraudulent  acts,  and  all  of  them, 
set  forth  as  aforesaid,  are  not  proved,  or  that  they  were  known  to  said  creditor  or 
creditors  before  the  granting  of  said  discharge,  then  judgment  shall  be  rendered  in 
favor  of  the  bankrupt,  and  the  validity  of  his  discharge  shall  not  be  affected  by  said 
proceedings. 


Fraudulent  Preferences  and  Conveyances  within  Four  Months. 

SECTION  35.-—  And  be  it  further  enacted.  That  if  any  person,  being  insolvent, 
or  in  contemplation  of  insolvency,  within  four  months  before  the  filing  of  the  peti- 
tion by  or  against  him,  with  a view  to  give  a preference  to  any  creditor  or  person 
having  a claim  against  him,  or  who  is  under  any  liability  for  him,  procures  any 
part  of  his  property  to  bo  attached,  sequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer,  or  conveyance  of  any  part  of  his  prop- 
erty, either  directly  or  indirectly,  absolutely  or  conditionally— the  person  receiving 
such  payment,  pledge,  assignment,  transfer,  or  conveyance,  or  to  be  benefited 
thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe  such  person  is 
insolvent,  and  that  such  attachment,  payment,  pledge,  assignment,  or  conveyance 
is  made  iu  fraud  of  the  provisions  of  this  Act— the  same  shall  be  void,  and  the  as- 
signee may  recover  the  property,  or  the  value  of  it,  from  the  person  so  receiving  it, 
or  so  to*  be  benefited. 

Fraudulent  Preferences  or  Conveyances  within  Six  Months. 

And  if  any  person  being  insolvent,  or  in  contemplation  of  insolvency  or  bank- 
ruptcy, within  six  months  before  the  filing  of  the  petition  by  or  against  him,  makes 
any  payment,  sale,  assignment,  transfer,  conveyance,  or  other  disposition  of  any 
part  of  his  property  to  any  person  who  then  has  reasonable  cause  to  believe  him 
to  be  insolvent,  or  to  be  acting  in  contemplation  of  insolvency,  and  that  such  pay- 
ment, sale,  assignment,  transfer,  or  other  conveyance  is  made  with  a view  to  pre- 
vent his  property  from  coming  to  his  assignee  in  bankruptcy,  or  to  prevent  the 
same  from  being  distributed  under  this  Act,  or  to  defeat  the  object  of,  or  in  any 
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way  impair,  hinder,  impede,  or  delay  the  operation  or  effect  of,  or  to  evade  any 
of  the  provisions  of  this  Act,  the  sale,  assignment,  transfer,  or  conveyance  shall  bo 
void,  and  the  assignee  may  recover  the  property  or  the  value  thereof  as  assets  of 
the  bankrupt  And  if  such  sale,  assignment,  transfer,  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of  business  of  the  debtor,  the  fact  shall  be  prima 
facia  evidence  of  fraud. 

Agreement  not  to  Oppose  Discharge  Void. 

Any  contract,  covenant,  or  security  made  or  given  by  a bankrupt  or  other  per- 
son with,  or  in  trust  for,  any  creditor,  for  securing  the  payment  of  any  money  as  a 
consideration  for,  or  with  intent  to  induce  the  creditor  to  forbear  opposing  the 
application  for  discharge  of  the  bankrupt,  shall  be  void  ; 

Forfeiture  of  Inducement  not  to  Oppose  Bankrupt’s  Discharge. 

. And  if  any  creditor  shall  obtain  any  sum  of  money  or  other  goods,  chattels,  or 
security  from  any  person  os  an  inducement  for  forbearing  to  oppose,  or  consenting 
to  such  application  for  discharge,  every  creditor  so  offending  shall  forfeit  all  right 
to  any  share  or  dividend  in  the  estate  of  the  bankrupt,  and  shall  also  forfeit  double 
the  value  or  amount  of  such  money,  goods,  chattels,  or  security  so  obtained,  to  be 
recovered  by  the  assignee  for  the  benefit  of  the  estate. 


Bankruptcy  of  Partnerships. 

SECTION  36. — And  be  U furihrr  enacied^  That  where  two  or  more  persons  who 
are  partners  in  trade  shall  be  adjudged  bankrupt,  either  on  the  petition  of  such 
partners,  or  any  ono  of  them,  or  on  the  petition  of  any  creditor  of  the  partners,  a 
warrant  shall  issue  in  the  manner  provided  by  this  Act,  upon  w'hich  all  the  joint 
stock  and  property  of  the  copartnership,  and  also  all  the  separate  estate  of  each  of 
the  partners,  shall  be  taken,  excepting  such  parts  thereof  as  ore  hereinbefore  ex- 
cepted ; 

And  all  the  creditors  of  the  company,  and  the  separate  creditors  of  each  part- 
ner, shall  be  allowed  to  prove  their  respective  debts  ; 

And  the  assignee  shall  be  chosen  by  the  creditors  of  the  company,  and  shall 
also  keep  separate  accounts  of  the  joint  stock  or  property  of  the  copartnership,  and 
of  the  separate  estate  of  each  member  thereof ; 

And  after  deducting  out  of  the  whole  amount  received  by  such  assignee  the 
whole  of  the  expenses  and  disbursements,  the  net  proceeds  of  the  joint  stock  6hall 
be  appropriated  to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of  the 
separate  estate  of  each  partner  shall  be  appropriated  to  pay  his  separate  creditors  ; 

And  if  there  shall  be  any  balance  of  the  separate  estate  of  any  partner,  after  the 
payment  of  his  separate  debts,  such  balance  shall  be  added  to  the  joint  stock  for 
the  payment  of  the  joint  creditors  ; 

And  if  there  shall  be  any  balance  of  the  joint  stock  after  payment  of  the  joint 
debts,  such  balance  shall  be  divided  and  appropriated  to  and  among  the  separate 
estates  of  the  several  partners,  according  to  their  respective  right  and  interest  there- 
in, and  ns  it  would  have  been  if  the  partnership  had  been  dissolved  without  any 
bankruj  toy : 

And  the  sum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  ap- 
plied to  the  payment  of  his  separate  debts. 
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And  the  certificate  of  discharge  shall  be  granted  or  refused  to  each  partner  as 
the  same  would  or  ought  to  be  if  the  proceedings  had  been  against  him  alone  under 
this  Act; 

And  in  all  other  respects  the  proceedings  against  partners  shall  be  conducted 
in  the  liko  manner  as  if  they  had  been  commenced  and  prosecuted  against  one  per- 
son alone. 

If  such  copartners  reside  in  different  districts,  that  court  in  which  the  petition 
is  firet  filed  shall  retain  exclusive  jurisdiction  over  the  case. 


Bankruptcy  of  Corporations, 

SECTION  37. — And  be  it  further  enacted , That  the  provisions  of  this  Act  shall 
apply  to  all  moneyed,  business,  or  commercial  corporations  and  joint  stock  com- 
panies; and  that  upon  the  petition  of  any  officer  of  any  such  corporation  or  company, 
duly  authorized  by  a vote  of  a majority  of  the  corporators  present  at  any  legal 
meeting  called  for  the  purpose,  or  upon  the  petition  of  any  creditor  or  creditors  of 
such  corporation  or  company,  made  and  presented  in  the  manner  hereinafter  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be  had  and  taken  as  are 
hereinafter  provided  in  the  case  of  debtors; 

And  all  the  provisions  of  this  Act  which  apply  to  the  debtor,  or  set  forth  his 
duties  in  regard  to  furnishing  schedules  and  inventories,  executing  papers,  submit- 
ting to  examinations,  disclosing,  making  over,  secreting,  concealing,  conveying, 
assigning,  or  paying  away  his  money  or  property,  shall  in  like  manner,  and  with 
like  force,  effect,  and  penalties,  apply  to  each  and  every  officer  of  such  corporation 
or  company  in  relation  to  the  same  matters  concerning  the  corporation  or  company, 
and  the  money  and  property  thereof. 

All  payments,  conveyances,  and  assignments  declared  fraudulent  and  void  by 
this  Act,  when  mode  by  a debtor,  shall  in  like  manner,  and  to  the  like  extent,  and 
with  like  remedies,  be  fraudulent  and  void  when  made  by  a corporation  or  com- 
pany. No  allowance  or  discharge  shall  be  granted  to  any  corporation  or  joint  stock 
company,  or  to  any  person  or  officer  or  member  thereof  : 

Provided,  That  whenever  any  corporation  by  proceedings  under  this  Act  shall 
be  declared  bankrupt,  all  its  property  and  assets  shall  be  distributed  to  the  credit- 
ors of  such  corporations  in  the  manner  provided  in  this  Act  in  respect  to  natural 
persons. 


Filing:  of  Petition  an  Act  of  Bankruptcy. 

SECTION  38.—  And  be  it  further  enae'ed.  That  the  filing  of  a petition  for  ad- 
judication in  bankruptcy,  either  by  a debtor  in  his  own  behalf,  or  by  any  creditor 
against  a debtor,  upon  which  on  order  may  be  issued  by  the  court,  or  by  a Regis- 
ter, in  the  manner  provided  in  section  four,  shall  be  deemed  and  taken  to  be  the 
commencement  of  proceedings  in  bankruptcy  under  this  Act ; 

Proceedings  and  Depositions  as  Matters  of  Record. 

The  proceedings  in  all  coses  of  bankruptcy  shall  be  deemed  matters  of  record, 
but  the  some  shall  not  be  required  to  be  recorded  at  large,  but  shall  be  carefully 
filed,  kept,  and  numbered  in  the  office  of  the  clerk  of  the  court,  and  a docket  only, 
or  short  memorandum  thereof,  kept  in  books  to  be  provided  for  that  purpose, 
which  shall  be  open  to  public  inspection. 


Digitized  by  Google 


352 


APPENDIX. 


Evidence  of  Bankruptcy  Proceedings. 

Copies  of  such  records,  duly  certified  under  the  seal  of  the  court,  shall  in  all 
cases  lie  prima  Jacie  evidence  of  the  facts  therein  stated. 

How  Examinations  may  be  Made. 

Evidence  or  examination  in  any  of  the  proceedings  under  this  Act  may  be 
taken  before  the  court,  or  a Register  in  bankruptcy,  viva  voce  or  in  writing,  before 
a Commissioner  of  the  Circuit  Court,  or  by  affidavit,  or  on  commission,  and  the 
court  may  directa  reference  to  a Register  in  bankruptcy,  or  other  suitable  person, 
to  take  and  certify  such  examination,  and  may  compel  the  attendance  of  witnesses, 
the  production  of  books  and  papers,  and  the  giving  of  testimony,  in  the  same 
manner  as  in  suits  in  equity  in  the  Circuit  Court 

Registers  in  bankruptcy  shall  have  power  to  administer  oaths  in  all  cases  and 
in  relation  to  all  matters  which  oaths  may  be  administered  by  Commissioners  of  the 
Circuit  Courts  of  the  United  States,  and  such  Commissioners  may  take  proof  of 
debts  in  bankruptcy  in  all  cases,  subject  to  the  revision  of  such  proofs  by  the  Reg- 
ister and  by  the  court  according  to  the  provisions  of  said  Act 


Involuntary  Bankruptcy. 

SECTION  39. — And  be  ii  further  enacted.  That  any  persons  residing  and  owing 
debts  as  aforesaid,  who,  after  the  passage  of  this  Act — 

Shall  depart  from  the  State,  District  or  Territory  of  which  he  is  an  inhabitant 
with  intent  to  defraud  his  creditors  ; 

Or,  being  absent,  shall,  with  such  intent  remain  absent ; 

Or  shall  conceal  himself  to  avoid  the  service  of  legal  process  in  any  action  for 
the  recovery  of  a debt  or  demand  provable  under  this  Act ; 

Or  shall  conceal  or  remove  any  of  his  property  to  avoid  its  being  attached, 
. taken,  or  sequestered  on  legal  process  ; 

Or  shall  make  any  assigfiment  gift  sale,  conveyance,  or  transfer  of  his  estate, 
property,  rights,  or  credits,  either  within  the  United  States  or  elsewhere,  with 
intent  to  delay,  defraud,  or  hinder  his  creditors ; 

Or  who  has  been  arrested  and  held  in  custody  under  or  by  virtue  of  mesne 
process  or  execution,  Issued  out  of  any  court  of  any  State,  district  or  Territory 
within  which  such  debtor  resides  or  has  pioperty,  founded  upon  a demand  in  its 
nature  provable  against  a bankrupt's  estate  under  this  Act,  and  for  a sum  exceeding 
one  hundred  dollars,  and  such  process  is  remaining  in  force  and  not  discharged  by 
paj'ment,  or  in  any  other  manner  provided  by  the  law  of  such  State,  district  or 
Territory  applicable  thereto,  for  a period  of  seven  days  ; 

Or  lias  been  actually  imprisoned  for  more  than  seven  days  in  a civil  action, 
founded  on  contract  for  the  sum  of  one  hundred  dollars  oru  p wards  ; 

Or  who,  being  bankrupt  or  insolvent  or  in  contemplation  of  bankruptcy  or 
insolvency,  shall  make  any  payment,  gift,  grant  sale,  conveyance,  or  transfer  of 
money,  or  other  property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess 
judgment,  or  procure  or  suffer  his  property  to  be  token  on  legal  process,  with  intent 
to  give  a preference  to  one  or  more  of  his  creditors,  or  to  any  person  or  persons 
who  are  or  may  be  liable  for  him  as  indorsers,  bail,  sureties,  or  otherwise,  or  with 
the  intent,  by  such  disposition  of  his  property,  to  defeat  or  delay  the  operation  of 
this  Act; 
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Or  who,  being  a banker,  broker,  merchant,  trader,  manufacturer  or  miner,  haa 
fraudulently  stopped  payment,  or  who  has  stopped  or  suspended  and  not  resumed 
payment  of  bis  commercial  paper  within  a period  of  fourteen  days;* 

Shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and,  subject  to  the 
conditions  hereinafter  prescribed,  shall  be  adjudged  a bankrupt,  on  the  petition  of 
one  or  more  ot  his  creditors,  the  aggregate  of  whose  debts  provable  under  this  Act 
amount  to  at  least  two  hundred  and  fifty  dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bankruptcy  shall  have  been  committed. 

And  if  such  person  shall  be  adjudged  a bankrupt,  the  assignee  may  recover 
back  the  money  or  other  property  bo  paid,  conveyed,  sold,  assigned,  or  transferred 
contrary  to  this  Act : Provided,  Tbe  person  receiving  such  payment  or  conveyance 
had  reasonable  cause  to  believe  that  a fraud  on  thiB  Act  was  intended,  and  that  tbs 
debtor  was  insolvent ; 

And  such  creditor  shall  not  be  allowed  to  prove  his  debt  in  bankruptcy. 


Filing:  of  Involuntary  Petition. 

SECTION  40. — And  be  it  further  enacted,  That  upon  the  filing  of  the  petition 
authorized  by  the  next  preceding  section,  if  it  shall  appear  that  sufficient  grounds 
exist  therefor,  the  court  shall  direct  the  entry  of  an  order  requiring  the  debtor  to 
appear  and  show  cause,  at  a court  of  bankruptcy  to  be  holden  at  a time  to  be  speci- 
fied in  the  order,  not  less  than  five  days  from  the  service  thereof;  why  the  prayer  of 
the  petition  should  not  be  granted  ; 

Injunction  allowed  in  Involuntary  Proceedings. 

And  may  also,  by  its  injunction,  restrain  the  debtor,  and  any  other  person,  in 
the  meantime,  from  making  any  transfer  or  disposition  of  any  part  of  the  debtor's 
property  not  excepted  by  this  Act  from  the  operation  thereof,  and  from'  any  in- 
terference therewith ; 

Arrest  of  Debtor  and  Seizure  of  his  Property. 

And  if  it  shall  appear  that  there  is  probable  cause  for  believing  that  the  debtor 
is  about  to  leave  the  district,  or  to  remove  or  conceal  his  goods  and  chattels  or  his 
evidence  of  . property,  or  make  any  fraudulent  conveyance  or  disposition  thereof; 
the  court  may  issue  a warrant  to  the  marshal  of  the  district,  commanding  him  to 
arrest  the  alleged  bankrupt  and  him  safely  keep,  unless  he  shall  give  bail  to  the 
satisfaction  of  the  court  for  his  appearance  from  time  to  time,  as  required  by  the 
court,  until  the  decision  of  the  court  upon  the  petition  or  the  farther  order  of  the  • 
court,  and  forthwith  to  take  possession  provisionally  of  all  the  property  and  effects 
of  the  debtor,  and  safely  keep  the  Bame  until  the  further  order  of  the  court 

Debtor  Entitled  to  Copy  of  Petition  and  Order  to  Show  Cause 
why  he  shall  not  be  Declared  Bankrupt. 

A copy  of  the  petition  and  of  such  order  to  show  causo  shall  be  served  on  such 
debtor  by  delivering  the  Bame  to  him  personally,  or  leaving  the  same  at  his  last  or 
nsual  place  of  abode  ; 

Service  of  Order  to  Show  Cause. 

Or,  if  such  debtor  cannot  be  found,  or  his  place  of  residence  ascertained, 
service  shall  be  made  by  publication,  in  such  manner  as  the  Judge  may  direct 

23  * Amendment  adopted  July  14,  1870. 


Digitized  by  Google 


354 


APPENDIX. 


Involuntary  Proceedings  Cannot  Proceed  until  Proof  of  same. 

No  further  proceedings,  unless  the  debtor  appear  and  consent  thereto,  shall  be 
had  until  proof  shall  have  been  given,  to  the  satisfaction  of  the  court,  of  such 
service  or  publication  ; 

When  no  Proof  of  Service,  Proceedings  to  be  Adjourned. 

And  if  such  proof  be  not  given  on  the  return  day  of  such  order,  the  proceedings 
shall  be  adjourned  and  an  order  made  that  the  notice  be  forthwith  so  served  or 
published. 


Proceedings  on  Return  Day,  Trial  by  Jury,  &c. 

SECTION  41. — And  be  it  further  enacted.  That  on  such  return  day  or  adjourned 
day,  if  the  notice  has  been  duly  served  or  published,  or  shall  be  waived  by  the  ap- 
pearance and  consent  of  the  debtor,  the  court  shall  proceed  summarily  to  hear  the 
allegations  of  the  petitioner  and  debtor,  and  may  adjourn  the  proceedings  from 
time  to  time,  on  good  cause  shown,  and  shall,  if  the  debtor  on  the  same  day  so 
demand  in  writing,  order  a trial  by  jury  at  the  first  term  of  the  court  at  which  a 
jury  shall  be  in  attendance,  to  ascertain  the  fact  of  such  alleged  bankruptcy  ; 

Dismissal  of  Proceedings. 

And  ifi  upon  such  hearing  or  trial,  the  debtor  proves  to  the  satisfaction  of  the 
court  or  of  the  jury,  as'the  case  may  be,  that  the  facts  set  forth  in  the  petition  are 
not  true,  or  that  the  debtor  has  paid  and  satisfied  all  liens  upon  his  property,  in 
case  the  existence  of  such  liens  were  the  sole  ground  of  the  proceeding,  the  pro- 
ceedings shall  be  dismissed  and  the  respondent  Bhall  recover  his  costs. 


4 - Adjudication  of  Bankrupt. 

SECTION  42.— And  be  it  further  enacted , That  if  the  facts  set  forth  in  the  peti- 
tion are  found  to  be  true,  or  if  default  be  made  by  the  debtor  to  appear  pursuant  to 
the  order,  upon  due  proof  of  service  thereof  being  made,  tne  court  shall  adjudge 
the  debtor  to  be  a bankrupt,  and,  as  such,  subject  to  the  provisions  of  this  act, 
and  shall  forthwith  issue  a warrant  to  take  possession  of  the  estate  of  the  debtor. 

Distribution  of  Bankrupt’s  Property  in  Involuntary  Cases. 

, The  warrant  shall  be  directed,  and  the  property  of  the  debtor  shall  be  taken 
thereon,  and  shall  be  assigned  and  distributed  iu  the  same  manner  and  with  similar 
proceedings  to  those  hereinbefore  provided  for  the  taking  possession,  assignment, 
and  distribution  of  the  property  of  the  debtor  upon  his  own  petition. 

Involuntary  Bankrupt  must  Furnish  List  of  Cre<litors,  and 
Inventory  of  bis  Assets. 

The  order  of  adjudication  of  bankruptcy  shall  require  the  bankrupt  forthwith, 
or  within  Bucb  number  of  days,  not  exceeding  five  after  the  date  of  the  order  or 
notice  thereof  as  shall  by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit 
by  mail,  post-paid,  to  the  messenger,  a schedule  of  the  creditors  and  an  inventory 
of  his  estate  in  the  form,  and  verified  in  the  manner  required  of  a petitioning 
debtor  by  section  eleven. 
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When  Bankrupt  does  not  Appear  or  Is  not  Found. 

If  the  debtor  has  failed  to  appear  in  person,  or  by  attorney,  a certified  copy  of 
the  adjudication  shall  be  forthwith  served  on  him  by  delivery  or  publication  in  the 
manner  hereinbefore  provided  for  the  service  of  the  order  to  show  cause  ; 

And  if  (he  bankrupt  is  absent  or  cannot  be  found,  such  schednle  and  inventory 
shall  be  prepared  by  the  messenger  and  the  assignee  from  the  best  information  they 
can  obtain. 

Failure  of  Petitioning  Creditor  to  go  on  with  Proceedings. 

If  the  petitioning  creditor  shall  not  appear  and  proceed  on  the  return  day,  or 
adjourned  day,  the  court  may,  upon  the  petition  of  any  other  creditor,  to  the  re- 
quired amount,  proceed  to  adjudicate  on  such  petition,  without  requiring  a new 
service  or  publication  of  notice  to  the  debtor. 


Superseding  Bankruptcy  Proceedings  by  Arrangement. 

SECTION  43. — And  be  it  further  enacted.  That  if,  at  the  first  meeting  of  credi- 
tors, or  at  any  meeting  of  creditors  to  be  specially  called  for  that  purpose,  and  of 
which  previous  notice  shall  have  been  given  for  such  length  of  time  and  in  such 
manner  as  the  court  may  direct,  three-fourths  in  value  of  the  creditors  whose  claims 
have  been  proved  shall  determine  and  resolve  that  it  is  for  the  interest  of  the  general 
body  of  the  creditors  that  the  estate  of  the  bankrupt  should  be  wound  up  and  settled,  and 
distribution  made  among  the  creditors  by  tbostees,  under  the  inspection  and  direction 
of  a committee  of  the  creditors,  it  shall  be  lawful  for  the  creditors  to  certify  and  re- 
port such  resolution  to  the  court,  and  to  nominate  one  or  more  trustees  to  take,  and 
hold,  and  distribute  the  estate,  under  the  direction  of  such  committee. 

If  it  shall  appear  to  the  court,  alter  hearing  the  bankrupt  and  such  creditors  as 
may  desire  to  be  heard,  that  the  resolution  was  duly  passed  and  that  the  interests 
of  the  creditors  will  be  promoted  thereby,  it  Bhall  confirm  the  same ; 

And  upon  the  execution  and  filing,  by  or  on  behalf  of  three-fourths  in  value  of 
all  the  creditors  whose  claims  have  been  proved,  of  a consent  that  the  estate  of  the 
bankrupt  be  wound  up  and  settled  by  said  trustees  according  to  the  terms  of  such 
resolution,  the  bankrupt,  or  his  assignee  in  bankruptcy,  if  appointed,  as  the  coao 
may  be,  shall,  under  the  direction  of  the  court,  and  under  oath,  convey,  transfer, 
and  deliver  all  the  property  and  estate  of  the  bankrupt  to  the  said  trustee  or  trus- 
tees, who  shall,  upon  such  conveyance  and  transfer,  have  and  hold  the  same  in  the 
same  manner  and  with  the  same  powers  and  rights,  in  all  respects,  as  the  bankrupt 
would  had  or  held  the  same  if  no  proceedings  in  bankruptcy  had  been  taken,  or  as 
the  assignee  in  bankruptcy  would  have  done  had  such  resolution  not  been  passed  ; 

And  such  consent  and  the  proceedings  thereunder  shall  be  as  binding  in  all 
respects  on  any  creditor,  whose  debt  is  provable,  who  has  not  signed  the  same,  as 
if  hqhod  signed  it,  and  on  any  creditor  whose  debt,  if  provable,  is  not  proved,  as  if 
he  had  proved  it ; 

And  the  court,  by  order,  shall  direct  all  acts  and  things  needful  to  be  done  to 
carry  into  effect  such  resolution  of  the  creditors  and  the  said  trustees  shall  proceed 
to  wind  up  and  settle  the  estate  under  the  direction  and  inspection  of  Buch  com- 
mittee of  the  creditors,  for  the  equal  benefit  of  all  such  creditors  ; 

And  the  winding  up  and  settlement  of  any  estate  under  the  provisions  of  this 


Digitized  by  Google 


356 


APPENDIX. 


section  shall  be  deemed  to  be  proceedings  in  bankruptoy  under  this  Act ; and  the 
said  trustees  shall  have  all  the  rights  and  powers  of  assignees  in  bankruptcy. 

The  court,  on  the  application  of  such  trustees,  shall  have  power  to  summon 
and  examine,  on  oath  or  otherwise,  the  bankrupt  and  any  creditor,  and  any  person 
indebted  to  the  estate,  or  known  or  suspected  of  having  any  of  the  estate  in  his 
possession,  or  any  other  person  whose  examination  may  be  material  or  necessary  to 
aid  the  trustees  in  the  execution  of  their  trust,  and  to  compel  the  attendance  of  such 
persons  and  the  production  of  books  and  papers,  in  the  same  manner  as  in  other 
proceedings  in  bankruptcy  under  this  Act. 

And  the  bankrupt  shall  have  the  like  right  to  apply  for  and  obtain  a discharge 
after  the  passage  of  such  resolution  and  the  appointment  of  such  trustees  as  if  6uch 
resolution  had  not  been  passed,  and  us  if  all  the  proceedings  had  continued  in  the 
manner  provided  in  the  preceding  sections  of  this  Act 

If  the  resolution  shall  not  be  duly  reported,  or  the  consent  of  the  creditors  shall 
not  be  duly  filed,  or  if,  upon  its  filing,  the  court  shall  not  think  fit  to  approve 
thereof,  the  bankruptcy  shall  proceed  as  though  no  resolution  had  been  passed,  and 
the  court  may  make  all  necessary  orders  for  resuming  the  proceedings ; 

And  the  period  of  time  which  shall  have  elapsed  between  the  date  of  the  reso- 
lution and  the  date  of  the  order  for  resuming  proceedings  shall  nof  be  reckoned  in 
calculating  periods  of  time  prescribed  by  this  Act 


Penalties  Against  Bankrupts. 

SECTION  44. — And  be  it  further  enacted.  That  from  and  after  the  passage  of 
this  act,  if  any  debtor  or  bankrupt  shall,  after  the  commencement  of  proceedings  in 
bankruptcy,— 

Secrete  or  conceal  any  property  belonging  to  his  estate  ; 

Or  part  with,  conceal,  or  destroy,  alter,  mutilate,  or  falsify,  or  cause  to  be  con- 
cealed, destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed,  document,  or 
writing  relating  thereto,  or  remove,  or  cause  to  be  removed,  the  same,  or  any  part 
thereof,  out  of  the  district,  or  otherwise  dispose  of  any  part  thereof,  with  intent  to 
prevent  it  from  coming  into  the  possession  of  the  assignee  in  bankruptcy,  or  to 
hinder,  impede,  or  delay  either  of  them  in  recovering  or  receiving  the  same  ; 

Or  moke  any  payment,  gift,  sale,  assignment,  transfer,  or  conveyance  of  any 
property  belonging  to  his  estate  with  the  like  intent ; 

Or  sliall  spend  any  part  thereof  in  gaming  ; 

Or  shall,  with  intent-  to  defraud,  wilfully  and  fraudulently  conceal  from  his 
assignee,  or  omit  from  his  schedule,  any  property  or  effects  whatsoever  ; 

Or  if,  in  cose  any  person  having,  to  his  knowledge  or  belief,  proved  a false  or 
fictitious  debt  against  his  estate,  he  shall  fail  to  disclose  the  same  to  his  assignees 
within  one  month  after  coming  to  the  knowledge  or  belief  thereof ; 

Or  shall  attempt  to  account  for  any  of  his  property  by  fictitious  losses  or  ex- 
penses ; 

Or  shall,  w ithin  three  months  before  the  commencement  of  proceedings  in  bank- 
ruptcy, under  the  folso  color  and  pretence  of  coming  on  business  and  dealing  in 
the  ordinary  course  of  trade,  obtain  on  credit  from  any  person  any  goods  or  chat- 
tels with  intent  to  defraud; 

Or  shall,  with  intent  to  defraud  his  creditors,  within  three  months  next  before 
the  commencement  of  proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of, 
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otherwise  than  by  bona  fide  transactions  in  the  ordinary  way  of  his  trad  ?,  any  of  his 
goods  or  chattels  which  have  been  obtained  on  credit  and  remain  nnpaid  for; 

He  shall  be  deemed  guilty  of  a misdemeanor,  and,  upon  conviction  thereof  in 
any  court  of  the  United  States,  shall  be  punished  by  imprisonment,  with  or  without 
hard  labor,  for  a term  not  exceeding  three  years. 


Penalties  Against  Officers. 

SECTION  45. — And  be  it  further  enacted,  That  if  any  Judge,  Register,  clerk, 
marshal,  messenger,  assignee,  or  any  other  officer  of  the  several  courts  of  bank- 
ruptcy shall,  for  anything  done  or  protended  to  be  done  under  this  Act,  or  under 
color  of  doing  anything  thereunder,  wilftdly  demand  or  take,  or  appoint  or  allow 
any  person  whatever  to  take  for  him  or  on  his  account,  or  for  or  on  account  of  any 
other  person,  or  in  trust  for  him  or  for  any  other  person,  any  fee,  emolument, 
gratuity,  sum  of  money,  or  anything  of  value  whatever,  other  than  is  allowed  by 
this  Act,  or  which  shall  be  allowed  under  the  authority  thereof;  such  person,  when 
convicted  thereof,  shall  forfeit  and  pay  the  sum  of  not  less  than  three  hundred  dol- 
lars, and  not  exceeding  five  hundred  dollars,  and  be  imprisoned  not  exceeding 
three  years. 


Forged  Signature  or  Counterfeit  Seal. 

SECTION  46.  — And  be  i!  further  enacted,  That  if  any  person  shall  forge  the 
signature  of  a Judge,  Register,  or  other  officer  of  the  court,  or  knowingly  concur 
in  using  any  such  forged  or  counterfeit  signature  or  seal  for  the  purpose  of  authen- 
ticating any  proceeding  or  document; 

Or  shall  tender  in  evidence  any  such  proceeding  or  document  with  a false  or 
counterfeit  signature  of  any  such  Judge,  Register,  or  other  officer,  or  a false  or 
counterfeit  seal  of  the  court, subscribed  or  attached  thereto,  knowing  such  signature 
or  seal  to  be  false  or  counterfeit,  any  such  person  shall  be  guilty  of  felony,  and  upon 
conviction  thereof  shall  be  liable  to  a fine  of  not  less  than  five  hundred  dollars,  and 
not  more  than  five  thousand  dollars,  and  to  be  imprisoned  not  exceeding  five  years, 
at  the  discretion  of  the  court 


Clerk’s  Fees  and  Costs. 

SECTION  47. — And  be  it  further  enacted.  That  in  each  case  there  shall  be  al- 
lowed and  paid,  in  addition  to  the  fees  of  the  clerk  of  the  court  as  now  established 
by  law,  or  as  may  be  established  by  general  order,  under  the  provisions  of  this  Act, 
for  fees  in  bankruptcy,  the  following  fees,  which  shall  be  applied  to  the  payment  for 
the  services  of  the  Registers: 

For  issuing  every  warrant  two  dollars. 

For  each  day  in  which  a meeting  is  held,  three  dollars. 

For  each  order  for  a dividend,  three  dollars. 

For  every  order  substituting  an  arrangement  by  trust  deed  for  bankruptcy,  two 
dollars. 

For  every  bond  with  sureties,  two  dollars. 
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For  every  application  for  any  meeting  in  any  matter  under  this  Act,  one  dollar. 

For  every  day's  service  while  actually  employed  under  a special  order  of  tha 
court,  a sum  not  exceeding  five  dollars,  to  be  allowed  by  the  court. 

For  taking  depositions,  the  fees  now  allowed  by  law. 

For  every  discharge  when  there  is  no  opposition,  two  dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims  out  of  the  estate; 
and  before  a warrant  issues,  the  petitioner  shall  deposit  with  the  clerk  of  the  court 
fifty  dollars  as  security  for  the  payment  thereof ; and  if  there  are  not  sufficient  assets 
for  the  payment  of  the  fees,  the  person  upon  whose  petition  the  warrant  is  issued 
shall  pay  the  same,  and  the  court  may  issue  an  execution  against  him  to  compel 
payment  to  the  Register. 

Before  any  dividend  is  ordered,  the  assignee  shall  pay  out  of  the  estate  to  the 
messenger  the  following  fees,  and  no  more  : 

First For  service  of  warrant,  two  dollars. 

Second.  —For  all  necessary  travel,  at  the  rate  of  five  cents  a mile,  each  way. 

Third.— For  each  written  note  to  creditor  named  in  the  schedule,  ten  cents. 

Fourth  — For  custody  of  property,  publication  of  notices,  and  other  services, 
his  actual  and  necessary  expenses  upon  returning  the  same  in  specific  items,  and 
making  oath  that  they  have  been  .actually  incurred  and  paid  by  him,  and  are  just 
and  reasonable,  the  same  to  be  taxed  or  a4justed  by  the  court,  and  the  oath  of  the 
messenger  shall  not  be  conclusive  as  to  the  necessity  of  said  expenses. 

For  cause  shown,  and  upon  hearing  thereon,  such  further  allowance  may  be 
made  as  the  court,  in  its  discretion,  may  determine. 

The  enumeration  of  the  foregoing  fees  shall  not  prevent  the  Judges,  who  shall 
frame  General  Rules  and  Orders  in  accordance  with  the  provisions  of  section  ten, 
from  prescribing  a tariff  of  fees  for  all  other  services  of  the  officers  of  courts  of 
bankruptcy,  or  from  reducing  the  fees  prescribed  in  this  section  in  classes  of  cases 
to  be  named  in  their  rules  and  orders. 


Meaning  of  Terms. 

SECTION  48.—  rind  bt  U further  enacted.  That  the  word  assignee"  and  the 
word  “creditor"  aboil  include  the  plural  also  ; and  the  word  “messenger”  shall  in- 
clude his  assistant  or  assistants,  except  in  the  provision  for  the  fees  of  that  officer. 
The  word  "marshal"  shall  include  the  marshal's  deputies  ; the  word  “person"  shall 
also  include  "corporation  ;"  and  the  word  “ oath"  shall  include  "affirmation." 

Computation  of  Time. 

And  in  all  cases  in  which  any  particular  number  of  days  is  prescribed  by  this 
Act,  or  shall  be  mentioned  in  any  rule  or  order  of  court,  or  General  Order  which 
shall  at  any  time  be  made  under  this  Act,  for  the  doing  of  any  act,  or  for  any  other 
purpose,  the  same  shall  bo  reckoned,  in  the  absence  of  any  expression  to  the  con- 
trary, exclusive  of  the  first  and  inclusive  of  the  last  day,  unless  the  last  day  shall 
fall  on  a Sunday,  Christmas  day,  or  on  any  day  appointed  by  the  President  of  tha 
United  States  os  a day  of  public  fast  or  thanksgiving,  or  on  the  Fourth  of  July,  in 
which  case  the  time  shall  be  reckoned  exclusive  of  that  day  also. 
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Jurisdiction  of  and  Power  of  Supreme  Court  of  Districts  of 
Columbia  and  of  Territories. 

SECTION  49. — And  be  it  further  enacted.  That  all  the  jurisdiction,  power,  and 
authority  conferred  upon  and  vested  in  the  District  Court  of  the  United  States  by 
this  act  in  cases  in  bankruptcy  are  hereby  conferred  upon  and  vested  in  the  Supreme 
Court  of  the  District  of  Columbia  ; 

And  in  and  upon  the  Supreme  Courts  of  the  several  Territories  of  the  United 
8tates,  when  the  bankrupt  resides  in  the  said  District  of  Columbia  or  in  either  of 
the  said  Territories. 

And  in  those  judicial  districts  which  are  not  within  any  organized  circuit  of  the 
United  States,  the  power  and  jurisdiction  of  a Circuit  Court  in  bankruptcy  may  be 
exercised  by  the  district  Judge.* 


When  Act  went  into  Operation. 

SECTION  50. — And  be  it  further  enacted.  That  this  Act  shall  commence  and 
take  effect,  as  to  the  appointment  of  the  officers  created  hereby  and  the  promulga- 
tion of  rules  and  General  Orders,  from  and  after  tli4  date  of  its  approval  : Provided, 
That  no  petition  or  other  proceeding  under  this  act  shall  be  filed,  received,  or  com- 
menced before  the  first  day  of  June,  Anno  Domini  eighteen  hundred  and  sixty-seven. 

Approved  March  2,  1867. 


• Amendment  to  Section  XLIX  U.  8.  Bankrupt  Act. — Approved  June  30,  1870. 

Be  it  enacted  by  the  Sena'e  and  Ilnuse  of  Representatives  of  the  United  States  cf 
America  in  Congress  assembled,  That  the  jurisdiction  conferred  upon  the  Supreme 
Courts  of  the  Territories  by  the  Act  to  which  this  is  an  amendment,  may  be  exercised 
upon  petitions  regularly  filed  in  that  Court,  by  either  of  the  Justices  thereof,  while 
holding  the  District  Court  in  the  district  in  which  the  petitioner  or  the  alleged 
bankrupt  resides,  and  said  severul  Supreme  Courts  shall  have  the  same  supervisory 
jurisdiction  over  all  acts  and  decisions  of  each  Justice  thereof  as  is  conferred  upon 
the  Circuit  Courts  of  the  United  States  over  proceedings  in  the  District  Courts  of 
the  United  States  by  the  second  section  of  said  Act 

Sec.  2.  And  be  it  further  enacted.  That  in  case  of  a vacancy  in  the  office  of  Dis- 
trict Jud/'e  in  any  district,  or  in  case  any  District  Judge  shall,  from  sickness,  absence, 
or  other  disability,  be  unable  to  act,  the  Circuit  Judge  of  the  circuit  in  which  such 
district  is  included  may  make,  during  such  disability  or  vacancy,  all  necessary  rules 
and  orders  preparatory  to  the  final  hearing  of  all  causes  in  bankruptcy,  and  cause 
the  same  to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk  of  the  District 
Court 
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GENERAL  ORDERS. 

WITH 

THE  FORMS  IN  BANKRUPTCY, 

A8  PROMULGATED  BT 

TOE  SUPREME  COURT  OF  THE  UNITED  STATES. 


GENERAL  ORDERS  IN  BANKRUPTCY. 

In  pursuance  of  the  tenth  section  of  the  act  entitled  “ An  Act  to  estab- 
lish a Uniform  System  of  Bankruptcy  throughout  the  United  States,"  ap- 
proved March  2,  1867,  the  justices  of  the  supreme  court  of  the  United  States 
have  framed  the  following  General  Orders,  which  shall  constitute  the  Rules 
of  Practice  and  Procedure  in  Bankruptcy  in  the  district  courts  of  the  United 
States: 


I. — Duties  of  Clerks  qf  District  Courts. 

The  clerks  of  the  several  district  courts  shall  enter  upon  each  petition  in 
bankruptcy  the  day,  and  the  hour  of  the  day,  upon  which  the  same  shall  be 
filed;  and  shall  also  make  a similar  note  upon  every  subsequent  paper  filed 
with  them ; and  the  papers  in  each  case  shall  be  kept  in  a file  by  themselves. 
No  paper  shall  be  taken  from  the  files  for  any  purpose  except  by  order  of 
the  court.  Every  paper  shall  have  indorsed  upon  it  a brief  statement  of 
its  character.  The  clerks  shall  keep  a docket,  in  which  the  cases  shall  be 
entered  and  numbered  in  the  order  in  which  they  are  commenced ; and  the 
number  of  each  case  shall  be  indorsed  on  every  paper.  The  docket  shall  be 
so  arranged  that  a brief  memorandum  of  every  proceeding  in  each  case  shall 
be  entered  .therein,  in  a manner  convenient  for  reference,  and  shall  at  all 
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times  be  open  for  public  inspection.  The  clerks  shall  also  keep  separate 
minute-books  for  the  record  of  proceedings  in  bankruptcy ; in  which  shall  be 
entered  a minute  of  all  the  proceedings  in  each  case,  either  of  the  court  or  of  a 
register  of  the  court  under  their  respective  dates. 


II. — Process. 

All  process,  summons,  and  subpoenas  shall  issue  out  of  the  court  under 
the  seal  thereof,  and  be  tested  by  the  clerk  ; and  blanks  with  the  signature 
of  the  clerk  and  seal  of  the  court  may,  upon  application,  be  furnished  to  the 
registers. 


III.  — Appearance. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a petitioning  or  opposing  creditor;  but  a creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest 
Either  party  may  appear  and  conduct  the  proceedings  by  attorney,  who 
shall  be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  or 
district  court  The  name  of  the  attorney  or  counselor,  with  his  place  of 
residence  and  business,  shall  be  entered  upon  the  docket,  with  the  date  of 
the  entry.  All  papers  or  proceedings  offered  by  an  attorney  to  be  filed 
shall  be  indorsed  as  above  required;  and  orders  granted  on  motion  shall 
contain  the  name  of  the  party  or  attorney  making  the  motion.  Notices  and 
orders  which  are  not,  by  the  act,  or  by  these  rules  required  to  be  served  on 
the  party  personally,  may  be  served  upon  his  attorney. 


IV. — Commencement  of  Proceedings. 

Upon  the  filing  of  a petition  in  case  of  voluntary  bankruptcy,  or  as  soon 
as  any  adjudication  of  bankruptcy  is  made  upon  a petition  filed  in  case  of 
involuntary  bankruptcy,  the  petition  shall  be  referred  to  one  of  the  registers 
in  such  manner  as  the  district  court  shall  direct;  and  the  petitioner  shall 
furnish  the  register  with  a copy  of  the  papers  in  the  case,  and  thereafter  all 
the  proceedings  required  by  the  act  shall  be  had  before  him,  except  such  as 
are  required  by  the  act  to  be  had  in  the  district  court,  or  by  special  order 
of  the  district  judge,  unless  some  other  register  is  directed  to  act  in  the 
case. 

The  order  designating  the  register  to  act  upon  any  petition  shall  name  a 
day  upon  which  the  bankrupt  shall  attend  before  the  register,  from  which 
date  he  shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to 
his  bankruptcy,  and  may  receive  from  the  register  a protection  against  ar- 
rest, to  continue  until  the  final  adjudication  on  his  application  for  a discharge, 
unless  suspended  or  vacated  by  order  of  the  court. 

A copy  of  the  order  shall  forthwith  be  sent  by  mail  to  the  register,  or  be 
delivered  to  him  personally  by  the  clerk  or  other  officer  of  the  oourt 
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V. — Registers. 

The  time  when,  and  the  place  where,  the  registers  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them,  shall  be  fixed  by 
special  order  of  the  district  court,  or  by  the  register,  acting  under  the  au- 
thority of  a general  order,  in  each  case,  made  by  the  district  Court ; and  at 
such  times  and  places  the  registers  may  perform  the  acts  which  they  are  em- 
powered to  do  by  the  act,  and  conduct  proceedings  in  relation  to  the  follow- 
ing matters,  when  uncontested,  vis : making  adjudication  of  bankruptcy  on 
petition  of  the  debtor;  directing,  unless  otherwise  ordered  by  the  court,  the 
newspapers  in  which  the  notices  shall  be  published  by  the  messenger;  ad- 
ministering oaths;  receiving  the  surrender  of  a bankrupt;  granting  pro- 
tection thereon ; giving  requisite  direction  for  notices,  advertisements,  and 
other  ministerial  proceedings;  taking  proofs  of  claims;  ordering  payment 
of  rates  and  taxes,  and  salary  or  wages  of  persons  in  the  employment  of 
the  assignee;  ordering  amendments,  or  inspection,  or  copies,  or  extracts  of 
any  proceedings ; taking  accounts  of  proceeds  of  securities  held  by  any 
creditor;  taking  evidence  concerning  expenses  and  charges  against  the 
bankrupt's  estate;  auditing  and  passing  accounts  of  assignees;  proceedings 
for  the  declaration  and  payment  of  dividends;  and  taxing  costs  in  any  of 
the  proceedings,  all  of  which  shall  be  subject  to  the  control  of  the  court 

VI. — Dispatch  of  Business. 

Every  register,  iu  performing  the  duties  required  of  him,  under  the  act, 
and  by  these  orders,  or  by  orders  of  the  district  court,  shall  use  all  reason- 
able dispatch,  and  shall  not  adjourn  the  business  but  for  good  cause  shown. 
Six  hours’  session  shall  constitute  a day's  sitting  if  the  business  requires; 
and  when  there  is  time  to  complete  the  proceedings  in  progress  within  the 
day,  the  party  obtaining  any  adjournment  or  postponement  thereof  may  be 
charged,  if  the  court  think  proper,  with  all  the  costa  incurred  in  conse- 
quence of  the  delay. 


VII. — Examination  and  Filing  of  Papers. 

It  shall  be  the  duty  of  the  register  to  examine  the  bankrupt's  petition 
and  schedules  filed  therewith,  and  to  certify  whether  the  same  are  correct 
in  form;  or,  if  deficient,  in  what  respect  they  arc  so;  and  the  court  may 
allow  amendments  to  be  made  in  the  petition  and  schedules  upon  the  appli- 
cation of  the  petitioner,  upon  proper  cause  shown,  at  any  time  prior  to  the 
discharge  of  the  bankrupt  At  the  close  of  the  last  examination  of  the 
bankrupt,  the  register  having  charge  of  the  case  shall  file  all  the  papers  re- 
lating thereto  in  the  office  of  the  clerk  of  the  district  court,  and  these  papers, 
together  with  those  on  file  in  the  clerk’s  office,  and  the  entries  in  the  minute- 
book,  shall  constitute  th“  record  in  each  case;  and  the  clerk  shall  cause  the 
papers  in  each  case  to  be  bound  together. 
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VIII. — Orders  by  the  Register. 

Whenever  an  order  is  made  by  a register  in  any  proceeding  in  which 
notice  is  required  to  be  given  to  either  party  before  the  order  can  be  made, 
the  fact  that  the  notice  was  given,  and  the  substance  of  the  evidence  of  the 
manner  in  which  it  was  given,  shall  be  recited  in  the  preamble  to  the  order, 
and  the  fact  also  stated  that  no  adverse  interest  was  represented  at  the  time 
and  place  appointed  for  the  hearing  of  the  matter  upon  such  notice ; and 
whenever  an  order  is  made  where  adverse  interests  are  represented  before 
the  register,  the  fact  shall  be  stated  that  the  opposing  parties  consented 
thereto,  or  that  the  adverse  interest  represented  made  no  opposition  to  the 
granting  of  such  order. 


IX. — Notification  to  Assignee  qf  his  Appointment. 

It  shall  be  the  duty  of  the  register,  immediately  upon  the  appointment 
of  an  assignee,  as  prescribed  in  sections  12  and  13  of  the  act  (should  he  not 
be  present  at  such  meeting),  to  notify  him  by  personal  or  mail  service  of  his 
appointment;  and  in  such  noti6cation  the  assignee  so  appointed  shall  be  re- 
quired to  give  notice  forthwith  to  the  court  or  register  of  his  acceptance  or 
rejection  of  the  trust. 

X. — Testimony — How  Taken. 

The  examination  of  witnesses  before  a register  in  bankruptcy  may  be 
conducted  by  the  party  in  person,  or  by  his  counsel  or  attorney,  and  the 
witnesses  shall  be  subject  to  examination  and  cross-examination,  which  shall 
be  had  in  conformity  with  the  mode  now  adopted  in  courts  of  law.  The 
depositions  upon  such  examination  shall  be  taken  down  in  writing  by  the 
register  in  the  form  of  narrative,  unless  he  determines  that  the  examination 
shall  be  by  question  and  answer  in  special  instances,  and  when  completed 
shall  be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the 
register.  Any  question  or  questions  which  may  be  objected  to  shall  be 
noted  by  the  register  upon  the  deposition,  but  he  shall  not  have  power  to 
decide  on  the  competency,  materiality,  or  relevancy  of  the  question;  and 
the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immate- 
rial, or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just  In  case  of 
refusal  of  a witness  to  attend,  or  to  testify  before  a register,  the  same  proceed- 
ings may  be  had  as  are  now  authorized  with  respect  to  witnesses  to  be 
produced  on  examination  before  an  examiner  of  any  of  the  courts  of  the 
United  States  on  written  interrogatories. 

XI. — Minutes  Before  Register — Filing , etc. 

A memorandum  made  of  each  act  performed  by  a register  shall  be  in 
suitable  form,  to  be  entered  upon  the  minute-book  of  the  court,  and  shall  be 
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forwarded  to  the  clerk  of  the  court  not  later  than  by  mail  the  neat  day  after 
the  act  has  been  performed.  Whenever  an  issue  is  raised  before  the  register 
in  any  proceedings,  either  of  fact  or  law,  ho  shall  cause  the  same  to  be  stated 
in  writing  in  the  manner  required  by  the  4th  and  6th  sections  of  the  act, 
and  certify  the  same  forthwith  to  the  district  judge  for  his  decision.  The 
pendency  of  the  issue,  undecided  before  a judge  shall  not  necessarily  sus- 
pend or  delay  other  proceedings  before  the  register  or  court  in  the  case. 


XII. — Accounts  fdr  Services  qf  Register  and  Marshal. 

Every  register  shall  keep  an  accurate  account  of  his  traveling  and  inci- 
dental expenses,  and  those  of  any  clerk  or  other  officer  attending  him  in  the 
performance  of  his  duties  in  any  case  or  number  of  cases  which  may  be  re- 
ferred to  him ; and  shall  make  return  of  the  same  under  oath,  with  proper 
vouchers  (when  vouchers  can  be  procured),  on  the  first  Tuesday  in  each 
month;  and  ihe  marshal  shall  make  his  return,  under  oath,  of  his  actual  and 
necessary  expenses  in  the  service  of  every  warrant  addressed  to  him,  and 
for  custody  of  property,  publication  of  notices,  and  other  services,  and  other 
actual  and  necessary  expenses  paid  by  him,  with  vouchers  therefor  when- 
ever practicable,  and  also  with  a statement  that  the  amounts  charged  by  him 
are  just  and  reasonable. 


XIII. — Marshal  as  Messenger. 

It  shall  be  the  duty  of  the  marshal  as  messenger  to  take  possession  of 
the  property  of  the  bankrupt,  and  to  prepare,  within  three  days  from  the 
time  of  taking  such  possession,  a complete  inventory  of  all  the'  property, 
and  to  return  it  as  soon  as  completed.  The  time  for  making  the  inventory 
and  return  may  be  enlarged,  under  proper  circumstances,  by  special  order  of 
the  district  court.0  He  shall  also,  in  case  the  bankrupt  is  absent,  or  cannot 
be  found,  prepare  a schedule  of  the  names  and  residences  of  his  creditors, 
and  the  amount  due  to  each,  from  the  books  or  other  papers  of  the  bankrupt 
that  may  be  seized  by  him  under  his  warrant,  and  from  any  other  sources 
of  information ; but  all  statements  upon  which  his  return  shall  be  made, 
shall  be  in  writing,  and  sworn  to  by  the  parties  making  them,  before  one  of 
the  registers  in  bankruptcy  of  the  court,  or  a commissioner  of  the  courts  of 
the  United  States.  In  cases  of  voluntary  bankruptcy,  the  marshal  may  ap- 
point special  deputies  to  act,  ns  he  may  designate,  in  one  or  more  rases,  as 
messengers,  for  the  purpose  of  causing  the  notices  to  be  published  and 
served  as  required  in  the  11th  section  of  the  act,  and  for  no  other  purpose. 
In  giving  the  notices  required  by  the  third  subdivision  of  the  11th  section 
of  the  act,  it  shall  be  sufficient  to  give  the  names,  residences,  and  the 
amount  of  the  debts  (in  figures)  due  the  several  creditors  so  far  as  known, 
and  no  more. 

• See  amendment  on  page  373. 


Digitized  by  Google 


366 


APPENDIX. 


XIV. — Petitions  and  Amendments. 

All  petitions,  and  the  schedules  filed  therewith,  shall  be  printed,  or  writ- 
ten out  plainly,  and  without  abbreviation,  or  interlineation,  except  where 
such  abbreviation  or  interlineation  may  be  for  the  purpose  of  reference;  and 
whenever  any  amendments  are  allowed,  they  shall  be  written  and  signed 
by  the  petitioner  on  a separate  paper,  in  the  same  manner  as  the  original 
schedules  were  signed  and  verified;  and  if  the  amendments  are  made  to 
different  schedules,  the  amendments  to  each  schedule  shall  be  made  sep- 
arately, with  proper  reference  to  the  schedule  proposed  to  be  amended,  and 
each  amendment  shall  be  verified  by  the  oath  of  the  petitioner  in  the  same 
manner  as  the  original  schedules. 


XV. — Priority  of  Actions — ( Involuntary  Bankruptcy). 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  six  months  prior  to  the  filing  of  said  pe- 
titions, and  the  debtor  shall  appear  and  show'  cause  against  an  adjudication 
of  bankruptcy  against  him  on  the  petitions,  that  petition  shall  be  first  heard 
and  tried  which  alleges  the  commission  of  the  earliest  act  of  bankruptcy; 
and  in  case  the  several  acts  of  bankruptcy  are  alleged  in  the  different  pe- 
titions to  have  been  committed  on  the  same  day,  the  court  before  which  the 
same  are  pending  may  order  them  to  be  consolidated,  and  proceed  to  a hear- 
ing as  upon  one  petition;  and  if  an  adjudication  of  bankruptcy  be  made 
upon  either  petition,  or  for  the  commission  of  a single  act  of  bankruptcy,  it 
shall  not  be  necessary  to  proceed  to  a hearing  upon  the  remaining  petitions 
unless  proceedings  be  taken  by  the  debtor  for  the  purpose  of  causing  such 
adjudication  to  be  annulled  or  vacated. 


XVI. — Filing  Petitions  in  different  Districts. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual  in 
different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the 
debtor  has  his  domicil ; and  such  petition  may  be  amended  by  inserting  an 
allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions; 
and  in  case  of  two  or  more  petitions  against  the  same  firm  in  different 
courts,  each  having  jurisdiction  over  the  case,  the  petition  first  tiled  shall  be 
first  heard,  and  may  be  amended  by  the  insertion  of  an  allegation  of  an 
earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions;  and  in  either  case,  the  proceedings  upon 
the  other  petitions  may  be  stayed  until  an  adjudication  is  made  upon  the  pe- 
tition first  heard ; and  the  court  which  makes  the  first  adjudication  of  bank- 
ruptcy shall  retain  jurisdiction  over  all  proceedings  therein  until  the  same 
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(hall  be  closed.  In  case  two  or  more  petitions  for  adjudication  of  bank- 
ruptcy shall  be  filed  in  different  districts  by  different  members  of  the  same 
copartnership  for  an  adjudication  of  the  bankruptcy  of  said  copartnership, 
the  court  in  which  the  petition  is  first  filed,  having  jurisdiction,  shall  take 
and  retain  jurisdiction  over  all  proceedings  in  such  bankruptcy  until  the 
same  shall  be  closed ; and  if  such  petitions  shall  be  filed  in  the  same  district 
action  shall  be  first  had  upon  the  one  first  filed. 


XVII. — Concerning  Redemptions  of  Property  and  Com - 
. pounding  Claims. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a bankrupt 
to  redeem  and  discharge  any  mortgage,  or  other  pledge,  or  deposit,  or  lien 
upon  any  property,  real  or  personal,  or  to  relieve  said  property  from  any 
conditional  contract,  and  to  tender  performance  of  the  conditions  thereof,  or 
to  compound  any  debts,  or  other  claims,  or  securities  due  or  belonging  to 
the  estate  of  the  bankrupt,  the  assignee,  or  the  bankrupt,  or  any  creditor 
who  has  proved  his  debt,  may  file  his  petition  therefor  in  the  office  of  the 
clerk  of  the  district  court ; and  thereupon,  the  court  shall  appoint  a suitable 
time  and  place  for  the  hearing  thereof,  notice  of  which  shall  be  given  in 
some  newspaper,  to  be  designated  by  the  court,  at  least  ten  days  before  the 
bearing,  so  that  all  creditors  and  other  persons  interested  may  appear  and 
show  cause,  if  any  they  have,  why  an  order  should  not  be  passed  by  the 
court  upon  the  petition,  authorizing  such  act  on  the  part  of  the  assignee. 


XVIII. — Proceedings  in  Case  of  Copartnerships. 

In  case  one  or  more  members  of  a copartnership  refuse  to  join  in  a peti- 
tion to  have  the  firm  declared  bankrupt,  the  parties  refusing  (hall  be  entitled 
to  resist  the  prayer  of  the  petition  in  the  same  manner  as  if  the  petition  had 
been  filed  by  a creditor  of  the  partnership,  and  notice  of  the  filing  of  the 
petition  shall  be  given  to  him  in  the  same  manner  as  provided  by  law  and 
by  these  rules  in  the  case  of  a debtor  petitioned  against;  and  he  shall  have 
the  right  to  appear  at  the  time  fixed  by  the  court  for  the  hearing  of  the 
petition, and  to  make  proof,  if  he  can,  that  the  copartnership  is  not  insolvent,  or 
has  not  committed  an  act  of  bankruptcy,  and  to  take  all  other  defenses 
which  any  debtor  proceeded  against  is  entitled  to  take  by  the  provisions  of 
the  act ; and  in  case  an  adjudication  of  bankruptcy  is  made  upon  the  peti- 
tion, such  copartner  shall  be  required  to  furnish  to  the  marshal,  as  messen- 
ger, a schedule  of  his  debts  and  an  inventory  of  his  property  in  the  aame 
manner  as  is  required  by  the  act  in  cases  of  debtors  against  whom  adjudica- 
tion of  bankruptcy  shall  be  made. 
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XIX. — Duties  of  Assignees. 

The  assignee  shall,  immediately  on  entering  upon  his  duties,  prepare  a 
complete  inventory  of  all  the  property  of  t lie  bankrupt  that  comes  into  Ilia 
possession  ; and  all  sales  of  the  same  shall  be  by  public  auction,  unless  other- 
wise ordered  by  the  court.  Every  assignee  shall  keep  full,  exact,  and  regu- 
lar books  of  account  of  all  receipts,  payments,  and  expenditures  of  money 
by  him,  and  shall  make  report  to  the  court,  within  twenty  days  after  re- 
ceiving the  deed  of  assignment,  of  the  articles  set  off  to  the  bankrupt  by 
him,  according  to  the  provisions  of  the  14th  section  of  the  act,  with  the  esti- 
mated value  of  each  article,  and  any  creditor  may  take  exceptions  to  the  de- 
termination of  the  assignee  within  twenty  days  after  the  filing  of  the  report. 


XX. — Composition  with  Creditors — ( Arbitration ). 

Whenever  an  assignee  shall  make  application  to  the  court  for  authority 
to  submit  a controversy  arising  in  the  settlement  of  demands  against  the 
bankrupt's  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbitrators, 
or  for  authority  to  compound  and  settle  such  controversy  by  agreement  with 
the  other  party,  the  subject-matter  of  the  controversy  and  the  reasons  why 
the  assignee  thinks  it  proper  and  most  for  the  interest  of  the  creditors  that  it 
should  be  settled  by  arbitration  or  otherwise,  shall  be  set  forth  clearly  and  dis- 
tinctly in  the  application  ; and  the  court,  upon  examination  of  the  same, 
may  immediately  proceed  to  take  testimony  and  make  an  order  thereon,  or 
may  direct  the  assignee  to  give  notice  of  the  application,  either  by  publica- 
tion, or  by  mail,  or  both,  to  the  creditors  who  have  proved  their  claims,  to 
appear  and  show  cause,  on  a day  to  be  named  in  the  order  and  notice,  why 
the  application  should  not  be  granted,  and  may  make  such  order  thereon  as 
may  be  just  and  proper. 


XXt. — Disposal  qf  Property  by  Assignee. 

In  making  sales  of  personal  property,  the  assignee  shall  give  at  least  ten 
days’  notice  of  the  time  and  place  of  the  sale,  and  of  the  articles*  to  be  sold, 
by  advertisement  in  one  or  more  newspapers,  to  be  designated  by  the  court 
or  by  a register,  and  by  posted  handbills,  or  otherwise,  as  he  may  think  best 
for  the  interest  of  the  estate,  or  as  the  court  may  order;  and  he  shall  give 
like  notice  of  the  sale  of  any  real  estate  at  least  twenty  days  before  such 
sale.  Upon  his  application  to  the  court,  and  for  good  cause  shown,  the  as- 
signee may  be  authorized  to  sell  any  speciBed  portion  of  the  bankrupt’s  es- 
tate at  private  sale.  The  court,  by  order  in  special  cases,  may  dispense 
with  newspaper  and  handbill  advertisements.  In  making  sale  of  the  fran- 
chise of  a corporation,  it  mny  be  offered  in  fractional  parts,  or  in  certain 
numbers  of  shares,  corresponding  to  the  number  of  shares  in  the  bankrupt 
corporation.  And  in  making  sale  of  the  real  estate  ot  a bankrupt,  the 
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assignee  shall,  unless  otherwise  ordered  by  the  court,  offer  the  same  in  lots 
or  parcels,  if  it  exists  in  separate  parcels,  in  such  manner  as  may  be  for  the 
interest  of  the  creditors  of  the  estate. 


XXII.— Perishable  Properly . 

In  atl  cases  where  goods  or  other  articles  come  into  possession  of  the 
messenger,  or  assignee,  which  are  perishable,  or  liable  to  deterioration  in 
value,  the  court  may  upon  application,  in  its  discretion,  order  the  same  to 
be  sold,  and  the  proceeds  deposited  in  court. 


XXIII.— Service  of  Notice. 

The  notice  provided  by  the  18th  section  of  the  act,  shall  be  served  by  the 
marshal,  or  his  deputy,  and  notices  to  the  creditors  of  the  time  and  place  of 
meeting  provided  by  the  section,  shall  be  given  through  the  mail  by  letter, 
signed  by  the  clerk  of  the  court. 

Every  envelope  containing  a notice  sent  by  the  clerk  or  messenger  shall 
have  printed  on  it  a direction  to  the  postmaster  at  the  place  to  which  it  is 
sent,  to  return  the  same  within  ten  days  unless  called  for. 


XXIV. — Opposition  to  Discharge. 

A creditor  opposing  the  application  of  a bankrupt  for  discharge,  shall  en- 
ter his  appearance  in  opposition  thereto  on  the  day  when  the  creditors  are 
required  to  show  cause,  and  shall  file  his  specification  of  the  grounds  of  his 
opposition,  in  writing,  within  ten  days  thereafter,  unless  the  time  shall  be  en- 
larged by  order  of  the  district  court  in  the  ease,  and  the  court  shall  there- 
upon make  an  order  as  to  the  entry  of  said  case  for  trial  on  the  docket  of 
the  district  court,  and  the  time  within  which  the  same  shall  be  heard  and 
decided. 

XXV. — Second  and  Third  Meeting  of  Creditors. 

Whenever  any  bankrupt  shall  apply  for  his  discharge,  within  three 
months  from  the  date  of  his  being  adjudged  a bankrupt  under  the  provisions 
of  the  29th  section  of  the  act,  the  court  may  direct  that  the  second  and  third 
meetings  of  creditors  of  said  bankrupt,  required  by  the  27lh  and  28th 
sections  of  said  act,  shall  be  had  on  the  day  which  may  be  fixed  in  the  order 
of  notice  for  the  creditors  to  appear  and  show  cause  why  a discharge  should 
not  be  granted  such  bankrupt;  and  the  notices  of  such  meeting  shall  be  suf- 
ficient if  it  be  added  to  the  notice  to  show  cause,  that  the  second  and  third 
tings  of  said  creditors  shall  be  had  before  the  register  upon  the  same  day 
21 
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that  cause  may  be  shown  against  the  discharge,  or  upon  some  previous  day, 
or  days. 

[In  the  southern  district  of  New  York  second  and  third  meetings  are  re- 
quired only  where  there  are  assets.  D.  R.,  1,  2G.] 

XXVI.  — Appeals. 

Appeals  in  equity  from  the  district  to  the  circuit  court,  and  from  the  cir- 
cuit to  the  supreme  court  of  the  United  States,  shall  be  regulated  by  the 
rules  governing  appeals  in  equity  in  the  courts  of  the  United  States.  Any 
supposed  creditor  who  takes  an  appeal  to  the  circuit  court  from  the  decision 
of  the  district  court  rejecting  his  claim,  id  whole  or  in  part,  according  to  the 
provisions  of  the  8th  section  of  the  act,  shall  give  notice  of  his  intention  to 
enter  the  appeal  within  ten  days  from  the  entry  of  the  final  decision  of  the 
district  oourt  upon  his  claim  ; and  he  shall  file  his  appeal  in  the  clerk’s  office 
of  the  circuit  court  within  ten  days  thereafter,  setting  forth  a statement  in 
writing  of  his  claim  in  the  manner  prescribed  by  said  section  ; and  the  assig- 
nee shall  plead  or  answer  thereto  in  like  manner  within  ten  days  after  the 
statement  shall  be  filed.  Every  issue  thereon  shall  be  made  up  in  the  court, 
and  the  cause  placed  upon  the  docket  thereof,  and  shall  be  heard  and  de- 
cided in  the  same  manner  as  other  actions  at  law. 


XXVII. — Imprisoned  Debtor. 

If  at  the  time  of  preferring  his  petition  the  debtor  shall  be  imprisoned, 
the  court,  upon  his  application,  may  order  him'  to  be  produced  upon  habeas 
corpus  by  the  jailor  or  any  officer  in  whose  custody  he  may  be,  before  the 
register,  for  the  purpose  of  testifying  in  any  matter  relating  to  his  bankrupt- 
cy, and  if  committed  after  the  filing  of  his  petition  upon  process  in  any  civil 
action  founded  upon  a claim  provable  in  bankruptcy,  the  court  may,  upon  like 
application,  discharge  him  from  such  imprisonment.  If  the  petitioner  during 
the  pendency  of  the  proceedings  in  bankruptcy,  be  arrested  or  imprisoned  upon 
process  in  any  civil  action,  the  district  court,  upon  his  application,  may  issue 
a writ  of  habeas  corpus  to  bring  him  before  the  court  to  ascertain  whether 
such  process  has  been  issued  for  the  collection  of  any  claim  provable  in 
bankruptcy,  and  if  so  provable,  he  shall  be  discharged ; if  not,  he  shall  be  re- 
manded to  the  custody  in  which  he  may  lawfully  be.  Before  granting  the 
order  for  discharge,  the  court  shall  cause  notice  to  be  served  upon  the  cred- 
itor, or  his  attorney,  so  as  to  give  him  an  opportunity  of  appearing  and  being 
heard  before  the  granting  of  the  order. 

XXVIII. — Deposit  and  Payment  of  Moneys. 

The  district  court  in  each  district  shall  designate  certain  national  banics,  . 
if  there  are  any  within  the  judicial  district,  or  if  there  be  none,  then  some 
other  safe  depository,  in  which  all  moneys  received  by  assignees  or  paid  intc 
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court  in  the  course  of  any  proceedings  in  bankruptcy  shall  be  deposited ; and 
every  assignee,  and  the  clerk  of  said  court,  shall  deposit  all  sums  received  by 
them  severally,  on  account  of  any  bankrupt’s  estate,  in  one  designated  de- 
pository, and  every  clerk  and  assignee  shall  make  a report  to  the  court  of  the 
funds  received  by  him,  and  of  deposits  made  by  him,  on  the  first  Monday  of 
every  month.  No  moneys  so  deposited  shall  be  drawn  from  such  depository 
unless  upon  a check,  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  an 
assignee,  and  countersigned  by  the  judge  of  the  court,  or  one  of  the  regis- 
ters designated  for  that  purpose,  stating  the  date,  the  sum,  and  the  account 
for*  which  it  is  drawn ; and  an  entry  of  the  substance  of  such  check  or  war- 
rant, with  the  date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it 
is  drawn,  shall  be  forthwith  made  in  a book  kept  for  that  purpose  by  the  as- 
signee or  the  clerk  ; and  all  checks  and  drafts  shall  be  entered  in  the  order  of 
time  in  which  they  are  drawn,  and  shall  be  numbered  in  the  case  of  each  es- 
tate. A copy  of  this  rule  shall  be  furnished  to  the  depository  so  designated, 
and  also  the  name  of  any  register  authorized  to  countersign  said  checks. 

XXIX. — Prepayment  or  Security  of  Pees. 

The  fees  of  the  register,  marshal,  and  clerk,  shall  be  paid  or  secured  in  all 
cases  before  they  shall  be  compelled  to  perform  the  duties  required  of  them 
by  the  parties  requiring  such  service  ; and  in  the  case  of  .witnesses,  their  fees 
shall  be  tendered  or  paid  at  the  time  of  the  service  of  the  summons  or  sub- 
poena, and  shall  include  the;r  traveling  expenses  to  and  from  the  place  at 
which  they  must  be  summoned  to  attend.  The  court  may  order  the  whole, 
or  such  portion  of  the  fees  and  costs  in  each  case,  to  be  paid  out  of  the  fund 
in  court  in  such  case,  as  shall  seem  just. 


XXX. — As  to  Fees  and  Costs. 

To  the  Clerk  of  the  Court : — For  each  notice  required  to  be  sent  by  mail 
when  signed  by  the  clerk,  ten  cents;  the  postage  to  be  prepaid  by  the  party 
required  to  give  such  notice. 

To  the  Clerk  and  Register: — For  every  copy  of  any  paper  in  proceedings 
in  bankruptcy,  twenty-five  cents  for  certifying  the  same,  and  in  addition 
thereto,  ten  cents  for  each  folio  of  100  words. 

To  the  Register : — For  every  order  made  where  notice  is  required  to  be 
given,  and  for  certifying  copy  of  the  same  to  the  clerk,  one  dollar. 

For  every  certificate  of  question  to  be  certified  to  the  district  judge,  under 
the  4th  and  6th  sections  of  the  act,  one  dollar. 

For  every  proof  of  debt,  twenty-five  cents;  and  where  testimony  is 
taken,  the  fees  prescribed  by  law  may  be  added. 

In  ca«es  where  the  debtor  has  no  means,  and  makes  proof  to  the  satis- 
faction of  the  court,  that  he  is  unable  to  pay  the  costs  prescribed  by  the  act, 
aud  these  orders,  the  judge  in  his  discretion  may  direct  that  the  fees  and  costs 
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therein  shall  not  exceed  the  sum  required  by  the  act  to  be  deposited  with 
the  clerk. 

XXXI. — Costs  in  Contested  Adjudications. 

In  oases  of  involuntary  bankruptcy,  where  the  debtor  resists  an  adjudi- 
cation, and  the  court,  after  hearing,  shall  adjudge  the  debtor  a bankrupt,  the 
petitioning  creditor  shall  recover,  to  be  paid  out  of  the  fund,  the  same  costs 
that  are  allowed  by  law  to  a party  recovering  in  a suit  in  equity  ;•  and  in 
case  the  petition  shall  be  dismissed,  the  debtor  may  recover  like  costs  from 
the  petitioner. 


XXXII, — As  to  Forms  and  Schedules. 

The  several  forms  specified  in  the  schedules  annexed  to  these  orders  for 
the  several  purposes  therein  stated,  shall  be  observed  and  U3cd  with  such 
alterations  as  may  be  necessary  to  suit  the  circumstances  of  any  particular 
case.  In  all  cases  where,  by  the  provisions  of  the  act,  a special  order  is  re- 
quired to  be  made  in  any  proceeding,  or  in  any  case  instituted  under  the 
act  in  a district  court  of  the  United  States,  such  order  shall  be  framed  by 
the  court  to  suit  the  circumstances  of  the  particular  case ; and  the  forms, 
hereby  prescribed,  shall  be  followed,  as  nearly  as  may  be,  and  so  far  as  the 
same  are  applicable  to  the  circumstances  requiring  such  special  order.  In 
proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  act,  or  of  enforcing  the  right*  and  remedies  giten  by  it,  the 
rules  of  equity  practice  established  by  the  supreme  court  of  the  United 
States,  shall  be  followed  as  nearly  as  may  be.  In  proceedings  at  law  insti- 
tuted for  the  same  purpose,  the  rules  of  the  circuit  court  regulating  the 
practice  and  prooedure  in  cases  at  law,  shall  be  followed  as  nearly  as 
may  be.  (See  amendment  on  page  873.) 


XXXIII. — Omissions  and  Amendments. 

Whenever  a debtor  shall  omit  to  state,  in  the  schedules  annexed  to  his 
petition,  any  of  the  facts  required  to  be  stated  concerning  his  debts  or  his 
property,  he  shall  state,  either  in  its  appropriate  place  in  the  schedules,  or  in 
a separate  affidavit  to  be  filed  with  the  petition,  the  reason  for  the  omission, 
with  such  particularity  as  will  enable  the  court  to  determine  whether  to  ad- 
mit the  schedules  as  sufficient,  or  to  require  the  debtor  to  make  further 
efforts  to  complete  the  same  according  to  the  requirements  of  the  law ; and 
in  making  any  application  for  amendment  to  the  schedules  the  debtor  shall 
slafe  under  oath  the  substance  of  the  matters  proposed  to  be  included  in  the 
amendment,  and  the  reasons  why  the  same  had  not  been  incorporated 
in  his  schedules  as  originally  filed,  or  as  previously  amended.  In  like 
manner  he  may  correct  any  statement  made  during  the  course  of  hi*  ex- 
amination. 
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AMENDMENTS  ADOPTED  DECEMBER,  1867. 


UNITED  STATES  SUPREME  COURT. 


General  Order  No.  13. 

After  words  “special  order  of  the  district  court'"  (6th  line),  insert, 
“ Provided,  however,  that  if  any  poods  or  effects  so  taken  into  possession  as 
the  property  of  the  bankrupt  shall  be  claimed  by  or  in  behalf  of  any  other 
person,  the  marshal  shall  forthwith  notify  the  petitioning  creditor  of  such 
claim,  and  may,  within  five  days  after  so  giving  notice  of  such  claim,  deliver 
them  to  the  claimant  or  his  agent,  unless  the  petitioning  creditor  or  party  at 
whose  instance  possession  is  taken,  shall,  by  bond  with  sufficient  sureties,  to 
be  approved  by  the  marshal,  indemnify  the  marshal  for  the  taking  and  de- 
tention of  such  goods  and  effects,  and  the  expenses  of  defending  against  all 
claims  thereto,  and,  in  case  of  such  indemnity,  the  marshal  shall  retain  pos- 
session of  such  goods  and  effects,  and  proceed  in#relation  thereto  as  if  no 
such  claim  had  been  made.  And  provided  further,  that  in  case  the  petition- 
ing creditor  claims  that  any  property  not  in  the  possession  of  the  bank- 
rupt, belongs  to  him,  and  should  be  taken  by  the  marshal,  the  marshal  shall 
not  be  bound  to  take  possession  of  the  same,  unless  indemnified  in  like  man- 
ner." And  continue  as  in  order. 

General  Order  No.  32. 

Add  at  end,  “ But  the  court,  or  the  judge  thereof,  may,  by  special  rule, 
in  any  case,  vary  the  time  allowed  for  return  of  process,  for  appearance  and 
pleading,  and  for  taking  testimony  and  publication,  and  may  otherwise 
modify  the  rules  for  the  preparation  of  any  particular  case  so  as  to  facilitate 
a speedy  hearing." 
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FORMS  IN  BANKRUPTCY. 


Form  No.  1. 


PETITION  BY  DEBTOR. 


To  the  Honorable 

States , for  the 


, Judge  of  the  District  Court  of  the  United 
District  of  : — 


The  Petition  of  , of  the  of 

in  the  county  of  , and  State  of  , and  district  afore- 

said, respectfully  represents: — That  be  has 

for  months  next  immediately  preceding  the  filing  of  this  petition, 

at  , within  said  judicial  district;  that  he  owes  debts  exceeding 

the  amount  of  three  hundred  dollars,  and  is  unable  to  pay  all  of  the  same 
in  full;  that  he  is  willing  to  surrender  all  his  estate  and  effects  for  the  ben- 
efit of  his  creditors,  and  desires  to  obtain  the  benefit  of  the  act  entitled 
u An  act  to  establish  a Uniform  System  of  Bankruptcy  throughout  the  United 
States,”  approved  March  2,  18G7  : 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  pe- 
titioner’s oath,  contains  a full  and  true  statement  of  all  his  debts,  and  (so  far 
as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his  credi- 
tors, and  such  further  statements  concerning  said  debts  as  are  required  by 
the  provisions  of  said  act: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  pe- 
titioner’s oath,  contain  an  accurate  inventory  of  all  his  estate,  both  real  and 
personal,  assignable  under  the  provisions  of  said  act: — 

Wherefore,  tour  petitioner  prays,  that  he  may  be  adjudged  by  the 
court  to  be  a bankrupt,  within  the  purview  of  said  act ; and  that  he  may  be 
decreed  to  have  a certificate  of  discharge  from  all  his  debts  provable  under 
the  same. 


Solicitor,  [or,  Attorney ,]  <tc. 
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OATH  TO  FOREGOING  PETITION. 

[N.  B. — If  petitioner  is  not  a citizen,  the  last  clause  of  this  oath  should  be 

omitted.] 

Ultimo  States  or  America. 

District  of  , «» .• 

I,  , the  petitioning  debtor  mentioned  and  described  in  the  fore- 

going petition,  do  hereby  make  solemn  oath  [or,  affirmation]  that  the  state- 
ments contained  therein  are  true  according  to  the  best  of  my  knowledge, 
information  and  belief;  and  I do  further  make  oath  [or,  affirmation]  that  I 
am  a citizen  of  the  United  States  of  America,  and  that  I will  bear  true  faith 
and  allegiance  to  the  same. 

, Petitioner. 

Subscribed  and  sworn  [or,  affirmed]  to,  before  me,  this  day  of  , 
A.D.18  . 

17.  <&  District  Judge,  [Register  in  Bankruptcy, 
or,  U.  S.  Commissun^r.' 
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(Petition  by  Debtor.)  SCHEDULE  A. 

Creditors  holding  Securities. 
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ix  bales  of  Cotton  weighing  pounds,  valued  at  ; five  bales  of  Wool  welgl 
pound*  valued  at  ; 0 barrels  Whisky,  valued  at  . Delivered  to 
(Sm.thJ  in  pledirt  for  hts  debt,  on  the  day  of  , 186  . 


[N.  B. — The  dates  of  the  Notes  or  Bills,  and  when  due,  with  the  names,  residences,  and  business  or  occupation  of  the  drawers, 
makers,  and  acceptors  thereof,  are  K>  be  set  forth  under  the  names  of  the  holders ; if  the  bankrupt  be  liable  as  drawer,  maker, 
acceptor,  or  indorser  thereof,  it  is  to  be  stated  accordingly.  If  the  names  of  the  holder  are  not  known,  the  name  of  the  last  holder 
known  to  the  petitioner  should  be  stated,  with  his  business  and  place  of  residence.  Same  particulars  as  to  other  commercial  paper.] 
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fN.  B. — Here  will  follow  oath  to  Schedule  A.,  hereinafter  prescribed.] 
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(Petition  by  Debtor.)  SCHEDULE  B. 

Personal  Property. 


(*.) 


Dollars. 


CtSL 


a.  — Cash  on  hand 

b.  — Bills  of  Exchange,  Promissory  Notes,  or  Securities  of 

any  description,  (each  to  be  set  out  separately) 

e. — Stock  in  Trade,  in  my  business  of  , at  , 

of  the  value  of 

d.  — Household  Goods  and  Furniture,  Household  Stores, 

Wearing  Apparel,  and  Ornaments  of  the  Person 

e.  — Books,  Prints,  and  Pictures. 


/. — Horses,  Cows,  Sheep,  and  other  Animals 

g.  — Carriages,  and  other  Vehicles 

h.  Farming  Stock,  and  Implements  of  Husbandry. 

i — Shipping,  and  Shares  in  Vessels; 

k. — Machinery,  Fixtures,  and  Apparatus  used  in  business; 
with  the  place  where  each  is  situated 

* 

I — Goods  or  Personal  Property  of  any  other  description, 
with  the  place  where  each  is  situated 

f Petitioner. 
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(Petition  by  Debtor.)  SCHEDULE  B. 


(3.) 


Ohoses  in  Action. 


Dollars. 


CtM. 


a. — Debts  due  Petitioner  on  open  account, 


4. — Stocks  in  Incorporated  Companies,  and  interest  in  Joint- 
stock  Companies 


c. — Policies  of  Insurance 


/ 


d, — Unliquidated  Claims  of  every  nature,  with  their  esti- 
mated value 
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(Petition  of  Debtor.)  SCHEDULE  B.  (4.) 

Property  in  Reversion , Remainder,  or  Expectancy,  in- 
cluding Property  held  in  Trust  for  the  Petitioner , or 
subject  to  any  power  or  right  to  dispose  of,  or  to  charge. 

C'f-  **  — A.  particular  description  of  each  interest  must  be  entered.  If  all  or  any  part  ol 
the  debtor's  property  has  been  conveyed  by  deed  of  assignment,  or  oth  rwise.  for  the  benefit 
of  creditors,  the  date  of  such  deed  should  be  stated,  the  name  and  address  of  the  person  to 
whom  the  property  was  conveyed  the  amount  realized  from  the  proceeds  thereof  and  the 
disposal  ot  the  same,  as  far  as  known  to  the  petitioner  J 


General  Interest. 

Particular  Description. 

Supposed  value 
of  my  interest. 

Real  Estate  and  Leasehold  Property,  with  lo- 
cality, name*,  and  descriptions  of  parties  now 
enjoying  the  same,  and  the  value  thereof; 
also  the  nature  of  my  interest  therein,  and 
fr  m whom,  and  in  wuat  manner  it  is  de- 
rived   

Dolls. 

Cta. 

Personal  Property 

Personal  Property,  with  locality,  names,  and 
descriptions  of  persons  now  enjoying  the 
same  ; also  the  nature  of  my  interest  therein, 
and  from  whom,  and  in  what  manner  it  is  de 

Property  in  Honor , 
Stock,  Shares,  Bonds, 
Annuities,  &c.  Ac 

Annuities,  Money  in  Public  or  other  Funds. 
Shares  in  Railroad  and  other  Companies,: 
showing  in  whose  names  the  same  arc  stand-! 
ing.  with  names  and  descriptions  of  per ! 
sous  now  enjoying  the  same  ; also  the  nature 
of  my  interest  therein,  and  from  whom  and  in 

Bights  and  Powers. . . . 

Bights  and  powers  wherein  I,  or  any  other  per- 
son or  persons  in  trust  lor  me  or  for  my  ben- 
efit, have  any  power  to  dispose  of,  charge,  or 
exercise 

* 

Property  heretofore 
conveyed  for  the  ben- 
efit ol  creditors. 

Amount  realized 
from  proceeds 
of  property  con- 
veyed. 

Dolls.  Cts. 

What  portion  of  Debt- 
or’s property  has  been 
conveyed  by  deed  ol 
a ligament,  or  other* 
Wise.  for  benefit  of 
creditors,  dateol  such 
deed  ; name  and  ad- 
dress of  party  to 
wht»m  conveyed  ; 
amount  realized  there- 
from, and  di-pwal  of 
same  >o  far  as  known 
to  petitioner. 

Description  of  property  of  debtor  heretofbre 
conveyed  for  benefit  of  creditor  by  deed  of 
assignment,  or  otherwise  date  of  such  deed 
or  instrument  of  conveyance,  with  name  and 
address  of  party  to  whom  made  ; amount  re- 
alized from  same,  and  the  disposal  of  such 
property,  so  far  as  known  to  petitioner. 

25  , Petitioner. 
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(Petition  by  Debtor.)  SCHEDULE  B. 


(5.) 


A Particular  Statement  of  the  property  claimed  as  Ex- 
cepted from,  the  operation  of  said  Act , by  the  provisions 
of  the  \Wi  section  thereof , giving  each  item  of  property 
ajul  its  valuation  / and,  if  any  portion  of  it  is  real 
estate,  its  location,  description,  and  present  use. 


[N.  B. — The  property  claimed  to  be  exempt  under  the  laws  of  any  State 
is  to  be  described  separately  from  the  rest,  and  reference  given  to  the  statute 
of  the  said  State  creating  the  exception.] 


V aluatlon. 


Property  claimed  to  be 
excepted  from  the 
operation  of  said  act, 
and  which  may  be 
set  apart  by  the  as- 
signee  under  the  14th 
section 


Dollars. 


Cta. 


Property  claimed  to  be 
exempt  by  State 
laws;  its  valuation; 
whether  real  or  per- 
sonal estate ; its  de- 
scription and  present 
use ; and  under  what 
State  law  exemp- 
tion is  claimed 


Petitioner. 
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(Petition  of  Debtor.)  SCHEDULE  B.  (6.) 

The  following  is  a true  list  of  all  books , papers , deeds, 
and  writings  relating  to  my  trade , business , dealings, 
estate  and  effects,  or  any  part  thereof  \ which,  at  the 
date  of  this  petition,  are  in  my  possession  or  under  my 
custody  and  control,  or  which  are  in  the  possession  or 
custody  of  any  person  in  trust  for  me,  or  for  my  use, 
benefit,  or  adcantage ; and  also  of  all  others  which 
have  been  heretofore , at  any  time,  in  my  possession,  or 
under  my  custody  or  control,  and  which  are  now  held 
by  the  parties  whose  names  are  hereinafter  set  forth, 
with  the  reason  for  their  custody  of  the  same : — 


• 

• 

Petitioner. 


[N.  B. — Here  follows  oath  to  Schedule  B.,  as  hereinafter  prescribed.] 
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OATIIS  TO  SCHEDULES  A AND  B. 

[NT.  B. — The  following  forms  of  oaths  to  Schedules  A and  B of  the 
petition  by  debtor  are  prescribed,  and  they  are  to  be  annexed  to  the  same, 
respectively.] 

OATH  TO  SCHEDULE  A. 

United  States  or  America. 

District  of  , as : 

On  this  day  of  , A.  D.  18  , Jjefore  me  personally  came  , 
the  person  mentioned  in  and  who  subscribed  to  the  foregoing  petition  and 
schedule,  marked  A,  respectively,  and  who  being  by  me  first  duly  sworn 
[or,  affirmed],  did  declare  the  said  schedule  to  be  a statement  of  all  his  debts, 
Ac.,  in  accordance  with  the  act  of  Congress  entitled  “ An  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867. 

District  Judge,  [or,  Register,  or,  U.  S.  Commissioner.] 


OATH  TO  SCHEDULE  B.  ' 

United  States  or  America.  • 

District  of  ,«».•' 

On  this  day  of  , A.  D.  18,  before  me  personally  came  , 

the  person  mentioned  in  and  who  subscribed  to  the  foregoing  petition  and 
schedule,  marked  II,  respectively,  and  who  being  by  me  first  duly  sworn 
[or,  affirmed],  did  declare  the  said  schedule  to  be  a statement  of  all  his 
estate,  both  real  and  personal,  in  accordance  with  the  act  of  Congress  en- 
titled “ An  act  to  establish  a uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  March  2,  1867. 

, . . , 

District  Judge , [or,  Register,  or,  U.  S.  Commissioner.] 


Form,  No.  2. 


COPARTNERSHIP  PETITION. 


[In  case  of  a copartnership,  the  form  will  be  as  follows :] 


7b  the  Honorable 

States  for  the 
Tiie  Petition  of 
in  the  county  of 


, Judge  of  the  District  Court  of  the  United 
District  of 

, and  , of  , 

, and  state  of  , and  district  afore- 
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said,  respectfully  represents:  That  the  said  , and  , 

copartners  transacting  business  at  , in  the  county  of  ( 

and  state  of  , and  in  said  district,  hare  for  the 

months. 

[Or, 

That  the  said  and  , members  of  a copartnership 

composed  of  themselves  and  one  of  , in  the  county  of  , 

and  state  of  , have  for  the  months: — 

next  immediately  preceding  the  filing  of  this  petition  at  within 

said  judicial  district ; that  the  members  of  said  copartnership  owe  debts  ex- 
ceeding the  amouut  of  three  hundred  dollars , and  are  unable  to 

pay  all  their  debts  in  full;  that  they  are  willing  to  surrender  all  their  es- 
tate and  effects  for  the  benefit  of  their  creditors,  and  desire  to  obtain  the 
benefit  of  the  act  entitled  “An  act  to  establish  a uniform  system  of  bank- 
ruptcy throughout  the  United  States,”  approved  March  2,  18G7. 

That  the  schedule  hereto  annexed,  marked  A «,  and  verified  by  their 
oaths,  contains  a full  and  true  statement  of  all  the  debts  of  said  copartner- 
ship, and,  as  far  as  possible,  the  names  and  places  of  residence  of  their  cred- 
itors, and  the  further  statements  concerning  such  debts  required  by  the  pro- 
visions of  said  act. 

iThat  the  schedule  hereto  annexed,  marked  B,  verified  by  their  oaths, 
contains  an  accurate  inventory  of  all  the  estate  of  said  copartnership  as  re- 
quired by  the  provision*  of  said  act. 

And  said  further  states,  that  the  schedule  hereto  annexed, 

marked  C?  verified  by  his  oath,  contains  a full  and  true  statement  of  all 
his  individual  debts;  and,  as  tar  as  possible,  the  names  and  places  of  res- 
idence of  his  creditors;  and  the  further^statements  concerning  such  debts 
required  by  the  provisions  of  said  act;  and  that  the  schedule  hereto  an- 
nexed, marked  D,  verified  by  his  oath,  contains  an  accurate  inventory  of 
all  his  individual  estate,  as  required  by  the  provisions  of  said  act. 

And  said  further  states,  that  the  schedule  hereto  annexed, 

marked  E,  verified  by  his  oath,  contains  a full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of  res- 
idence of  his  creditors,  and  the  further  statements  concerning  such  debts 
required  by  the  provisions  of  said  act;  and  that  the  schedule  hereto  an- 
nexed, marked  F,  verified  by  his  oath,  contains  an  accurate  inventory  of 
all  his  individual  estate  as  required  by  the  provisions  of  said  act.] 

[N.  B. — Similar  clauses  to  be  added  for  individual  schedules  of  each 
copartner  joining  in  the  petition.] 

Wherefore,  tour  petitioners  prat,  that  after  due  proceedings  had,  they 
may  be  adjudged  by  a decree  of  the  court  to  be  bankrupts  within  the  pur* 
view  of  said  act;  and  upon  their  compliance  with  the  requirements  of  the 
said  act,  and  all  the  orders  and  directions  of  the  court  made  in  pursuance 
thereof,  they  may  be  severally  decreed  to  have  a certificate  of  discharge  from 
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ai.l  their  debts  provable  under  said  act,  and  otherwise  entitled  to  all  the 
benefits  thereof. 


Petitioners. 

[N.  B.— The  form  of  the  oath  to  the  petition  is  to  be  modified  by  em- 
ploying the  plural  for  the  singular  number,  and  by  the  addition  of  clauses  to 
cover  the  schedules  of  each  copartner.] 


Form,  No.  3. 

CORPORATION  PETITION. 

[N.  B. — If  a petition  in  bankruptcy  is  filed  by  a corporation,  an  authen- 
ticated copy  of  a vote  or  other  action  of  the  stockholders  (or,  party  or  par- 
ties entitled  to  act  in  behalf  of  such  corporation),  authorizing  such  proceedings 
should  be  filed  with  the  petition,  and  which,  in  substance,  should  be  as  fol- 
lows.] 

Statement  to  accompany  petition  of  corporation  (in  bank- 
ruptcy). 

At  a meetixo  of  the  stockholders,  [or,  of  the  board  of  directors,  or 
trustees,  as  the  case  may  be,]  of  the  a company,  [or,  association,  or, 

Bank,  or,  Society,]  a Corporation  created  by  , of  the  State 

of  , held  at  , in  the  aounty  of  , and  State  of  , 

on  this.  day  of  , A.  D.  18  , the  condition  of  the  afiairs  of  said  Cor- 
poration having  been  inquired  into,  and  it  being  ascertained  to  the  satisfaction 
of  said  meeting  that  the  said  corporation  was  insolvent,  and  that  its  affairs 
ought  to  be  wound  up,  it  was  voted  [or,  resolved]  by  a majority  of  the  cor- 
porators [or,  stockholders,  or,  directors,  or,  trustees]  present  at  such  meeting, 
(which  was  duly  called  and  notified  for  the  purpose  of  taking  action  upon  the 
subject  aforesaid ;)  that  be,  and  thereby — authorised 

empowered,  and  required  to  file  a petition  in  the  district  court  of  the  United 
States  for  the  ' district  of  , within  which  said  corporation  has 

carried  on  its  business,  for  the  purpose  of  having  the  same  adjudged  bank- 
rupt ; and  that  such  proceedings  be  had  thereon  as  are  provided  by  the  act  0‘ 
Congress  entitled  “ An  act  to  establish  a uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2,  1807. 

Is  witness  whereof,  I have  hereunto  subscribed  my  name  as  president 
f Snl  l [or,  other  officer  or  agent]  of  said  corporation,  and  affixed 
[of Corporation.)  the  gea]  0f  the  same  this  day  of  , A.  D. 

18  . 


President  [or,  other  officer]  of  said  corporation. 
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[N.  B. — In  case  of  a corporation,  the  following  changes  are  to  be  made 
in  the  form  of  petition  already  prescribed,  viz. : The  substitution  of  the  name 
of  the  corporation  for  that  of  the  individual  petitioner,  and  the  omission  of 
the  prayer  for  a discharge  and  the  following  passage  substituted:  “ And  that 
like  proceedings  may  be  had  in  the  premises  as  in  said  act  are  provided  in  res- 
pect to  natural  persons .”  The  language  of  the  oath  to  the  corporation  petition 
may  be  changed  to  correspond  with  the  form  of  the  petition.] 


Form  No.  4. 

(And  gee  Rule  southern  district  of  New  York,  1,  4.) 

ORDER  OF  REFERENCE  TO  REGISTER. 

In  the  district  court  of  the  United  States, 

For  the  district  of 


In  the  matter  of 


A petitioner  for  adjudication  in  bankruptcy 
of  himself. 


Ix  Bankruptcy. 


I 


District  of  , ss.  : 

W hereas  , of  the  county  0.  , state  of  t 

and  district  aforesaid,  has.  on  this  day  of  , A.  D.  18  , at 

o'clock  m.,  filed  in  the  office  of  the  clerk  of  said  court  a petition  for  adjudi- 
cation in  bankruptcy  against  himself,  according  to  the  provisions  of  the  act 
of  Congress  entitled  “ An  act  to  establish  a uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2,  1867. 

It  is  thereupon  ordered,  that  said  petition  be  referred  to  , 

one  of  the  registers  in  bankruptcy  of  this  court,  to  make  adjudication  there- 
on, and  take  such  other  proceedings  therein  as  are  required  by  said  act;  and 
further,  that  the  said  shall,  on  or  before  the  day  of  , 

at  o'clock  m.,  filed  with  said  register  a duplicate  copy  of  said  petition, 
and  the  schedules  thereto  annexed,  and  that  he  attend  before  said  register 
on  said  day,  and  thenceforth  as  said  register  may  direct,  to  submit  to  such 
orders  as  may  be  made  by  said  register,  or  by  this  court  relating  to  his  said 
bankruptcy. 

And  further,  that  until  otherwise  ordered  by  the  court,  the  said  register 
shall  act  upon  the  matters  arising  in  this  case  at  his  office,  at  , 

at  such  times  as  he  shall  fix  for  that  purpose. 
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Witness  the  honorable  , judge  of  the  said  court,  and 

seal  thereof,  at  , in  said  district,  on  the  day  of  , 

A.  D.  18  . 

t 8e at  of  t 1 

l court.  I Clerk  of  District  Court,  for  said  district. 


Form  No.  5. 

ADJUDICATION  OF  BANKRUPTCY  UPON  DEBTOR’S  PETITION. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  matter  of 


By  whom  a petitioner  for  adjudication  of 
bankruptcy  was  Died  on  the 
day  of  , A.  D.  18  , in  said  court: 


Is  Bankruptct. 


At  , in  said  district, 

on  the  day  of  , A.  D.  18  . 

Before  , one  of  the  registers 

of  said  court  in  bankruptcy. 


I,  the  Undersigned,  a register  of  said  court  in  bankruptcy,  upon  good 
proof  before  me  , taken,  do  find,  that  the  said  has 

become  a bankrupt  within  the  true  intent  and  meaning  of  the  Act  of  Con- 
gress entitled  “ An  Act  to  establish  a uniform  system  of  bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867  ; and  I do  hereby  declare 
and  adjudge  him  a bankrupt  accordingly. 


Register  in  Bankruptcy. 


[N.  B. — When  a debtor  is  declared  a bankrupt  upon  a creditor’s  petition, 
the  order  should  be  made  by  the  court  and  entered  as  au  order  of  the  court 
in  substantially  the  form  above  prescribed.] 
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Form  No.  6. 

[See  Rule  S.  D.  N.  Y.,  4,  5.] 

WARRANT  TO  MESSENGER. 
( Voluntary  Bankruptcy.) 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


By  whom  a Petition  for  Adjudication  of 
Bankruptcy  was  filed  on  the  day  of 

, A.  D.  18  , in  said  court 


I»  Bankruptcy. 


District  of  , ss ; 

To  the  Marshal  of  the  District  of 

Greeting: — Whereas,  a petition  for  adjudication  of  bankruptcy  and  for 
relief,  under  the  act  of  Congress  entitled  “ An  Act  to  establish  a uniform 
system  of  bankruptcy  throughout  the  United  States,"  approved  March  2, 
1867,  was,  on  the  day  of  , 18  , filed  by  , of 

, in  said  district,  upon  which  he  hath  been  found  and  adjudged 
a bankrupt,  there  being  no  opposing  party  thereto: — Yon  are,  therefore, 
hereby  directed,  as  mkssenger,  to  publish  times  in  the — [Here 

name  the  newspapers  in  which  the  notice  is  to  he  published,]  (the  first  publica- 
tion to  be  made  forthwith),  the  following  notice,  to  wit : — 

This  is  to  oiye  notice  : That  on  the  day  of  , A.  D. 

18  , a warrant  in  bankruptcy  was  issued  against  the  estate  of  , 

of  , in  the  county  of  , and  State  of  , 

who  has  been  adjudged  a bankrupt  on  hiR  own  petition;  that  the  payment 
of  any  debts  and  delivery  of  any  property  belonging  to  such  bankrupt,  to 
him,  or  for  his  use.  and  the  transfer  of  any  property  by  him  are  forbidden 
by  law ; that  a meeting  of  the  creditors  of  said  baukrupt  to  prove  their 
debts,  and  to  choose  one  or  more  assignees  of  his  estate,  will  be  held  at  a 
court  of  bankruptcy,  to  be  holden  [here  designate  the  place,  and  building,  room 
or  office  where  the  court  is  to  be  held]  before  , register,  on  the 

day  of  , A.  D..  18  , at  o'clock,  M. 

Asn  too  are  further  direoted  to  serve  written  or  printed  notice,  forth- 
with, cither  by  mail  or  personally  [those  upon  whom  personal  service  is  to  be 
made  should  be  designated  by  the  court  or  register]  on  all  creditors  upon  the 
schedule  filed  with  said  bankrupt's  petition  [or,  where  names  may  be  given 


Digitized  by  Google 


394 


APPENDIX. 


^ou  in  addition  thereto  by  the  debtor],  at  least  ten  days  before  the  appointed 
meeting  of  said  court,  in  the  following  form,  to  wit: — 

To  Mr.  , of  , county  of  , and  state  of 

, creditor  of  , bankrupt. 

You  are  hereby  notified  that  a warrant  in  bankruptcy  has  been  issued 
out  of  the  district  court  of  the  United  States  for  the  district  of 

, against  the  estate  of  , adjudged  a bankrupt  upon 

his  own  petition  ; that  the  payment  of  any  debts,  and  the  delivery  of  any 
property  belonging  to  said  bankrupt,  to  him,  or  for  his  use,  and  the  transfer 
of  any  property  by  him  are  forbidden  by  law ; that  a meeting  of  the  credit- 
ors of  said  bankrupt,  to  wit : [here  insert  names  of  the  several  creditors 
of  bankrupt,  with  their  places  of  residence  and  amount  of  their  debts,  respec- 
tively, in  the  following  form,  e.  g. : — 

A.  B.  ,|  Boston,  Mass | $500] 

to  prove  their  debts  and  choose  one  or  more  assignees  of  his  estate,  will  be 
held  at  a court  of  bankruptcy  to  be  holden  on  the  day  of  . , 

A.  D.  18  , at  o’clock,  M.,  at  [here  insert  the  place,  building,  room  or 
office  where  the  court  will  be  held],  before  , register. 

And  have  ^rou  then  there  this  warrant,  with  your  doings  thereon. 

Witness  the  Honorable  , judge  of  the  said  court,  and  the 

t Seal  or  > seal  thereof,  at  , in  said  district,  on  the 

t the  court.  / day  of  ( A.  D.  IQ  . 


Clerk  of  District  Court,  for  said  district. 


Form,  No.  7. 

RETURN  OF  MESSENGER  TO  ACCOMPANY 
WARRANT. 

[N.  B. — This  return  may  be  endorsed  on  the  warrant,  or  follow  the  signature 
of  the  clerk.] 

district  of  , ss : 

At  , on  the  day  of  , A.  D.  18  . . — By  virtue 

of  the  within  warrant,  I have  caused  the  notice  therein  ordered  to  be  pub- 
lished, by  advertisement,  times  in  the  newspapers  within  mentioned; 

the  first  publication  of  which  was  on  the  day  of  , A.  D.  18  , 

in  [here  mention  newspaper  in  which  first  publication  was  had].  And  I also, 
on  the  day  of  , A.  D.  18  , sent  by  mail  or  served  personally 

upon  the  creditors  and  others  named  in  said  warrant  a copy  of  the  notice  re- 
quired thereby  to  be  sent  to,  or  served  on  them : — And  all  of  said  notice? 
were  according  to  the  directions  set  out  in  said  warrant. 
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Fees. 


1.  For  service  of  warrant , 

2.  For  necessary  travel  miles,  at  5 cents  per  mile  each| 

way 

3.  For  each  written  note  to  creditor  named  in  the 

schedule,  10  cents 

4.  For  actual  and  necessary  expenses  in  publication  of  no-| 

tiees 

[N.  B. — /f  there  arc  any  other  accessary  expenses,  the  same  1 
may  be  inserted  in  specific  terms , numbering  the  same 
consecutively^] 


$2 


00 


U.  S,  Marshal,  as  Messenger, 
District  of 


District  of  , ss  : 


, A.  D.  18  . Then  personally  appeared  the 
, and  made  oath  that  the  above  expenses  returned  by  him,  . 
in  addition  to  his  fefes,  were  actually  and  necessarily  incurred  and  paid  by 
him,  and  that  the  same  are  just  and  reasonable. 

Before  me,  - , 


District  Judge, 

[or,  Register  in  Bankruptcy .] 


Form  No.  8. 

register’s  oath  of  office. 

United  States  of  America, 

District  of  ,ss: 

I,  , having  been  duly  nominated  and  recommended  by  the  Chief  Jus- 
tice of  the  supicme  court  of  the  United  States,  and  appointed  by  the  district 
judge  of  the  Uiiited  States  for  the  district  of  , as  a register  in 

bankruptcy  under  the  act  entitled  “ An  act  to  establish  a uniform  system  of 
bankruptcy  throughout  the  United  States,”"  approved  March  2,  18G7,  do 
solemnly  swear  that  I have  never  voluntarily  borne  arms  against  the  United 
States  since  I have  been  a citizen  thereof;  that  I have  voluntarily  given  no 
aid,  countenance,  counsel  or  encouragement  to  persons  engaged  in  armed  hos- 
tility thereto  ; that  I have  neither  sought  nor  accepted,  nor  attempted  to  exer- 
cise the  functions  of  any  office  whatever  under  any  authority  or  pretended  au- 
thority in  hostility  to  the  United  States;  that  I have  not  yielded  a voluntary 
support  to  any  pretended  government,  authority,  power  or  constitution  within 


Digitized  by  Google 


396 


APPENDIX 


the  United  States  hostile  or  inimical  thereto.  And  I do  further  swear,  that 
to  the  best  of  my  knowledge  and  ability,  I will  support  and  defend  the  con- 
stitution of  the  United  States  against  all  enemies,  foreign  and  domestic; 
that  I will  bear  true  faith  and  allegiance  to  the  same;  that  I take  this  obli- 
gation freely,  without  any  mental  reservation  or  purpose  of  evasion  ; and 
that  I will  well  and  faithfully  discharge  the  duties  of  the  office  on  which  I 
am  about  to  enter;  and  also,  that  I will  not*  during  my  continuance  in 
office,  be  directly  or  indirectly  interested  in,  or  benefited  by,  the  fees  or 
emoluments  arising  from  any  suit  or  matter  pending  in  bankruptcy  in  either 
the  district  or  circuit  court  in  this  district  So  help  me  God. 

Subscribed  and  to,  before  me  this  day  of  , A.  D.  18  . 


District  Judge. 


Form,  No.  9. 

OFFICIAL  BOND  OF  REGISTER. 

In  the  District  Court  of  the  United  States, 

For  the  • District  of 

In  Bankruptcy. 

Know  all  men  bt  these  Presents:  That  we  [insert  names  and  res- 
idences in  full  of  bondsmen ] are  held  and  firmly  bound  to  the  United  States 
of  America  in  the  sum  of  dollars,  lawful  money  of  the  United 

States,  to  be  paid  to  the  United  States,  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves  and  each  of  us,  our  and  each  of 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of  , Anno 

Domini  one  thousand  eight  hundred  and  . 

Whereas  the  said  , having  been  on  the  day  of  , 

A.  D.  18  , appointed  by  the  honorable  , judge  of  the  dis- 
trict court  of  the  United  States  for  the  district  of 

a register  in  bankruptcy,  in  and  for  said  district,  this  bond  is  executed  pur- 
suant to  the  third  section  of  the  act  of  Congress  entitled  “ An  act  to  es- 
tablish a uniform  system  of  bankruptcy  throughout  the  United  States,”  ap- 
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proved  March  2,  1867,  and  is  conditioned  for  the  faithful  discharge  of  the 
duties  pertaining  to  said  office  of  register  in  bankruptcy. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this 
day  of  , A.  D.  one  thousand  eight  hundred  and 


. t1-  s] 

. [t-  a-] 

Signed,  sealed,  and  filed  in  office  of  the  clerk  of  said  district  court 
Attest:  , 

Clerk  Dittriet  of 

[N.  B. — The  above  bond  to  be  indorsed  with  the  approval  of  the  judge 
of  the  district  court  thus:  ‘‘I  hereby  approve  the  within  bond,  and 
declare  the  SURETIES  thereon  to  be  SATISFACTORY and  the  usual  cer- 
tificate of  the  clerk  of  the  district  8s  10  the  exact  time  and  date  of 
filing,] 


j Form,  No.  10. 

[See  Rule  5,  S.  D.  N.  Y.] 
COMMON  ORDER. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . ■ 


In  Bankruptcy. 


At  in  said  district 

on  the  day  of  , A.  D.  18  . 
Before  Mr.  , one  of  the  registers 

of  said  district  court  in  bankruptcy. 

District  of  , u: 

Upon  the  application  of  , of  , in  the  county  of  , and 
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State  ot  , there  being  no  opposing  interest,  [or,  the  party,  or  parties, 

appearing  assenting  thereto,]  It  is  Ordered:  [ Here  insert  the  order.] 

Witness  the  Honorable  , Judge  of  the  said  court*  and 

the  seal  thereof,  at  , in  said  district,  on  the 

/ °\  \ day  of  , A.  D.  18  . 

\ the  Coart.  / J ’ 


Cleric  of  District  Court , for  said  district 


Form  No.  11. 

CERTIFIED  MEMORANDUM  OF  FIRST  MEETING  OF  CREDITORS. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  BaNKBCTTOT. 


At  , in  said  district, 

on  the  day  of  , A.  D.  18  . 

Before  Mr.  , 

RtgUler  in  Bankruptcy. 

District  of  ,m: 

Memorandum. — This  being  the  day  appointed  by  the  court  for  the  first 
meeting  of  creditors  under  the  said  bankruptcy,  whereof  the  notice  re- 
quired in  that  behalf  has  been  duly  given,  I,  the  undersigned,  register  of  the 
said  court  in  bankruptcy,  sat  at  the  time  and  place  above  mentioned,  pur- 
suant to  such  notice,  to  take  the  proof  of  debts  and  for  the  choice  of  as- 
signee under  the  said  bankruptcy ; and  I do  hereby  certify  that  the  greater 
part  in  number  and  in  value  of  the  creditors  who  have  proved  their  debts 
were  present,  or  duly  represented,  and  made  choice  of  , of,  , in 

the  county  of  , and  State  of  , as  the  assignee  of  the  said 

bankrupt's  estate  • 

[Or, 

Failed  to  make  choice  of  an  assignee  of  said  bankrupt's  estate,  and 
there  being  no  opposing  interest,  I appointed  , of  , in  the 

county  of  , and  State  of  , as  assignee  of  the  same. 
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[Or, 

Failed  to  make  choice  of  an  assignee  of  said  bankrupt’s  estate,  and  there 
being  no  opposing  interest,  I further  certify  to  the  court  the  failure  to  make 
such  choice  of  assignee,  in  order  that  the  court  may  take  action  in  the 
premises. 

Register  in  Bankruptcy. 


pr.B. — When  the  matter  of  appointment  is  referred  to  the  court,  the  re- 
gister may.  if  requested,  certify  tne  names  of  the  persons  proposed  at  the 
creditor's  meeting  and  the  votes  given  for  each.] 


Form  No.  12. 


ABSTRACTS  OF  PROCEEDINGS  UNDER  SECTION  FOUR — FORM 
OF  MEMORANDUM  TO  BE  RETURNED  TO  CLERK  BY 
REGISTER,  OF  HIS  ACTION  IN  EACH  CASE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


At 

on  the 
Before  Mr. 

District  .of  , ss  : 


, in  said  district, 
day  of  , A.D.  18  . 

i 

Register  in  Bankruptcy. 


Memorandum. — This  day  attended  the  first  meeting  of  creditors  of  , 
the  bankrupt  aforesaid,  at  said  , where  choice  was  made  of 

assignee  as  appears  by  the  papers  herewith  returned.  [ Here  insert  particu- 
lar statement  of  all  that  was  done  before  the  register.] 


Register  in  Bankruptcy. 


[N.B. — A memorandum  of  what  is  done  in  each  case  respectively  must  be 
returned  on  separate  sheets  of  paper.] 


Digitized  by  Google 


400 


APPENDIX. 


Form  No.  13. 

CKEDITOBS  WHO  HAVE  PROVED  THEIR  DEBTS  AT  FIRST 
MEETING. 

Id  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankrcptct, 


District  of 


, M." 


At  , in  said  district,  on 

the  day  of  , A.D.  18  . 
Before  Mr.  , 

Register  in  Bankruptcy. 


The  following  is  a list  of  creditors  who  have  this  day  proved  their  debts : — 


Names  of  Creditors. 

Residence. 

Debts 

Proved. 

Dolls. 

CU. 

Register  in  Bankruptcy. 
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Form  No.  14. 

FORM  OF  SPECIAL  LETTER  OF  ATTORNEY. 


In  the  Matter  of 


Bankrupt  . 


To- 


Sir  : [or,  Messrs.,  or,  Gentlemen"]  I,  [or,  we,] 
hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  creditors 
in  this  matter,  advertised  or  directed  to  be  holden  at  , on  the 

day  of  , before  , or  on  the  day  advertised  in  the  {Name  the 

Newspapers,]  or  any  adjournment  thereof,  and  then  and  there  for  , 
and  in  name  to  vote  for  or  against  any  proposal  or  resolution  that 

may  be  lawfully  made  or  passed  at  such  meeting  or  adjourned  meeting;  and 
in  the  choice  of  assignee,  or  assignees  of  the  estate  of  the  said  bankrupt,  and 
for  , or  , to  accept  such  appointment  of  assignee. 

Dated  this  day  of  , A.D.  18  . 


Witness  to  the  signature  of 


Exhibited  to  me  this  day  of  , A.D.  18  . 


Register  in  Bankruptcy. 


26 
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o Form  No.  15. 

CHOICE  OF  ASSIGNEES. 

( First  Muting  of  Creditor.) 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Hatter  of 


y Is  Bankruptcy. 


Bankrupt  . 


At  , in  said  district, 

on  the  day  of  , 18  . 

Before  Mr.  , 

Register  in  Bankruptcy. 

District  of  , sj  : 

Memorandum. — This  being  the  day  appointed  by  the  court  for  the  first 
meeting  of  creditors  in  the  above  bankruptcy,  and  of  which  due  notice  has 
been  given  in  the  [Mere  insert  the  names  of  the  newspapers  in  which  notice 
was  published.]  and  by  special  notice  served  personally,  or  through  the 
mail.  We,  whose  names  are  hereunder  written,  being  the  greater  part  in 
number  and  in  Talue,  of  the  creditors  of  the  said  , bankrupt 

aforesaid,  present  at  this  meeting,  and  who  have  proved  our  debts,  have 
chosen,  and  do  hereby  nominate  and  choose  [Mere  insert  the  name,  or  names 
of  assignees,  with  their  places  of  residence , respectively ] to  be  the  assignee  of 
the  said  bankrupt’s  estate  and  effects,  and  we  do  desire  that  he  [or,  they] 
may  be  appointed  such  assignee,  accordingly : 


Names  of  Creditor*  above 

Residences  of  the  same. 

Amount  of 

mentioned. 

Debt. 

• 

Dolls. 

Ct*. 

Digitized  by  Google 


APPENDIX 


403 


I [or,  we]  do  hereby  accept  the  said  trust,  [or,  appointment] 


Assignee  . 

I,  , a register  of  the  said  court  in  bankruptcy,  do  hereby 

approve  of,  and  confirm  the  said  choice  of  assignee  . 

• , Register  in  Bankruptcy. 

* hereby  appoint  Mr.  , of  , to  act 

as  solicitor,  and  attorney  in  the  above  bankruptcy. 

, Register  [or,  Assignee.] 

, District  Judge. 

* N.  B. — If  no  attorney  be  appointed,  strike  the  latter  form  out,  and 
when  the  appointment  is  made  fde  au  appointment  as  above,  signed  by  the 
assignee. 

The  district  judge  will  indorse  hereon,  in  case  of  approval  of  the  above, 
thus:  “Approved.” 


Form  No.  16. 

NOTIFICATION  OF  APPOINTMENT  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Ik  Bakkroptct. 


District  of.  , ss: 

To  , of  , in  the  county  of  , 

and  State  of  : 

I no  hereby  CERTirY  to  you,  that  you  were  duly  [chosen  or,  appointed] 
assignee  [or,  one  of  the  assignees]  of  the  estate  and  effects  of  the  above- 
named  bankrupt,  at  the  first  meeting  of  the  creditors,  on  the  day  of 
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, A.  D.  18  , and  I do  hereby  approve  and  confirm  said  election 
[or,  appointment;]  and  I do  further  certify,  that  the  greater  part  in  value 
and  in  number  of  the  creditors  of  said  bankrupt  who  had  proved  their 
claims  were  present,  or  were  duly  represented  at  said  meeting. 

Dated  at  , the  day  of  , A.  D.  18  . 


Judge  of  said  District,  [or,  Register  in  Bankruptcy.'] 

|N.  B. — If  the  appointment  is  made  by  the  judge,  the  last  clause  should 
be  omitted.] 


Acceptance  of  Assignee. 

[N.  B. — To  be  indorsed  on  notification,  or  to  follow  it] 

To  whom  it  may  concern  i Be  it  known,  that  I hereby  signify  my  ac- 
ceptance of  the  trust  of  assignee  of  the  estate  of  the  above  [or,  within] 
named  bankrupt  this  day  of  , A.  D.  18  . 


Form  No.  17. 

BOND  OF  ASSIGNEE.  • 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


. District  of  , ss: 

Know  all  men  by  these  presents  : That  we,  , of 

of  ; Rnd  of 

are  held  and  Grmly  bound  unto  the  United  States  of  America  in  the  just 
and  full  sum  of_  dollars,  to  the  payment  whereof]  well  and  truly  to 
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be  made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors,  and 
administrators.  * 

Signed,  sealed,  and  delivered  at  , this  day  of  , 

A.  D.  18  . 

The  said  , having  been,  on  the  day  of  , A.  D.  18 

by  order  of  the  district  court  of  the  United  States  for  the  district 

of  ; In  Bankruptcy,  appointed  assignee  of  the  estate  of 

a bankrupt,  this  bond  is  executed  pursuant  to  the  thirteenth  section  of  the 
act  of  Congress  entitled  “ An  act  to  establish  a uniform  system  of  bank- 
ruptcy throughout  the  United  States,”  approved  March  2,  1867;  and  is 
conditioned  for  the  due  and  faithful  discharge  of  all  duties  by  the  said 

, as  such  assignee,  and  in  compliance  with  the  orders  and  directions 
of  the  court  in  the  matter  of  bankruptcy  of  the  said 
Signed,  sealed  and  delivered 
in  presence  of— 

, [i~  *■] 

, [t.  8.] 

, [L.S.] 

tN.  B. — To  be  indorsed  oh  the  above  “ On  the  day  of 
).  18  .”] 

Approved : , 

District  Judge,  [or,  Register  in  Bankruptcy .] 


Form  No.  18. 


ASSIGNMENT  OF  BANKRUPT’S  EFFECTS. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


District  of  , ss  : 

Know  all  men  by  these  presents,  that  , of  the  of  , 

in  the  county  of  , and  State  of  , in  said  district  ha  been 

duly  appointed  assignee  [If  more  than  one  assignee  is  appointed,  insert  ac- 
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cordingly]  in  paid  matter.  Now,  therefore,  I,  , judge  of  paid 

district  court,  [or,  register  in  banklWptcy  of  said  district,]  by  virtue  of 
the  authority  vested  in  me  by  the  14th  section  of  an  act  of  Congress  en- 
titled “ An  Act  to  establish  a uniform  system  of  bankruptcy  throughout  the 
United  States,”  approved  March  2,  1867,  do  hereby  convey  and  assign  to  the 
said  , assignee,  as  aforesaid,  all  the  estate,  real  and  personal,  of 

the  said  , bankrupt,  aforesaid,  including  all  the  property,  of 

whatever  kind,  of  which  he  is  possessed,  or  in  which  he  was  interested,  or 
entitled  to  have  on  the  day  of  , A.D.  18  , with  all 

his  deeds,  books,  and  papers  relating  thereto,  excepting  such  property  as  is 
exempted  from  the  operation  of  this  assignment  by  the  provisions  of  said 
fourteenth  section  of  said  Act 

To  have  and  to  HOLD  all  the  foregoing  premises  to  the  said  , 

and  his  heirs  forever.  In  trust,  nevertheless,  for  the  use  and  purposes,  with 
the  powers,  and  subject  to  the  conditions  and  limitations  set  forth  in  said  Act. 

In  witness  whereof,  I,  the  said  judge  [or,  the  said  register]  have  here- 
unto set  my  hand,  and  caused  the  seal  of  said  court  to  be 
affixed,  this  day  of  ,A,  D.  18  . 

, I 

District  Judge , [or,  Register  in  Bankruptcy.] 


L.  8.  1 

of  the  Court.  / 


Form,  No.  19. 

NOTICE  OF  ASSIGNEE  OF  HIS  APPOINTMENT. 

(In  Bankruptcy.) 

District  of  ’ , ts: 

At  , the  day  of  , A.  D.  18  . 

The  undersigned  hereby  gives  notice  of  his  appointment  as  assignee  of  , 
of  , in  the  county  of  , and  State  of  , within  said 

district,  who  has  been  adjudged  a bankrupt  upon  his  own  petition,  [or,  on 
creditor’s  petition ; or,  as  the  case  may  be]  by  the  district  court  of  said  dis- 
trict   , Assignee,  Ac. 
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Form  No.  20. 

EXEMPTED  PROPERTY. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  Baskrcptct. 


At  , on  the  day  of  , 18  . 

District  of  , ss  ; 

The  following  is  a schedule  of  property  designated  and  set  apart  to  be  re- 
tained by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  14th  section  of  the  act  of  Congress  entitled  “ An  Act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867 : 


General  Head. 


Particular  Description. 


Value. 


Necessary  hoflsehold  and 
kitchen  furniture 


Dolls. 


Cts. 


Other  articles  and  neces- 
saries.  


Wearing  apparel  of  bank- 
rupt and  his  family. . .. 

Equipments,  if  any,  as  a 
soldier 


Other  property  exempted 
by  the  laws  of  the 
United  States 

Property  exempted  by 
State  laws. 


Diftrict  Judge  [or,  Regiikr.] 
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Form  No.  21. 

PROOF  OF  DEBT,  WITH  SECURITY. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


I»  Bankruptcy. 


District  of  , *».  .* 

On  this  day  of  , A.  D.  18  , before  me,  , a register 

in  bankruptcy  [or,  United  States  Commissioner,  6r  other  proper  officer]  of 
said  district,  personally  appeared  , of  , in  the  county 

of  , and  State  of  , and  who,  after  being  duly  sworn  [or, 

affirmed]  and  examined,  at  the  time  and  place  aforesaid,  upon  h oath,  says 
that  , the  person  by  [or,  against]  whom  a petition  for  adjudication 

of  bankruptcy  is  filed,  w at  and  before  the  filing  of  the  said  petition,  and 
still  , justly  and  truly  indebted  to  this  deponent  [or,  the  firm  of 

, composed  of  this  deponent  and  , transacting  business 

at  ,]  in  the  sum  of  dollars  and  cents,  for  which  said  sum 

of  dollars  and  cents,  or  any  part  thereof,  this  deponent  has  not 

nor  any  person  by  order,  or  to  this  deponent’s  knowl- 
edge or  belief,  for  use,  received  any  security  or  satisfaction  whatso- 
ever, save  and  except  the  , hereinafter  mentioned  ; that  the  claim 

was  not  procured  for  the  purpose  of  influencing  the  proceedings  under  the 
act  of  Congress  entitled  “ An  Act  to  establish  a uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2,  1867 ; that  no  bargain  or 
agreement,  expressed  or  implied,  has  been  made  or  entered  into  by  or  on 
behalf  of  this  deponent  to  sell,  transfer  or  dispose  of  said  claim,  or  any  part 
thereof,  against  said  bankrupt,  or  to  take  or  receive,  directly  or  indirectly, 
any  money,  property,  or  consideration  whatever,  whereby  the  vote  of  this 
deponent  [or,  the  firm  of  which  this  deponent  is  a member]  for  assignee,  or 
any  action  on  the  part  of  this  deponent,  or  any  other  person,  in  the  proceed- 
ings under  said  act,  has  been,  is,  or  shall  be  in  any  way  affected,  influenced. 
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or  controlled ; [Fieri  insert  a particular  description  of  the  debt,  and  also  of  the 
property  held  as  security , and  the  estimated  value  of  such  property.] 

—————  J 

Deponent 


Subscribed  and  sworn  [or,  affirmed]  to,  at 
day  of  , A.  D.  18  . 

Before  me 


, on  the 


District  Judge  [or,  Register  in  Bankruptcy, 

or,  U.  S.  Commissioner  ] 

Received  by  me,  at  , this  day  of  , A.  D.  18  . 


Assignee. 


Form,  No.  22. 

DEPOSITION  FOR  PROOF  OF  DEBT  WITHOUT  SECURITY. 


In  the  District  Court  of  tire  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


I»  BasmtOTcr. 


District  of  , ss  : 

At  , in  the  county  of  , and  State  of  , 

on  the  day  of  , A.  D.  18  , before  me  came  , ol 

, in  the  county  of  , and  State  of  , and 

made  oath  [or,  affirmation]  and  says,  that  the  said  , the  person 

whom  a petition  for  adjudication  of  bankruptcy  has  been  filed,  at  and 
before  the  filing  of  the  said  petition,  , and  still  justly 

and  truly  indebted  to  this  deponent  in  the  sum  of,  [ Here  state  the  amount , and 
describe  the  consideration  of  the  debt , and  whether  any,  and  what,  payments 
have  been  made  thereon,]  for  which  said  sum  of  dollars  and 

cents,  or  any  part  thereof,  this  deponent  says  that  ho  has  not,  nor  has 
any  person  by  h order,  or  to  this  deponent’s  knowledge  or  be- 
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lief,  for  use,  bad,  or  received  any  manner  of  satisfaction  or  security 

whatsoever. 

And  this  deponent  further  says  that  the  said  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceedings  under  the  act  of  Congress  entitled 
“An  Act  to  establish  a uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867  ; that  no  bargain  or  agreement,  express  or 
implied,  has  been  made  or  entered  into  by  or  on  behalf  of  this  deponent,  to 
sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof,  against  said  bank- 
rupt, or  to  take  or  receive,  directly  or  indirectly,  any  money, "property,  or 
consideration  whatever,  whereby  the  vote  of  this  deponent  for  assignee,  or 
any  action  on  the  part  of  this  deponent,  or  any  other  person  in  the  proceed- 
ings under  said  act,  has  been,  is,  or  shall  be  in  any  way  affected,  influenced 
or  controlled. 


Deposing  Creditor. 

Subscribed  and  sworn  [or,  affirmed]  to  before  me, 

Register  in  Bankruptcy. 


, Form  No.  23. 

DECLARATION  FOR  PROOF  OF  DEBT  BY  OFFICER  OF 
CORPORATION. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 

* 

In  the  Matter  of 


Bankrupt  . 


la  Baskruptct. 


District  of  ss : . 

I,  , of  , in  the  county  of  , and  State 

of  ' , president,  [or,  cashier,  or,  treasurer,  or,  as  the  case  may  be] 

of  , being  a corporation  incorporated  by  and  under  the  "laws 

of  the  State  of  , and  carrying  on  business  at  , in  the  State 

of  , being  duly  sworn,  do  solemnly  declare  that  I am  such  officer,  and 
duly  authorized  to  make  this  proof,  and  that  the  statement  of  the  , 
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between  the  said  corporation  and  the  said  bankrupt,  hereunto  annexed,  is  a 
full,  true,  and  complete  statement  of  account  between  the  said  corporation 
and  the  said  bankrupt;  and  that  it  is  within  my  own  knowledge  that  the 
debt  thereby  appearing  to  be  due  from  the  estate  of  said  bankrupt  to  the 
said  corporation  was  incurred  on  or  before  the  day  of  , and 

for  the  consideration  therein  stated ; and  that  to  the  best  of  my  knowledge 
and  belief  the  said  debt  still  remains  unpaid  and  unsatisfied.  And  I do 
further  declare  that  said  claim  was  not  procured  for  the  purpose  of  influenc- 
ing the  proceedings  under  said  act  and  that  no  bargain  or  agreement  ex- 
press or  implied,  has  been  made  or  entered  into  by  or  on  behalf  of  said  cor- 
poration to  sell,  transfer  or  dispose  of  the  said  diaim,  or  any  part  thereof, 
against  such  bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any 
money,  property,  or  consideration  whatever,  whereby  the  vote  of  such  cor- 
poration, or  of  any  person  in  the  proceedings  under  said  act  was,  is,  or  shall 
be,  in  any  way,  affected,  influenced,  or  controlled. 


President  [or,  as  the  cate  may  be] 

of  the  Company , [or,  Association.] 

Declared  under  oath  at  , this  day  of  , A.  D.  18  . 

Before  me,  i 

f 

Register  in  Bankruptcy. 


Form  No.  24. 


AFFIDAVIT  FOE  PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bahkruptct, 


District  of  , ss : 

On  this  day  of  , A.  D.  18  , before  me,  , register 

in  bankruptcy,  [or,  U.  S.  commissioner,  or  other  proper  officer,]  of  said  dis- 
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trict,  personally  appeared  , of  , in  the  county  of  , 

and  State  of  , attorney,  [or,  authorized  agent,]  of  , in  the 

county  of  , and  State  of  , and  after  being  by  me  duly  sworn( 

[or,  affirmed,]  says  that  the  said  , the  person  by  [or,  against]  whom 

a petition  for  adjudication  of  bankruptcy  has  been  fiied,  , at 

and  before  the  filing  of  the  said  petition,  and  still  justly  and  truly 

indebted  to  the  said  , in  the  sum  of  dollars  and  cents, 

[Here  partiadarly  describe  the  consideration  of  the  debt , and  whether  any, 
&c.,]  for  which  said  sum  of  dollars  and  cents  , or  any  part 

thereof,  this  deponent  says  that  he  has  not,  nor  has  any  person  by 

h-  order,  or  to  this  deponent’s  knowledge  or  belief,  for  use  had  or 

received  any  manner  of  satisfaction  or  security  whatsoever.  And  this  de- 
ponent further  says,  that  the  claim  was  not  procured  for  the  purpose  of  in- 
fluencing the  proceedings  under  the  act  of  Congress  entitled  “An  Act  to 
establish  a uniform  system  of  bankruptcy  throughout  the  United  States,’’ 
approved  March  2,  1867 ; that  no  bargain  or  agreement,  express  or  implied, 
has  been  made,  or  entered  into,  by,  or  on  behalf  of  such  creditor  to  sell, 
transfer,  or  dispose  of  said  claim,  or  any  part  thereof,  against  said  bankrupt, 
or  to  take  or  receive,  directly  or  indirectly,  any  money,  property,  or  con- 
sideration whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or  any 
action  on  the  part  of>such  creditor,  or  any  other  person  in  the  proceedings 
under  said  act,  has  been,  is,  or  shall  be,  in  any  way  affected,  influenced,  or 
controlled.  And  this  deponent  further  says,  that  he  is  duly  authorized  by  his 
principal  to  make  this  affidavit,  and  that  it  is  within  his  knowledge  that  the 
aforesaid  debt  was  incurred,  as  and  for  the  consideration  above  stated,  and 
that  such  debt,  to  the  best  of  his  knowledge  and  belief,  still  remains  unpaid 
and  unsatisfied. 

Subscribed  and  sworn  [or,  affirmed]  to,  this  day  of  , 18 

before  me. 


District  Judge,  [or,  Register  in  Bankruptcy ; 

• or,  U.  S.  Commissioner.] 

Received  by  me,  this  day  of  , A.  D.  18  . 


Assignee. 
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« 

Form  No.  25. 

PROOF  OF  DEBT  WITH  SECURITY  BY  AGENT. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 

In  the  Matter  of  1 


■ lx  BiStRCPTor. 

Bankrupt  . 

At  „ , in  said  district, 

on  the  day  of  , A.  D.  18  . 

Before  Mr.  • , 

Register  in  Bankruptcy. 

District  of  , ss : 

On  the  day  above  mentioned,  personally  came  , attorney  [or,  au- 
thorized agent]  of  , who  being  duly  and  examined  at  the  time 

and  place  aforesaid,  upon  h oath,  says  that  , the  per- 
son whom  a petition  for  adjudication  of  bankruptcy  is  filed,  w 

at  and  before  the  filing  of  the  said  petition,  and  still  justly  and 

truly  indebted  to  the  said  , in  the  sum  of  dollars  and  cents, 

for  which  said  sum  of  dollars  and  cents  or  any  part  thereof, 
this  deponent  has  not,  nor  any  person  by  , order,  to  thjaide- 

ponent's  knowledge  on  belief,  for  the  use  of  said  , re- 

ceived any  security  or  satisfaction  whatsoever,  save  and  except  the 
hereinafter  mentioned.  And  this  deponent  further  says  that  he  is  duly  au- 
thorized by  his  principal  to  make  this  deposition,  and  that  it  is  within  his 
knowledge  that  the  aforesaid  debt  was  incurred  as  and  for  the  consideration 
above  stated ; and  that  such  debt,  to  the  best  of  his  knowledge  and  belief, 
still  remains  unpaid  and  unsatisfied  j that  the  claim  was  not  procured  for 
the  purpose  of  influencing  the  proceedings  under  the  act  of  Congress  en- 
titled “ An  Act  to  establish  a uniform  system  of  bankruptcy  throughout 
the  United  States,-’  approved  March  2,  1867  ; that  no  bargain  or  agreement, 
expressed  or  implied,  has  been  made,  or  entered  into,  by  or  on  behalf  of 
such  creditor  to  sell,  transfer,  or  dispose  of  said  claim,  or  any  part  thereof, 
against  said  bankrupt,  or  to  take  or  receive,  directly  or  indirectly,  any 
money,  property,  or  consideration  whatever,  whereby  the  vote  of  such  cred- 
itor for  assignee,  or  any  action  on  the  part  of  such  creditor,  or  any  other 
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person  in  the  proceedings  under  said  act,  has  been,  is,  or  shall  be  in  any 
way  affected,  influenced,  or  controlled. 

[Here  insert  a description  of  the  debt , and  also  of  the  property  heldms  secu- 
rity, and  the  estimated  value  of  such  property.] 

Subscribed  and  to,  this  day  of  , A.  D.  18  . 

Before  me,  , 

Register  in  Bankruptcy . 

Received  by  me,  this  day  of  , A.  D.  18  . 

, Assignee, 


Form  No.  26. 

LETTER  OF  ATTORNEY  TO  REPRESENT  CREDITOR. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt 


In  Bankruptct. 


To 


Sir,  [Messrs.,  or  Gentlemen  :J — 

I,  , of  the  of  , in  the  county  of  , 

and  State  of  , do  hereby  authorise  you  [or,  either  of  you]  to  attend 

the  meeting,  or  meetings  of  creditors  of  the  bankrupt  aforesaid,,  advertised, 
or  directed  to  be  held  at  a court  of  bankruptcy  at  , on 

the  day  of  , A.  D.  18  , the  day  notified  in  the  warrant 

issued  to  the  messenger  by  said  court  in  said  matter,  or  at  such  other  place 
and  time  as  may  be  appointed  by  the  court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment  or  ad- 
journments thereof,  may  be  held,  and  then  and  there,  from  time  to  time, 
and  as  often  as  there  may  be  occasion,  for  , and  in 

name  to  vote  for  or  against  any  proposal  or  resolution  that  may  be  then 
submitted  under  the  12th,  13th,  14th,  18th,  19th,  21st,  22d,  23d,  27th,  28th, 
33d,  36th,  37th,  42d,  and  43d  sections  of  the  act  entitled  “An  act  to  es 
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tablish  a uniform  system  of  bankruptcy  throughout  the  United  States,’ 
approved  March  2,  1867 ; and  in  the  choice  of  assignee,  or  assignees,  of  the 
estate  of  the  said  bankrupt,  and  for  , [or,  either  of  us]  to  accept 

such  appointment  of  assignee ; and  with  like  powers  to  attend  and  vote  at 
any  other  meeting,  or  meetings,  of  creditors,  or  sitting,  or  sittings,  of  the 
court,  which  may  be  held  therein  for  any  of  the  purposes  aforesaid,  or  the 
declaration  of  dividend,  or  for  any  other  purpose  in  interest 

whatsoever. 

In  witness  whereof,  have  hereunto  signed  name  , 

and  affixed  seal  the  day  of  , A.  D.  18  . , 

Signed,  sealed,  and  delivered  in , [l.  s.] 

presence  of— , [l.  s.] 

[l.  a] 


[Note. — The  party  executing  the  above  letter  of  attorney  may  acknowl- 
edge the  same  before  a judge,  register,  clerk,  or  commissioner  of  the  court, 
or  any  officer  authorized  to  take  the  acknowledgment  of  deeds  or  other  in- 
struments in  writing.] 

[N.  B. — Upon  the  above  letter  of  attorney  should  be  indorsed  the  follow- 
ing certificate  of  the  register,  to  wit : 11  Exhibited  to  me,  this  day  of 
, A.  D.  18  .at  .] 


Register  in  Bankruptcy. 

* 


Form  No.  27. 

AFFIDAVIT  OF  LOST  BILL  OK  NOTE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  . 


In  the  Matter  of 


Bankrupt 


Ik  Bankrcptct. 


District  of  , m .' 


On  this  day  of 
,of 


, A.  D.  18  , at 
, in  the  county  of 


, comes  before 
, and  State 
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of  , and  makes  and  says  that  he  has  made  a careful  search 

for  the  bill  of  exchange  [or,  note,]  the  particulars  whereof  are  under  written, 
and  which  ha  been  proved  under  this  estate  by  , but  that  he, 

this  deponent,  has  not  been  able  to  find  the  same,  and  verily  believes  that 
the  same  has  been  lost  or  mislaid  ; and  this  deponent  further  says  that  he 
has  not,  nor  has  the  said  , or  any  person  or  persons,  to  their 

use,  to  this  deponent's  knowledge  or  belief,  negotiated  the  said  bill,  [or 
note,]  nor  in  any  manner  parted  with,  or  assigned,  the  legal  or  beneficial 
interest  therein,  or  any  part  thereof;  and  that  he,  this  deponent,  is  the  per- 
son now  legally  and  beneficially  interested  in  the  same,  and  entitled  to  re- 
ceive for  his  own  use  all  dividends  in  respect  thereof 


Bill  or  Note  above  referred  to. 


Register,  or  XJ.  S.  Commissioner  [or,  other  proper  officer.'] 

Upon  the  above-named  deponent  signing  the  annexed  letter  of  indemnity, 
and  giving  security  to  the  satisfaction  of  the  official  assignee,  I direct  the 
dividend  to  be  paid  to  him. 

' 1 

Register  in  Bankruptcy. 


Form  of  notice  of  Indemnification  to  Register. 

In  the  matter  of  , of  , Bankrupt. 

Sia : The  bill  [or,  note]  mentioned  below,  proved  by  , under  this 

estate,  having  been  lost  or  mislaid,  and  the  following  dividend  having  been 
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declared  thereon,  but  not  yet  paid,  viz: — , in  consideration  of 

your  paying  to  or  to  order  the  dividend  above  men- 
tioned , hereby  undertake  to  indemnify  you  against  all  claims  of  any 

other  person  to  the  said  dividend,  or  any  part  thereof;  and  from  all  loss, 
damage  and  expense,  which  you  or  your  executors  or  administrators  may 
sustain  by  reason  of  your  making  such  payment  to  me;  and  if  it  should 
hereafter  appear  that  the  said  sum  of  $ , or  any  part  thereof,  with 

the  dividend  already  received  or  declared  up  to  this  day,  exceed  the  amount 
of  the  bill  [or,  note]  hereby  engage  to  repay  the  same  to  you,  or  to  the  as- 
signee, or  assignees,  of  the  above  estate,  with  interest  at  the  rate  of  per 
cent,  per  anuum  from  tills  day. 

Dated  at  , this  , A.  D.  18  , 


Bill  or  Note  above  referred  to. 


Sureties  of  Creditor  receiving  Dividend. 
To  Mr. , Register  in  Bankruptcy. 


27 
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Form  No.  28. 

NOTICE  AND  REQUEST  OF  ASSIGNEE. 

Rule  S.  D.  N.  Y.,  12. 

(Second  meeting  of  Creditori.) 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankbdttot.- 


To  the  Hon. , Judge  of  the  Dietrict  Court , 

[or.  Register  in  Bankruptcy]  in  the  above  District. 

Sir  : I,  [or,  we]  the  assignee  of  the  estate  of  said  bankrupt  , respectfully 
represent,  that  have  accepted  the  appointment  of  assignee  of  said  estate ; 
that  the  period  of  three  months  has  elapsed  since  the  date  of  the  adjudica- 
tion of  bankruptcy  in  said  case,  and  request  that  the  court  will  order  a gen- 
eral meeting  of  the  creditors  of  said  bankrupt  , to  which  may  make 

report  of  proceedings  in  trust,  according  to  the  provisions  of  the 
twenty-seventh  section  of  the  bankrupt  act  of  March  2,  1867. 


Order  thereon — By  the  Court  or  Register. 


Assignee. 


Upon  the  fosegoing  application  of  , assignee  of  the  estate  of  , 
bankrupt,  it  is  Ordered  that  a second  general  'meeting  of  the  creditors  of 
said  bankrupt  be  held  at  . , in  said  district,  on  the  day  of  , A.  D. 
18  , at  o’clock  m.,  at  the  office  of  , one  of  the  registers  in 

bankruptcy  in  said  district,  for  the  purposes  named  in  the  twenty-seventh 
section  of  the  bankrupt  act  of  March  2,  1867. 

And  it  is  further  Ordered,  That  the  assignee  give  notice  of  said  meeting 
by  sending  written  or  printed  notices  by  mail,  post-paid,  of  the  time  and 
placo  of  said  meeting  to  all  known  creditors  of  said  bankrupt;  and  that 
also  notify  the  bankrupt  to  be  present  thereat;  and  shall  also 
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publish  notice  of  the  time  and  place  of  said-  meeting  on  two  different  days 
in  the  newspaper  called  the  , printed  at  , at  least  days 

prior  to  said  meeting. 

Witness  the  Honorable  , Judge  of  the  said  court,  and 

the  seal  thereof,  at  , in  said  district,  on  the 

{atS&i  d*y°f  -A-D18  • 

, 

• Clerk  of  District  Court , for  said  District. 


Form.  No.  29. 

FORM  OF  RETURN  OF  ASSIGNEE  TO  BE  SUBMITTED  TO  THE 
REGISTER  IN  BANKRUPTCY  PRESIDING  AT  SAID 
MEETING. 


In  the  Matter  of 


Bankrupt 


In  Bankruptcy. 


District  of  , ss  : , 

I,  [or,  we,]  assignee  of  the  estate  of  , a bankrupt,  do  certify  that 

have  caused  the  notices  required  by  the  foregoing  order  to  be  pub- 
lished in  the  newspaper  called  the  , printed  at  . on  the 

day  of  A.  D.  18  ; and  that  have  caused  written  or  printed 

notices  of  the  time  and  place  of  said  meeting  to  be  sent  by  mail,  post-paid, 
to  all  known  creditors  of  said  bankrupt  Said  notices  were  mailed  at  the 
post-office  in  , on  the  day  of  , A.  D.  18  , at 

days  prior  to  the  date  appointed  for  the  said  meeting. 


Assignee. 

Subscribed  and  to,  at  , this  day  of  , A.  D.  18  . 
Before  me, 

» 

Register  in  Bankruptcy. 

[N.  B. — Dike  forms  may  be  used  for  the  third  meeting  of  creditors,  and 
for  subsequent  meetings,  if  such  are  ordered  by  the  court] 
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Form  No.  30. 

DIVIDEND  MEETING. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  Bahkroptot. 


At  , in  said  district,  on 

the  day  of  , A.D.  18  . 

District  of  , ss  : 

Memorandum. — That  at  a meeting  of  the  bankrupt’s  creditors  duly  called 
and  held  this  day  for  the  purposes  set  forth  in  the  27th  section  of  the  act 
entitled  “ An  Act  to  establish  a uniform  system  of  bankruptcy  throughout 
the  United  States,'1  approved  March  2,  1867,  we,  the  undersigned,  being  the 
majority  in  value  of  the  creditors  of  the  said  bankrupt  present,  or  repre- 
sented at  this  meeting,  seeing  that  it  appears  by  the  accounts  of  the  assignee 
, now  filed,  that  there  is  a balance  of  dollars,  standing 

to  the  credit  of  this  estate,  in  the  Bank  of  , and  a balance  of 

dollars  in  the  hands  of  the  , do  Resolve  that  after  payment  of 

all  proper  costs,  charges,  and  expenses,  and  after  deducting  and  retaining  a 
sum  sufficient  for  all  undetermined  claims,  which,  by  reason  of  the  distant 
residence  of  the  creditors,  or  for  other  reason  satisfactory  to  us,  have  not 
been  proved,  and  for  other  expenses  and  contingencies,  the  sum  of 
dollars  remains  for  distribution  among  the  creditors  of  the  above-named 
bankrupt,  who  have  proved  their  debts  against  the  said  bankrupt's  estate. 
And  it  was  further  Resolved  by  the  undersigned  creditors  that  the  said  sum 
be  divided  among  the  creditors  who  have  proved  their  claims  against  said 
estate,  and  that  such  proceedings  be  had  for  declaring  and  paying  said  divi- 
dend as  are  required  by  the  27th  section  of  said  act. 


Creditors. 

I hereby  certify  to  the  above. 


Register  in  Bankruptcy. 
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[N.  B. — In  case  one-half  in  value  of  the  creditors  shall  not  be  repre- 
sented at  such  meeting,  the  fact  shall  be  so  stated  in  the  memorandum,  and 
tho  amount  to  be  divided,  and  the  order  for  a dividend,  shall  be  made  and 
signed  by  the  assignee  in  accordance  with  the  provisions  of  the  27th  section 
of  said  act.] 

[N.  B. — Like  forms  may  be  used  for  the  further  proceedings  provided  for 
in  the  28th  section  of  said  act.] 


Form,  No.  31. 


NOTICE  OF  DIVIDEND. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  , 


In  the  Matter  of 


\ ■ Is  Baskkcptct. 


Bankrupt  . 


At  , on  the  day  of  , A.  D.  18 

Sib  : I hereby  inform  you  that  you  may,  on  application  at  my  office, 
, on  the  day  of  , or  on  any  day  thereafter, 

between  the  hours  of  , receive  a warrant  for  the  divi- 

dend due  to  you  out  of  the  above  estate.  If  you  cannot  personally  attend, 
the  warrant  will  be  delivered  to  your  order  on  your  filling  up  and  signing 
the  subjoined  letter.  The  bills  and  securities,  if  any,  exhibited  at  the  time 
of  the  proof  of  your  debt  must  be  produced  to  me  before  the  warrant  of 
dividend  can  be  received.  I am,  sir,  your  obedient  servant, 

- — ■■■  , Assignee. 

To 


Subjoined  letter  authorizing  assignee  to  give  warrant  to  party  other  than  creditor 


To  Mr.  , 

Assignee  in  Bankruptcy  of  the  estate  of 
Sir  : [or,  Messrs.]  Please  to  deliver  to 
payable  to  me  out  of  the  above  estate. 

Tours,  Ac., 


,18  . 

, Bankrupt. 
the  dividend  warrant 


-,  Creditor. 
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Form  No.  32. 


LIST  OF  PROOFS  AND  CLAIMS  FOR  DIVIDEND. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Ik  Bakkrcptct. 


At  , in  said  district, 

on  the  day  of  , 18  . 

A list  of  debts  proved  and  claimed  under  the  Bankruptcy 
qf  , aforesaid , with  dividend  at  the 

rate  qf  per  cent,  this  day  declared  thereon  by  Mr. 

, one  of  the  Registers  in  Bankruptcy  of 
the  said  District  Court. 


No. 

Creditors. 

To  be  placed  alphabetically, and  the  namre  of  all 
the  pkrties  to  the  proof  to  be  c&refuliy  act  forth. 

Bum  proved. 

The  claim*  to  be  wt 
forth  In  **be  tame 
m nner  at  the  end 
of  .the  whole  of  the 
profit*. 

Dividend. 

■ 

i 

Dol  are. 

Ceuta . 

Doll*. 

Cta 

— 11  1 , Remitter  in  Bankruptcy. 
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[N.  B. — The  dividends  will  be  paid  from  this  list ; it  is  therefore  required  to  be  correctly  extracted  from  the  proceedings, 
signed  by  the  Register,  and  delivered  to  the  Assignee.] 
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Form,  No.  34. 

PETITION  OF  ASSIGNEE  FOR  POWER  TO  RELIEVE  PROP- 
ERTY FROM  LIEN. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


To- 


, assignee  of  the  estate  of  said  bankrupt,  respectfully  re- 
presents that  a certain  portion  of  said  bankrupt's  estate,  to  wit : [Here  de- 
scribe the  estate  or  property  and  its  estimated  rolue,]  is  subject  to  a mortgage, 
[Describe  the  mortgage,]  or  to  a conditional  contract,  [Describing  if,]  or  to  a 
lien,  [Describe  the  origin  and  nature  of  the  Hen,]  or,  (if  the  property  be  per- 
sonal property,)  has  been  pledged  or  deposited  and  is  subject  to  a lien  for, 
[Describe  the  nature  of  the  lien,]  and  that  according  to  the  best  judgment  of 
your  petitioner  it  would  be  for  the  interest  of  the  creditors  of  said  estate 
that  said  property  should  be  redeemed  and  discharged  from  the  lien  there- 
on. Wherefore  pray  that  may  be  empowered  to  pay  out  of  the  assets 
of  said  estate  in  hands  the  sum  of  , beiug  the  amount  of  said  lien,  in 
order  to  redeem  said  property  therefrom. 

Dated  this  day  of  , A.  D.  18  . 

, Assignee. 

[N.  B, — If  the  prayer  is  for  a sale  of  the  property,  strike  out  all  after  the 
words  “judgment  of  your  petitioner,’’  and  insert  “it  would  be  for  the  inter- 
est of  the  creditors  of  said  estate  that  said  property  should  be  sold,  subject 
to  said  mortgage,  lien,  or  other  incumbrance.  Wherefore  he  prays  that  he 
may  he  authorized  to  make  sale  of  said  property,  subject  to  the  incumbrance 
thereon,  in  the  manner  prescribed  by  the  general  order  for  the  sale  of  prop- 
erty not  incumbered.” 
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Form  No.  35. 

assignee’s  return  where  there  are  no  assets. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


i-  Ik  Baxkbuptot. 


At 

on  the 


, in  said  district, 
day  of  , A.  D.  18  . 


District  of  ,a: 

On  the  day  aforesaid,  before  me  comes  , of  , in  the  county 

of  , and  State  of  , and  makes  , and  says  that  he,  this 

deponent,  as  assignee  [or,  one  of  the  assignees]  of  the  estate  and  effects  of 
the  above  named  bankrupt,  neither  received  nor  paid  any  moneys  on  account 
of  the  estata 

Subscribed  and  to,  at  , this  day  of  , A.  D.  18  . 

Before  me,  , 


Register  in  Bankruptcy. 


Form  No.  30. 

assignee’s  notice  for  settlement  of  his  accounts 

PREPARATORY  TO  FINAL  DIVIDEND. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  • . 


In  the  Matter  of 


Bankrupt  . 


At 


, on  the 


To 

Sm: 


l Ik  Baxkrcptct. 


day  of  , A.  D.  18  . 


This  is  to  give  you  notice  that  I have  filed  my  final  accounts  as  assignee 
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of  the  estate  of  , bankrupt,  in  said  court,  and  that  on  the 

day  of  next,  I shall  apply  to  said  court  for  the  settlement  of  my 

said  accounts,  and  for  a discharge  from  all  liability  as  assignee  of  said  estate 
in  accordance  with  the  provisions  of  the  twenty-eighth  section  of  the  bank- 
rupt act  of  March  2,  1867. 

Yours,  &c., , Assigns* 


Form  No.  37. 

AFFIDAVIT  TO  BE  MADE  BY  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


District  of  , u : 

On  this  day  of  , A.  D.  18  , before  me  comes  , 

of  , in  the  county  of  , and  State  of  , and  makes 

, and  says  that  he,  this  deponent,  was,  on  the  day  of  , 

A.  D.  18  , appointed  assignee  of  the  estate  and  effects  of  the  above  named 
bankrupt,  and  that  as  such  he  has  conducted  the  settlement  of  the 

said  estate.  That  the  account  hereto  annexed  containing  sheets 

of  paper,  the  first  sheet  whereof  is  marked  with  the  letter  [Reference  may 
here  also  be  made  to  any  prior  account  filed  by  deponent]  is  true,  and  such 
account  contains  entries  of  every  sum  of  money  received  by  deponent,  on 
account  of  the  estate  and  effects  of  the  above-named  bankrupt,  and  that  the 
payments  purporting  in  such  account  to  have  been  made  by  deponent  have 
been  so  made  by  him.  And  he  asks  to  be  allowed  for  said  payments  and  for 
charges  of  settlement  as  set  forth  in  said  accounts. 

, Assignee. 


Sworn  to  and  subscribed  at  , in  said  district  of  , this 

day  of  , A.  D.  18  . 

Before  me,  , 

Register  in  Bankruptcy. 
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Form  No.  39. 


ORDER  OF  SETTLEMENT  AND  DISCHARGE 


OF  ASSIGNEE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


It*  Baskbuptct. 


District  of  , ss: 

The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  Ordered,  That  the  same  be  allowed, 
and  that  the  said  assignee  be  discharged  according  to  the  provisions  of  the 
28th  section  of  the  Bankrupt  Act  of  March  2,  1867. 

—————  » 

District  Judge  [or,  Register.] 


Form  No.  40. 


PETITION  FOB  REMOVAL  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  Bankrcftct. 


To  the  Hon. 

Judge  of  the  District  Court,  for  the  District  of 

District  of  , ss  : 

The  petition  of  , one  of  the  parties  interested  in  the  settlement 

of  said  bankrupt’s  estate,  petitioning,  respectfully  represents  that 
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heretofore  appointed  assignee  of  said  bankrupt's  estate,  [Here  set  forth  the 
particular  cause  or  causes  for  which  such  removal  is  requested.] 

Wherefore  pray  that  notice  may  be  served  upon  said  , 

assignee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by  the 
court,  why  an  drder  should  not  be  made  removing  him  from  said  trust. 


Subscribed  and  sworn  [or,  affirmed]  to,  this  day  of 

A.  D.  18  , at  , in  said  district. 

Before  me,  , 

Register  in  Bankruptcy. 


Form  No.  41. 


NOTICE  OF  MOTION  FOB  REMOVAL. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  BjUnCBUPTOT. 


At  , on  the  day  of  , A D,,  18  . 

To , 

Assignee  of  the  Estate  of  , Bankrupt. 

Tou  are  hereby  notified  to  appear  before  this  court,  at  , on  the 
day  of  A.  D.  18  , at  o’clock  m.,  to  show  cause  (if  any  you 

have)  why  you  should  not  be  removed  from  your  trust  as  assignee  as  afore- 
said, according  to  the  prayer  of  the  petition  of  , one  of  the  parties  in- 
terested in  said  estate,  filed  in  this  court  on  the  day  of  , A.  D.  18  ,, 
in  which  it  is  alleged,  [Here  insert  the  allegation  of  the  petition.] 

Hereof  fail  not 

_______  1 

Clerk,  Ac. 

[N.  B. — To  be  served  by  the  marshal,  and  return  to  be  made  in  usual  form.] 
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Form  No.  42. 

# 

ORDER  FOR  MEETING  OF  CREDITORS  TO  CONSIDER  QUES- 
TION OF  REMOVAL  OF  ASSIGNEE  AND  APPOINT- 
MENT OF  HIS  SUCCESSOR. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


v Ik  Bahkruptct. 


Bankrupt  . 


At  , on  the  day  of  , A.  D.  18  . 

District  of  , tt : 

Whereas  , of  , has  filed  his  petition  in  this  court  for 

the  removal  of  , heretofore  appointed  assignee  of  the  estate  of 

said  , bankrupt,  setting  forth,  [I/ere  insert  the  allegation t of  the 

petition.] 

It  is  Ordered,  That  the  clerk  of  this  court  give  notice  to  the  creditors 
of  , by  letter  to  be  mailed  to  each  within  days  after  the  date 

of  this  order,  that  a meeting  of  said  creditors  will  be  held  at  , on 

the  day  of  , A.  D.  18  , at  o'clock  M.,  at  which  Mr.  , one 
of  the  registers  of  this  court,  will  preside,  for  the  purpose  of  considering 
the  question  of  recommending  such  removal,  and  appointing  a successor  iu 
said  trust. 


Diitrict  Judge. 

[N.  B. — If  the  meeting  is  called  upon  an  application  of  a majority  in 
number  and  value  of  the  creditors  of  the  bankrupt,  the  form  may  be  varied 
accordingly.] 

[The  vote  for  removal  is  substantially  the  same  form  as  that  for  the  ap- 
pointment of  assignee  in  form  No.  15,  substituting  “removal"  for  “appoint- 
ment;” and  the  form  of  vote  for  choice  of  new  assignee  will  be  substantially 
the  same  as  the  form  referred  to.] 
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Form  No.  43. 

ORDER  FOR  E£MO?A|  OF  ASSIGNEE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  . 


In  the  Matter  of 


Bankrupt  . 


Ik  BaxKBCPTOT. 


At  , on  the  day  of  , 18  . 


District  of  , ss: 


Whereas  , of  , did,  on  the  day  of  < 

A.  D.  18  , present  his  petition  to  this  court,  stating  as  therein  set  forth, 
and  praying  that  , the  assignee  of  the  estate  of  said  , 

bankrupt,  might  be  removed : 

Now,  therefore,  upon  reading  the  said  petition  of  the  said  , 

and  the  evidence  submitted  therewith,  and  upon  hearing  what  was  alleged 
by  Mr.  , of  counsel  on  behalf  of  said  petitioner,  and  by  Mr.  , 

of  counsel  for  , assignee  as  aforesaid,  and  upon  the  evidence  sub- 

mitted on  behalf  of  said  assignee, 

It  is  Ordered , That  the  snid  be  removed  from  the  trust  of  as- 

signee of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  peti- 
tioner incidental  to  said  petition  be  paid  by  said  , assignee,  [or,  out 

of  the  estate  of  the  said  , subject  to  prior  charges.] 


Witness  the  Honorable 

the  seal  thereof,  at 

(tto&slt}  day°f  A D- 


18 


, judge  of  the  said  court,  and 
, in  said  district,  on  the 


Clerk  of  District  Court  for  said  district. 
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Form  No.  44. 

FURTHER  ORDER. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  . 


In  the  Matter  of 


Bankrupt  . 


Ik  Bahkrctptct. 


At  , on  the  day  of  , A.  D.  18  . 


District  of  , ss  : 


Whereas  , heretofore  appointed  assignee  of  the  estate  of 

said  bankrupt  , has,  upon  the  petition  of  , and  after  hearing 

thereon,  been  removed  from  said  trust, 

It  is  Ordered , That  a meeting  of  the  creditors  of  said  be  held 

at  , in  , in  said  district,  en  the  day  of  , 

A.  D.,  18  , at  which  Mr.  , one  of  the  registers  of  this  court,  shall 

preside,  for  the  choice  of  a new  assignee  of  said  estate. 

And  it  is  further  Ordered , That  the  clerk  of  this  court  give  notice  to  said 
creditors  of  the  time,  place,  and  purpose  of  said  meeting,  by  letter  to  each, 
to  be  deposited  in  the'  mail  within  days  from  the  date  of  this  order. 


Witness  the  Honorable 
Seat  or  ) the  seal  thereof,  at 
day  of 


f Seal  of  j 
I the  court,  f 


, judge  of  the  »aid  court,  and 
, in  said  district,  on  the 


, A.  D.  18  . 


Clerk  of  District  Court,  for  said  district. 
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Form  No.  46. 

ORDER  FOR  BANKRUPT’8  EXAMINATION. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  ‘ 


In  the  Matter  of 


Bankrupt  . 


At  , on  the  day  of  , A.  D.  18  . 

District  of  , n.’ 

On  the  application  of  , assignee  of  said  bankrupt,  [or,  creditor 

of  said  bankrupt,  as  the  case  may  be,]  it  is  Ordered , That  said  bankrupt  at- 
tend before  , one  of  the  registers  in  bankruptcy  of  this  court, 

at  his  office,  [Describing  Ike  place]  on  the  day  of  , at  o’clock 

m.,  to  submit  to  the  examination  required  by  the  27th  section  of  the 
bankrupt  act  of  March  2,  1867,  and  that  a copy  of  this  order  be  delivered 
to  him,  the  said  , forthwith. 

Witness  the  Honorable  , judge  of  the  said  court,  and 

i Sul  of  I the  seal  thereof,  at  , in  said  district,  on  the 

| tt.  court  ! dayof  , A.  D.  18  . 


Cleric  of  District  Court,  for  said  district. 

[N.  B. — Where  the  wife  of  the  bankrupt  is  to  be  examined  the  like  form 
may  be  used,  adding  after  the  description  of  the  application  the  words  “ and 
for  good  cause  shown  to  this  court,  she  be  required  to  attend  before  said 
court,  [or,  before  , a register  in  bankruptcy."] 


28 
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Form  No.  46. 


EXAMINATION  OF  BANKRUPT  OR  ANT  WITNESS  EX- 
AMINED RELATIVE  TO  THE  BANKRUPTCY. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


At  , in  said  district,  on  the  day  of  , A.  D.  18  . 
Before  Mr.  ’ * , 

One  of  the  Register!  in  Bankruptcy  of  taid  Court. 

District  of  , ss : 

, of  , in  the  county  of  , and  State  of  , 

being  duly  and  examined  at  the  time  and  place  above  mentioned, 
upon  h oath  says  [Here  insert  substance  of  examination  of  party.] 

, Register. 


Form  No.  47. 


DECLARATION  TO  BE  MADE  BY  BANKRUPT  OR  IIIS  WIFE. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Ih  Bankruptcy. 


At  , in  said  district,  on 

the  day  of  , A.  D.  18  . 

District  of  , ss : 

The  person  declared  a bankrupt  under  a petition  for  adjudication  of  bank- 
ruptcy, filed  on  the  day  of  , in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  , do  solemnly  that  I will  make 

true  answer  to  all  such  questions  as  may  be  proposed  to  me  respecting  all 
the  property  of  the  said  , and  all  dealings  and  transactions  relating 

thereto,  and  will  make  a full  and  true  disclosure  of  all  that  has  been  done 
with  the  said  property,  to  the  best  of  my  knowledge,  information,  and  belief. 

I 

Bankrupt  [ Or , , the  wife  of  the  mid  , Bankrupt.] 

Subscribed  and  to,  this  day  of  , A.  D.  18  . 

Before  me,  , 

Register  in  Bankruptcy. 


Form  No.  48. 

SUMMONS  OF  WITNESS  AFTER  ADJUDICATION. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy. 


District  of  , ss : 

Whereas,  , of  , in  the  county  of  , and 

State  of  , has  been  duly  declared  and  adjudged  bankrupt,  within  the 
true  intent  and  meaning  of  the  act  entitled  “ An  Act  to  establish  a uniform 
system  of  bankruptcy  throughout  the  United  States,"  approved  March  2, 
1867,  and  such  bankruptcy  is  in  due  course  of  prosecution  in  the  district 
court  of  the  United  States  for  the  district  of  , at  , 

in  said  district, 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 
to  be  and  appear  before  , esquire,  one  of  the  registers  in  bank- 

ruptcy of  the  said  court,  acting  in  the  matter  of  the  said  bankruptcy,  on 
the  day  of  , at  o’clock  m.,  precisely,  at  [Here  insert  place  of 
examination ] , then  and  there  to  be  examined  in  relation  to  said 

bankruptcy  according  to  the  provisions  of  said  act 

And  hereof  fail  not 

Witness  the  Honorable  , -judge  of  the  said  court,  and 

/ Seal  of  \ the  seal  thereof,  at  , in  said  district,  on  the  day 

U,conrti  of  , A.  D.  18  . 

? 

Clerk  of  District  Court,  for  mid  district 
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Form  No.  49. 

RETURN  OF  THE  ABOVE  SUMMONS. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


Ik  Bakxrottot. 


District  of  , it: 

On  this  day  of  , A.  D.  18  , before  me  came  , 

of  , in  the  county  of  , and  State  of  , and 

makes  , and  says  that  he,  this  deponent,  did,  on  , the  day 
of  , one  thousand  eight  hundred  and  , personally  serve  , 

of  , in  the  county  of  , and  State  of  , with  a 

true  copy  of  the  summons  hereto  annexed,  by  delivering  the  same  to  ; 
and  he,  this  deponent,  further  makes  , and  says  that  he  is  not  inter- 

ested in  the  proceedings  in  bankruptcy  named  in  said  summons. 


Subscribed  and  to,  this  day  of  , A.  D.  18  . 

Before  me,  , 

Register  in  Bankruptcy. 

[N.  B. — In  case  the  witness  is  to  be  summoned  before  adjudication,  the 
form  may  be  altered  by  substituting  for  the  recital  the  following  words: — 
u By  virtue  nf  the  petition  for  adjudication  in  bankruptcy  filed  in  said  court  by 
, against  , in  the  district  court  of  the  United  States  for  the 
district  of 
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Form  No.  60. 

(Rule  Southern  District  of  New  York,  19.) 

FORK  OF  CERTIFICATE  UNDER  8EOTION  SIX. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Hatter  of 


Bankrupt  . 


lit  Baukruptct. 


District  of  , ss : 

I,  , one  of  the  registers  of  said  court  in  bankruptcy,  do  hereoy 

certify  that  in  the  course  of  the  proceedings  in  said  cause  before  me  the  fol- 
lowing question  arose  pertinent  to  the  said  proceedings,  and  was  stated  and 
agreed  to  by  the  counsel  for  the  opposing  parties,  to  wit:  Mr.  , 

' who  appeared  for  the  bankrupt,  and  Mr.  , who  appeared  for 

, one  of  the  creditors  of  said  bankrupt  [Add  other  names  if  others 
ore  interested],  and  [Here  follows  a summary  of  the  evidence  upon  the  point  or 
matter  to  be  submitted  to  the  court,  and  the  question  of  law  arising  thereon  as 
agreed  to  by  the  counsel] 

And  the  said  parties  requested  that  the  same  should  be  certified  to  the 
judge  for  his  opinion  thereon. 

Dated  at  , the  day  of  , A.  D.  18  . ‘ 


Register  in  Bankruptcy. 
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Form  No.  51. 

9 

PETITION  OF  BANKRUPT  FOR  HIS  DISCHARGE. 


In  the  Matter  of 


Bankrupt 


l-  Ik  Bakkroptot. 


To  the  Hon. , Judge  of  the  District 

Court  of  the  United  States,  for  the  District  of  , 

A.  B.,  of  , in  the  county  of  , and  State  of  , 

in  said  district,  respectfully  represents,  that  on  the  day  of  , 

last  past,  he  was  duly  declared  a bankrupt  under  the  act  of  Congress  in  that 
case  made  and  provided ; that  he  hath  duly  surrendered  all  his  property  and 
rights  of  property,  and  fully  complied  with  and  obeyed  all  the  orders  and 
directions  of  the  court  touching  his  bankruptcy,  and  is  ready  to  submit  him- 
self to  any  other  and  further  examinations,  orders,  and  directions  which  the 
court  may  require. 


[N.  B.— If  this  petition  is  filed  within  less  than  six  months  after  the  filing 
of  tne  original  petition,  it  should  state  that  no  debts  have  been  proved 
against  the  bankrupt,  or  that  no  assets  have  come  to  the  hands  of  the  as- 
signee.] 


W ntRF.roitK  as  prats  that  he  may  be  decreed  by  the  court  to  have  a full 
discharge  from  all  his  debts  provable  under  said  Bankrupt  Act,  and  a certifi- 
cate thereof  granted  according  to  the  said  act  of  Congress, 

Dated  this  day  of  , A.  D.  18  . 

v , Bankrupt. 

Order  of  Court  thereon. 

District  of  , ss  : 

On  this  " day  of  , A.  D.  18  , on  reading  the  foregoing 

petition,  it  is  Ordered  by  the  court,  That  a hearing  be  had  upon  the  same 
on  the  day  of  , A.  D.  18  , before  said  court,  at  , 

in  said  district,  at  o'clock,  ni. ; and  that  notice  thereof  be  published 
in  newspapers  printed  in  said  district  for  times  once  a week ; and 
that  all  creditors  who  have  proved  their  debts,  and  other  persons  in  interest, 
may  appear  at  the  said  time  and  place,  and  show  cause,  if  any  they  have, 
why  the  prayer  of  the  said  petition  should  not  be  granted. 
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And  it  i«  further  ordered  by  the  court,  That  all  such  creditors  whose 
places  of  residence  are  known  shall  be  entitled  to  a service  of  notice  of  the 
said  petition  and  order,  either  personally  or  by  letter  addressed  to  them  at 
their  known  usual  place  of  residence,  attested  by  the  clerk  of  the  court,  or 
served  at  their  usual  place  of  abode  by  the  marshal  or  his  deputy,  or  sent  by 
mail,  whereof  due  notice  shall  be  given.  * 

Witness  the  Honorable  , judge  of  the  said  court,  and  the 

< Seal  of  ) seal  thereof,  at  , in  said  district,  on  the  day 

Ime  Coon.  I of  A.  D.  18  . 


Clerk  of  Dietrict  Court,  for  said  district. 


Form  No.  62. 

NOTICE  BY  LETTER  TO  CREDITOR  THAT  BANKRUPT  HAS 
PETITIONED  FOR  DISCHARGE. 


In  the  District  Court  of  the  United  States, 
For  the  District  of  . 


In  the  Matter  of 


Bankrupt  . 


Ik  Barkrottct. 


At  , in  said  district,  on 

the  day  of  , A.  D.  18  . 

District  of  , ss  : 

Sir:  Take  notice  that  a petition  has  been  filed  in  said  court  by  , 

of  , in  said  district,  duly  declared  a bankrupt  under  the  act 

of  Congress  of  March  2,  1867.  for  a discharge,  and  certificate  thereof,  from 
all  his  debts,  and  other  claims  provable  under  said  act,  and  that  the 
day  of  next,  at  o'clock  m.,  is  assigned  for  the  hear- 

ing of  the  same,  when  and  where  you  may  attend  and  show  cause,  if  any 
you  have,  why  the  prayer  of  the  said  petition  should  not  be  granted. 


To 


Clerk  of  the  District  Court. 


[N.  B. — The  certificate  of  the  clerk  that  these  letters  were  duly  mailed 
to  each  creditor,  and  that  the  proper  postage  stamps  were  placed  thereon, 
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will  be  evidence  of  the  fact  of  notice.  If  any  are  delivered  to  the  creditor* 
or  left  at  their  usual  place  of  residence,  the  persons  so  delivering  or  leaving 
them  should  make  affidavit  as  follows : 

Affidavit  of  service  of  Notice. 

District  of  , s>  : 

I,  Marshal , [or,  Deputy  Marshal , as  the  ease  may  te,]  make  oath,  that  I 
delivered  letters  of  which  a copy  is  hereto  annexed  to  the  following  named 
persons,  at  the  times  and  places  stated  in  connection  with  the  name  of  each, 
and  that  I left  at  the  last  and  usual  place  of  abode  in  said  district ' 'Op irs  of 
the  same  letter,  with  the  following  named  persons,  on  the  day  and  hour 
mentioned  in  connection  with  the  name  of  each.  [ Here  insert  names  and 

other  required  particulars.] 

Served  personally  day  of  ,'A.  D.  18  . 

Marshal,  [or  Deputy.] 

[Or,  left  at  last  usual  place  of  abode  day  of  , A.  D.  18  . 

—————  » 
Marshal,  [or  Deputy.] 

This  day  of  , A.  D.  18  , subscribed  and  to,  be- 

fore me. 

— » 

One  qf  the  Registers  in  Bankruptcy  of  said  Court. 


Norm,  No.  58. 


creditor's  specification  of  THE  GROUNDS  OF  HIS 
OPPOSITION  TO  THE  BANKRUPT’S  DISCHARGE. 


In  the  District  Court  of  the  United  States, 
For  the  . ' District  of 


In  the  Matter  of 


Bankrupt  . 


lit  Bakkruptot. 


, of  , in  the  county  of  , and  State  of  , 

creditor,  haring  proved  debt  against  the  estate  ot 

said  , bankrupt,  and  having  received  notice  of  his  petition  for 
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a discharge  from  his  debts,  do  hereby  oppose  the  granting  of  said  discharge, 
and  for  the  grounds  of  such  opposition  do  file  the  following  specification : 
[Here  insert  one  or  more  0/  the  causes  which  should  prevent  the  granting  of 
the  bankrupt s discharge  according  to  the  provisions  of  section  twenty-nine  of 
said  act.] 

, Creditor , tfcc. 

To , District  Judge, 

[or,  Register  in  Bankruptcy  ] of  said  district. 


Form,  No.  54. 

creditor’s  petition. 

To  the  Honorable  , Judge  of  the  District  Court 

of  the  United  States  for  the  District  of 

The  Petitioh  of  , of  the  , of  , 

in  the  county  of  , and  State  of  , respectfully 

shows: — That  he  is  a creditor  of  , who  for  a period 

of  months  next  preceding  the  date  of  the  filing  of  this  petition,  has 

resided  at  , in  the  county  of  , and  State  of  , 

and  district  aforesaid : — That  your  petitioner's  demand  is  provable  against 
the  said  in  accordance  with  the  provisions  of  the  act  of  Congress 

entitled  “ An  Act  to  establish  a uniform  system  of  bankruptcy  throughout 
the  United  States,"  approved  March  2,  1867 : That  he  believes  that  said 
owes  debts  to  an  amount  exceeding  the  sum  of  three 
hundred  dollars:  That  your  petitioner’s  demand  exceeds  the  amount  of  two 
hundred  and  fifty  dollars ; and  that  the  nature  of  your  petitioner's  demand 
against  the  said  is  as  follows : 

[A  certain  promissory  note  signed  by  said  , payable  to  the 

order  of  your  petitioner,  [or,  naming  the  party  to  whose  order  the  said  note 
is  made  payable.]  of  which  the  following  is  a copy,  to  wit : [or,  set  forth 
evidence  of  indebtedness  in  any  other  form  to  a liquidated  amount,  exceed- 
ing two  hundred  and  fifty  dollars,  to  meet  the  case.] 

And  your  petitioner  furthor  represents,  that  within  the  six  calendar 
months  next  preceding  the  date  of  this  petition,  the  said  did 

commit  an  act  of  bankruptcy  within  the  meaning  of  said  act,  to  wit:  In 
that  the  said  did  heretofore,  to  wit:  on  the  day  of  , 

A.  D.  18  , depart  out  of,  and  from  the  State  of  , of  which  he  is  ' 

an  inhabitant  as  aforesaid,  with  intent  to  defraud  his  creditors,  [or,  being 
absent  during  said  period,  he  has,  with  intent  to  defraud  his  creditors, 
remained  absent  from  said  State :] — 
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r Or, 

That  the  said  , within  the  period  aforesaid,  to  wit:  On 

the  day  of  , A.  D.  18  , within  said  district,  did  conceal 

himself,  [or,  did  disguise  himself,]  to  avoid  the  service  of  legal  process  in  an 
action  for  the  recovery  of  a debt  or  demand,  provable  under  said  act,  to  wit: 
To  avoid  the  service  of  legal  process  in  a suit  brought 

by  , in  the  court,  of  the  State  of  , 

[or.  any  other  court]  in  which  such  process  had  been  issued,  .to  be  served 
upon  the  said  , by  , marshal  for  said  district, 

[or,  sheriff,  constable,  or  other  officer,  or  party,  as>  the  case  may  be,]  at  which 
time  the  said  did  conceal  himself,  and  remain  secreted,  to 

avoid  the  service  of  said  process,  so  that  the  said  officer  or  party  having  the 
same  to  serve  upon  said  debtor  was  unable  to  find  him,  in  order  to  make 
proper  service  of  the  same : — 

[Or, 

That  the  said  , within  the  period  aforesaid,  to  wit: 

At  , in  said  district,  on  the  day  of  , A.  D.  18  , 

being  possessed  of  certain  property,  to  wit : [Here  describe  the  property,] 
and  he,  being  aware  that  legal  process  had  been  issued,  [or,  was  about  to 
be  issued,]  to  be  levied  thereon  at  the  suit  of  some  one  or  more  of  his  cred- 
itors, did  conceal  [or,  remove ; or,  destroy  the  identity]  of  said  property,  to 
avoid  its  being  attached,  taken,  or  sequestered  on  such  process: — 


[Or, 

That  the  said  , within  the  period  aforesaid,  to  wit: — At 

in  said  district,  on  the  day  of  , A.  D.  18  , being  possessed  of 

certain  estate,  property,  rights  or  credits,  to  wit:  [Here  describe  the  prop- 
erty and  where  situated.]  did  make  ail  assignment  [or,  gift,  sale,  convey- 
ance, or  transfer,  as  the  case  may  be]  of  the  same,  [or,  of  any  part  thereof — 
mentioning  the  partj  to  , of  , in  the  county  of  , 

and  State  of  , with  intent  to  delay  [or,  hinder;  or,  defraud]  the 

creditors  of  him  the  said  : — • 

[Or, 

That  the  said  ',  within  the  period  aforesaid,  and  within  sa:d  dis- 
trict, to  wit:  At  , has  been  arrested  and  held  in  custody  under  and 

by  virtue  of  mesne  process,  [or,  execution ; or,  as  the  case  may  be,]  issued 
out  of  the  court  of  the  United  States  for  the  district  of  , 

[or,  of  any  court  of  any  State,  district,  or  Territory,]  within  .which  such 
debtor  resides  or  has  property,  founded  upon  a demand  in  its  nature  prov- 
able against  the  bankrupt’s  estate  under  said  act,  and  for  a sum  exceeding 
one  hundred  dollars  ; and  that  such  process  is  remaining  in  force,  and  not 
discharged  by  payment,  or  in  any  other  manner  provided  by  the  laws  of 
such  State  applicable  thereto,  for  a period  of  seven  days : — 
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to, 

That  the  said  , within  the  period  aforesaid,  and  within  said 

district,  to  wit: — On  the  day  of  , A.  D.  18  , being  bank- 

rupt, [or,  insolvent;  or,  in  contemplation  of  bankruptcy,  or  insolvency,]  did 
make  to  , of  , in  the  county  of  , and 

State  of  , a payment  [or,  gift,  grant,  sale,  conveyance,  or 

transfer]  of  money  [or,  of  any  other  property,  estate,  rights  or  credits,] 
[or,  did  give  to  , of  , in  the  county  of  , and 

State  of  , a warrant  to  confess  judgment,  or,  did  procure,  or 

suffer  his  property  to  be  taken  on  legal  process,]  in  favor  of  , of 

, in  the  county  of  , and  State  of  ; the 

said  judgment  to  be  confessed,  issuing  out  of  the  court  of  ; 

with  the  intent  to  give  a preference  to  , of  , in  the 

county  of  , and  State  of  ; [or,  to  one  or  more  of  his 

creditors;  or,  with  the  intent,  thereby,  to  give  preference  to  , of 

, in  the  county  of  , and  State  of  , being  a 

person,  [or.  persons,]  who  were  liable  for  him  as  indorser,  bail,  sureties,  or 
otherwise,  [describing  the  particular  relation ,]  or,  with  the  intent. by  such 
disposition  of  his  property  to  defeat,  or  delay  the  operation  of  said  act] 

[Or 

That  the  said  , within  the  period  aforesaid,  and  within  said 

' district,  to  wit : On  the  day  of  , A.  D.  18  , being  a banker, 

[or,  merchant;  or,  trader;  or,  as  the  case  maybe.]  has  fraudulently  stopped, 
or  suspended  (and  has  not  resumed)  payment  of  his  commercial  paper 
within  a period  of  fourteen  days. 

[N.  B. — Whichever  of  the  acts  is  relied  upon  as  the  act  of  bankruptcy  of 
debtor,  the  same  must  be  particularly  described.] 

Wherefore  your  Petitioner  prays  that  he,  the  said  , may  be 

declared  a bankrupt,  and  that  a warrant  may  be  issued  to  take  possession  of 
his  estate ; that  the  same  may  be  distributed  according  to  law ; and  that  such 
further  proceedings  may  be  had  thereon  as  the  law  in  such  case  prescribes. 


Petitioner. 


Solicitor  [or,  Attorney.] 


Oath  to  Foregoing  Petition. 

United  States  of  America, 

District  of  , ss : 

I,  , the  petitioner  above  named,  do  hereby  make  solemn  oath 

that  the  statements  contained  in  the  foregoing  petition  subscribed  by  me  are 
true,  so  far  as  the  same  are  stated  of  my  own  knowledge,  and  that  thoso 
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matters  which  are  stated  therein  on  information  and  belief,  are  true  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief 


• Petitioner. 

Subscribed  and  sworn  [or,  affirmed]  to,  before  me,  this  day  of 
A.  D 18  . 


District  Jud ye,  [or,  Register  in  Bankruptcy,  or,  U.  S.  Commissioner.'] 

[N.  B. — In  case  the  parties  proceeded  against  are  a copartnership,  or  a 
corporation,  the  above  forms  may  be  varied  accordingly.] 


Form  No.  55. 

DEPOSITION  AS  TO  PETITIONING  CREDITOR'S  CLAIM. 


[To  be  filed  with  creditor’s  petition.] 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Against  whom  a petition  for  adjudication 
of  bankruptcy  was  filed  on  the 
day  of  , A.  D.  18  . 


In  Bankhuptot. 


At  , in  said  district, 

on  the  day  of  , A.  D.  18  . 

Before  , one  of  the  registers 

of  said  court,  in  bankruptcy. 


District  of  , ss  : 

, of  , in  the  county  of  , and  State  of  , 

being  duly  sworn  [or,  affirmed]  and  examined,  at  the  time  and  place  above 
mentioned,  upon  his  oath  [or,  affirmation],  says  that  the  said 
was,  [or,  were]  on  and  before  the  day  of  , A.  D.  18  , and 
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still  justly  and  truly  indebted  unto  this  deponent,  [.Here  give  a partic- 
ular description  of  the  debt.} 

, Petitioning  Creditor. 

On  the  day  of  , before  me  personally  appeared  , the 

above-mentioned  petitioning  creditor,  and  was  duly  sworn  to  the  truth  of 
the  foregoing  statement 

, Register  in  Bankruptcy. 


Form  No.  50. 

DEPOSITION  OF  WITNESS  TO  ACT  OF  BANKBUPTOY. 

[To  be  filed  with  creditor’s  petition.] 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Against  whom  a petition  for  adjudication 
of  bankruptcy  was  filed  on  the 
day  of  , A.  D.  18  . 


I*  Bankecptct. 


At  , in  said  district,  on 

the  day  of  , A.  D.  18  . 
Before  , one  of  the  registers  of 

said  court  in  bankruptcy : 

District  of  , ts  : 

being  duly  sworn  [or,  affirmed,]  and  examined,  upon  his  oath,  [or,  affirma- 
tion,] says  that,  [Bert  set  forth  particularly  the  the  witness’s  knowledge  of  the 
act  of  bankruptcy  alleged  to  have  been  committed  by  the  party  proceeded 
against.] 

On  the  day  of  , appeared  personally  , the 

above-named  witness,  and  was  duly  sworn  to  die  truth  of  the  foreeoine 
statement 

, Register  in  Bankruptcy. 
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Form  No.  67. 

OHDER  TO  SHOW  CAUSE,  UPON  CREDITOR’S  PETITION. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Against  whom  a petition  for  adjudication  of 
bankruptcy  was  filed  on  the 
day  of  , A.  D.  18  . 


Ik  Bankruptcy. 


District  of  ,ss: 

Upon  filing  proofs  sustaining  the  allegations  of  the  petition  aforesaid,  it  is 
Ordered,  That  the  said  do  appear  in  this  court,  as  a court  of  bank- 
ruptcy, to  be  liolden  at  , in  the  colinty  of  , and  State 

of  , and  district  aforesaid,  on  the  day  of  , at  o’clock, 

m.,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said  petition 
should  not  be  granted  ; and — 

It  is  further  Ordered,  That  a copy  of  said  petition,  together  with  a copy 
of  this  order,  be  served  on  said  , by  delivering  the  same  to  him 

personally,  or  by  leaving  the  same  at  his  last  usual  place  of  abode,  in  said 
district,  at  least  five  days  previous  to  the  day  herein  required  for  his 
appearance. 

Witness  the  Honorable  , judge  of  the  said  court,  and 

the  seal  thereof,  at  , in  said  district,  on  the 

.A-D'18  • 

i 

Clerk  of  District  Court,  for  said  district 
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Form  No.  58. 

adjudication  of  bankruptcy — creditor's  petition. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  BasKRtmoT. 


At  , in  said  district,  on  the 

day  of  , A.  D.  18  . 

District  of  , as  ; 

This  cause  came  on  to  be  heard  at  . , in  said  court,  and  , 

[Here  stale  the  proceedings , whether  there  was  no  opposition,  or,  if  opposition, 
what  proceedings  were  had,  and  when  and  where,  and  what  counsel  appeared 
for  the  several  parties.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  (and 
the  arguments  of  cotinsel  thereon,  if  any,)  it  was  found  that  the  facts  set 
forth  in  said  petition  were  true,  and  it  is  therefore  adjudged  that 
became  bankrupt  within  the  true  intent  and  meaning  of  the  act  entitled 
“ An  Act  to  establish  a uniform  system  of  bankruptcy  throughout  the 
United  States,”  approved  March  2,  1867,  before  the  filing  of  the  said  peti- 
tion, and  he  is  therefore  declared  and  adjudged  a bankrupt  accordingly. 
And  it  is  further  ordered  that  the  said  bankrupt  shall,  within  five  days  after 
the  date  of  this  order,  make  and  deliver,  or  transmit  by  mail,  post-paid,  to 
the  marshal,  as  messenger,  a schedule  of  his  creditors,  and  inventory  of  his 
estate,  in  the  form,  and  verified  in  the  manner  required  of  the  petitioning 
debtor  by  the  said  act. 

Witness  the  Honorable  , judge  of  the  said  court,  and 

the  seal  thereof,  at  , in  said  district,  on  the 

{ttSSLIJ  d*y°f  .a- *is  .. 

. j 

Clerk  of  District  Court,  for  said  district. 
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Form  No.  59. 

Rales  S.  D.  N.  T.,  1,  5. 


WARRANT  OF  SEIZURE  UPON  ADJUDICATION  OF 
BANKRUPTCY  ON  CREDITOR’S  PETITION. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


In  Baiuhcptct. 


District  of  , si: 

To  the  Marshal  of  said  District,  [or,  to  either  of  his  Deputies ,]  Greeting  : 

Whereas  a petition  for  adjudication  of  bankruptcy  was,  on  the 
day  of  , A.  D-.  18  , filed  against  , of  the  county  of  , 

and  State  of  , in  said  district,  under  which  he  has  been  duly  de- 

clared and  adjudicated  bankrupt;  you  are  therefore,  by  virtue  of  the  said 
petition  and  the  adjudication  thereon,  according  to  the  provisions  of  the  act 
entitled  “An  Act  to  establish  a uniform  system  of  bankruptcy  throughout 
the  United  States,'-  approved  March  2,  1867,  required,  authorized,  and  em- 
powered, as  messenger,  to  take  possession  of  all  the  estate,  real  and  per- 
sonal, of  said  , the  said  bankrupt,  except  such  as  may  be  by  law 

exempt  from  the  operation  of  said  act,  and  of  all  his  deeds,  books  of  ac- 
count, and  papers,  and  to  keep  the  same  safely  until  the  appointment  of  an 
assignee. 

And  you  are  also  directed  to  publish  notice  twice  in  the  newspapers 
called  and  , printed  at  , in  the  county  of  , 

the  first  publication  to  be  made  forthwith  as  follows: 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 

Bankrupt  . 


Ih  Banxruptct. 


A warrant  in  bankruptcy  has  been  issued  by  said  court  against  the  estate 
.of  ,of  the  county  of  , of  theState  of  , in  said 
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district , adjudged  a bankrupt  upon  the  petition  of  his  creditors , and  the  pay- 
ment of  any  debts  and  the  delivery  of  any  property  belonging  to  said  bank- 
rupt, to  him  or  to  his  use , and  the  transfer  of  any  property  by  Aim,  are  for- 
bidden by  law.  A meeting  of  the  creditors  of  said  bankrupt  to  prove  their 
debts  and  choose  one  or  more  assignees  of  his  estate  will  be  held  at  a court  of 
bankruptcy  to  be  holden  at  , in  said  district , on  the  day  of  , 

A.  D.  18  , at  o'clock  M.,  at  the  office  of  , [giving  the  street  and 

number ,]  one  of  the  registers  in  bankruptcy  of  said  court. 

, 

Marshal,  [or,  Deputy  Marshal,]  Messenger, 


And  you  will  also  serve  written  or  printed  notice  by  mail  or  personally 
on  all  creditors  whose  names  may  be  given  to  you  by  said  bankrupt  within 
Gve  days  from  the  date  of  such  adjudication,  within  days  after  the 

date  hereof,  and  also  to  aaid  , the  bankrupt,  which  notice  shall 

be  as  follows . 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


In  Bankhuptct. 


Bankrupt  . J 
District  of  , ss : 

To  , one  of  the  creditors  of  said  , bankrupt. 

This  is  to  give  you  notice : 

1st  That  a warrant  in  bankruptcy  lias  been  issued  against  the  estate  of 
j bankrupt  aforesaid. 

2d.  That  the  payment  of  any  debts,  and  the  delivery  of  any  property  be- 
longing to  said  bankrupt,  to  him  or  to  his  use,  and  the  transfer  of  any  prop- 
erty by  him,  are  forbidden  by  law. 

3d.  That  a meeting  of  the  creditors  of  the  debtor  to  prove  their  debts 
and  choose  one  or  more  assignees  of  the  estate  will  be  held  at  a court  of 
bankruptcy  to  be  holden  at  , in  said  district,  on  the  day  of 

, at  o’clock  m.,  at  the  office  of  , [giving  the 

street  and  number ,]  one  of  the  registers  in  bankruptcy  of  said  court. 


And  the  following  are  the  names  of  the  creditors  of  said  bankrupt  and 
the  amount  of  their  debts  as  given  to  me  by  him. 

jA.  g. — A.  B.,  (of  Boston,)  dollars.] 

, Messenger. 

And  have  you  there  this  warrant,  with  your  doings  thereon. 

Ik  testimony  whereof,  I have  hereunto  set  my  hand  and  caused  the  seal 
of  this  court  to  be  affixed  at  , this  day  of  , in 

the  year  of  our  Lord  18  . 

[a.  s.]  District  Judge. 

Clerk  of  the  Court  • 

S9 
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Return  by  Marshal  thereon. 

District  of  , as: 

By  virtue  of  the  within  warrant,  I have  taken  possession  of  the  estate  of 
the  within  named  , bankrupt,  except  such  as  i*  by  law  ex- 

cepted from  the  operation  of  said  warrant  by  the  act  of  Congress,  and  of  all 
his  deeds,  books  of  account,  and  papers  which  have  come  to  my  knowledge, 
and  I have  published  notice  by  advertisement  on  two  different  days  in  the 
newspapers  within  mentioned,  the  first  publication  of  which  was  on  the 
day  of  , A.  D.  18  . I also  within  days  after  the  date  of 

the  within  warrant  sent  written  or  printed  notice,  as  within  directed,  to  the 
within  named  , bankrupt,  and  to  the  creditors  named  on  the 

schedule  delivered  to  me  by  him,  and  herewith  returned.  The  notices  sent 
by  mail  were  deposited  in  the  post-office  at  , on  the  day  of 

, A,  D.  18  , with  the  proper  postage  stamp  affixed  thereto,  and 

those  delivered' personally  by  me  to  said  creditors  were  delivered  at  the 
times  and  the  places  set  opposite  to  the  name  of  each,  and  all  of  said  noti- 
ces were  according  to  the  directions  set  out  in  this  warrant. 


Marshal , [or,  Deputy  Marshal ,]  Messenger. 
• Fees  and  Expenses. 


1.  Service  of  warrant 

2.  Necessary  travel  at  the  rate  of  5 cents  a mile  each  way 

3.  Notice  to  creditors,  10  cents  each 

4.  Actual  expenses  in  publishing  notices  as  follows 


$2 


00 


5.  Actual  expenses  in  custody  of  property  and  other  services  as 
follows 


[Here  render  the  particulars.] 


Marshal , [or,  Deputy  Marshal,]  Messenger. 


Affidavit  as  to  Expenses. 

District  of  A.  D.  18  . 

Personally  appeared  the  said  , messenger,  and  made  oath 

that  the  above  expenses  returned  by  him  under  numbers  four  and  five  have 
been  actually  incurred  and  paid  by  him,  and  are  just  and  reasonable. 


One  of  the  Registers  in  Bankruptcy  in  said  district. 
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Form  No.  60. 

ADJUDICATION  WHERE  DEBTOR  IS  FOUND  NOT  BANK- 
RUPT. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


I»  Bakkruptot. 


At  , in  said  district, 

on  day  of  , A.  D 18  . 

Before  Honorable  , judge  of  the  district  of 

District  of  • , ss  : 

This  cause  came  on  to  be  heard  at  , in  said  court,  and  [Here 

state  the  proceedings , whether  there  was  no  opposition,  or,  if  opposed,  state 
what  proceedings  were  had,  and  when  and  where,  and  what  counsel  appeared 
for  the  several  parties.J 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause,  (and 
the  arguments  of  counsel  thereon,  if  any,)  it  was  fockd  that  the  facts  set  forth 
in  said  petition  were  not  proved;  and  it  is  therefore  Ordered,  That  said  pe- 
tition be  dismissed,  and  that  all  proceedings  under  the  same  be  vacated  and 
annulled. 

Witness  the  Honorable  , judge  of  the  said  court,  and 

{ tiw'coult.  i the  seal  thereof,  at.  , in  said  district,  on  the 

1 day  of  , A.  D.  18  . 


Clerk  of  District  Court,  for  said  district. 

[N.  B.  1. — If  default  be  made  by  the  debtor  to  appear  pursuant  to 
the  order  upon  a creditor’s  petition,  the  subsequent  order  may  be  made  by  a 
register  in  bankruptcy. 

[N.  B.  2. — If  no  schedule  of  creditors  shall  be  delivered  to  the  messenger 
by  the  bankrupt,  the  messenger  shall  prepare  such  schedule  from  the  best  in- 
formation he  can  obtain,  and  send  notices  accordingly.] 
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Form  No.  61. 


DENIAL  OF  BANKRUPTCY,  AND  DEMAND  FOR  JURY  BY 

DEBTOR. 


In  the  District  Court  of  the  United  States, 
For  the  District  of 


In  the  Matter  of  the  Petition,  of 

, Creditor, 

v«. 

, Debtor. 


1st  Bankruptcy. 


At  , in  said  district, 

on  the  day  of  A.  D.  18  . 

District  of  , n ; 

And  now  on  this  retom  day  [or,  adjourned  return  day]  for  the  hearing 
of  said  petition,  the  said  appears  and  denies  that  he  has  committed 

the  act  of  bankrupcy  set  forth  in  said  petition,  and  avers  that  he  should  not 
be  declared  bankrupt  for  any  cause  in  said  petition  alleged,  and  this  he 
prays  may  be  inquired  of  by  the  court,  [or,  he  demands  that  the  same  may 
be  inquired  of  by  a jury.] 

Witness  the  Honorable  Judge  of  the  said  court,  and 

t Peat  or  i the  seal  thereof,  at  , in  said  district,  on  the 

| U>«  court.  I ’ 

day  of  , A.  D.  18  . 

I 

Clerk  of  District  Court,  for  mid  district. 
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Form  No.  62. 

ORDER  OF  COURT  UPON  DENIAL  OF  BANKRUPTCY  AND 
DEMAND  FOR  JURY  TRIAL. 

(. Involuntary  Bankruptcy.) 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of  the  Petition  of 

t , Creditor, 


w. 


, Debtor.  « 


I*  Ba*k«ottot. 


At  , in  the  said  district, 

on  the  day  of  , 18  . 

District  of  , as  f 

Upon  the  demand  in  writing  filed  by  tbe  respondent  to  said  petition, 
that  the  fact  of  the  commission  of  an  act  of  bankruptcy  may  be  inquired  of 
by  a jury,  it  is  Ordered , That  said  issue  be  submitted  to  a jury  at  the  present 
term  of  this  court,  (if  a jury  be  in  attendance,)  or,  if  in  vacation,  at  the  next 
term  of  this  court 

Witness  the  Honorable  , judge  of  the  said  court,  and 

I 8“1<rf  \ the  seal  thereof,  at  , in  said  district,  on  the 

‘ J day  of  , A.D.  13  . 

» 

Clerk  of  Dietrict  Court  for  said  district 
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Form  No.  Q3. 

APPOINTMENT  OF  TRUSTEES  UNDEB  SECTION  43. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  . 


In  the  Matter  of 


Bankrupt  . 


I*  BAJOtBCPTCT. 


At  this  meeting  of  the  creditors  of  said  bankrupt,  called  specially  by 
order  of  said  court,  for  the  purpose  of  determining  in  what  manner  the  estate 
of  said  bankrupt  shall  be  settled,  it  was  resolved  by  three-fourths  in  value  of 
the  creditors  whose  claims  have  been  proved,  as  follows: 

1st.  That  it  is  for  the  interest  of  the  general  body  of  the  creditors  of  said 
that  the  estate  of  said  , bankrupt,  should  be  wound  up  and  settled, 

and  distribution  made  among  the  creditors  by  trustees  under  the  inspection 
and  direction  of  a committee  of  creditors. 

2d.  That  this  resolution  be  certified  and  reported  to  the  court. 

3d.  That  be  nominated  as  trustee  to  take,  hold  and  distribute 

said  estate.  » 

4th.  That  , of  , of  , be  the  committee  of 

the  creditors  under  whose  direction  the  said  trustees  shall  act 


Affidavit  of  Bankrupt. 

A.  B.,  the  said  bamcmpt,  being  duly  sworn,  [or,  affirmed]  says  that  the 
names  of  the  persons  affixed  to  the  foiegoing  resolution  represent  three- 
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fourths  in  value  of  all  his  creditors  whose  claims  have  been  proven  against 
his  estate. 


Subscribed  and  to,  before  me,  this  day  of  , A.  D.  18  . 


Register,  [or,  U.  S.  Commissioner.] 


Certificate  of  Register  thereon. 

% 

In  the  District  Court  of  the  United  States, 

For  the  District  of 

(In  Bankruptcy.) 

At  , the  day  of  , A.  D.  18  , I hereby  certify  that 

at  a meeting  of  the  creditors  of  said  , held  this  day  in  pursuance  of 

a notice  regularly  given  according  to  the  provisions  of  the  act  of  Congress 
entitled,  Ac.,  approved  March  2,  1867,  [or,  according  to  the  order  of  the  court, 
as  the  case  may  be,]  the  above  resolutions  were  adopted  and  signed  by 
three  fourths  in  value  of  the  creditors  of  said  bankrupt,  who  were  present 
or  represented  at  said  meeting. 


Register  in  Bankruptcy. 


Order  of  the  Court  on  above  Proceedings. 


In  the  District  Court  of  the  United  States, 
For  ths  District  of 


In  the  Matter  of 


Bankrupt  . 


Is  Bakkbpftct. 


The  foregoing  certificate  having  been  filed  and  read,  it  is  Ordered,  That 
the  said  shall  convey,  transfer,  and  deliver  all-  his  property  or 

estate  to  , as  trustee  by  deed,  in  the  following  form : 

District  of  , ss: 

In  the  district  court  of  the  United  States  for  said  district 
This  indenture  made  this  day  of  , A.  D.  18  , between 

, (the  debtor,)  of  , in  the  county  of  , 

and  State  of  , and  , on  behalf  and  with  the 

consent  of  , creditors  of  the  said  , witkess- 

stb,  that  the  said  , (the  debtor,)  hereby  conveys,  transfers, 

and  delivers  all  his  estate  and  effects  to  , absolutely,  to  have 

and  to  hold  the  same  in  the  same  manner  and  with  the  same  rights  in  all 
respects  as  the  said  would  have  had  or  held  the  same  if  no  pro- 
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eeedbrgs  hY  bankruptcy  bad  been  taken  against  him,  to  be  applied  and  ad- 
ministered for  the  benefit  of  the  creditors  of  said  , in  like  man- 
ner as  if  said  had  been  at  the  date  hereof  duly  adjudged  bank- 

rupt, and  the  said  (trustee »)  had  been- appointed  assignee  m bankruptcy  un- 
der said  act. 

In  testimony  whereof,  the  said  , (debtor,)  and  the  said  , 

(trustees,)  in  acceptance  of  said  trust,  have  hereunto  set  their  hands  and  sealst 
this  day  of  , A.  D.  18  . 

Executed  in  presence  of — # , 

[u  *.] 

, [u  8.] 

[1-  »-] 

This  day  appeared  before  toe,  a register  in  bankruptcy,  the  above-named 
, (bankrupt.)  and  acknowledged  the  foregoing  instrument  by 
him  signed  to  be  his  free  act  and  deed. 

i 

Register  in  Bankruptcy. 


We  hereby  give  our  assent  to  the  execution  of  the  above  deed : 


Nines  of  Crtdftofi 

Residence. 

Amount. 

Dolls. 

Cts. 

Oath  of  Bankrupt. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Hatter  of 


Bankrupt  . 


Is  Basrhuptct. 


, the  Said  bankrupt,  being  duly  siVorn,  doth 
depose  and  say  that  he  has  conveyed,  transferred  and  delivered  all  his 
property  to  the  trustees  in  the  above  indenture  named,  and  that  the 
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persons  signing  their  consent  to  the  above  conveyance  represent  three- 
fourths  in  value  of  all  his  creditors  whose  claims  have  been  proved  against 
bis  estate. 


Bankrupt. 

Subscribed  and  sworn  [or,  affirmed]  this  day  of  , A.  D.  18 

Before  me,  , 

Register  in  Bankruptcy. 

Witness  the  Honorable  , judge  of  the  said  court,  and  the 

l s«l  or  i seal  thereof,  at  , in  said  district,  on  the  day 

| the  court,  f of  , A.  D.  18  . 

t 

Clerk  of  District  Court , for  said  district. 

Ad  vertise  . /lent  of  Trustee. 

tn  the  District  Court  of  the  United  States, 

For  the  District  of 

(In  bankruptcy.) 

This  is  to  give  notice,  that  by  an  indenture  bearing  date  the  day 

of  , A.  D.  18  , , of  , has 

conveyed  and  assigned  all  his  estate  and  effects  whatsoever  to  , 

as  trustee,  upon  trust  for  the  benefit  of  all  the  creditors  of  , 

and  that  said  conveyance  was  duly  executed  according  to  the  provisions  of 
the  43d  section  of  the  bankrupt  act  of  March  2,  18G7. 

Dated  this  day  of  * , A.  D.  18  . 

. . i 

> 

> 

. Trustees. 


Order  of  Court. 

The  foregoing  proceedings  under  the  43d  section  of  the  bankrupt  act  of 
March  2,  1867,  having  been  placed  on  file  and  read,  it  is 

Ordered , That  all  proceedings  upon  said  petition  in  bankruptcy  be  stayed 
until  the  further  order  of  the  court. 

Witness  the  Honorable  , judge  of  the  said  court,  and  the 

f Semi  of  i seal  thereof,  at  , in  said  district,  on  the  day 

l th*  ««*.  I of  , A.  D.  18  . 

t 

Clerk  of  District  Court,  for  said  district. 
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Form,  No.  64. 

ORDER  CONCERNING  SALE  OF  PROPERTY  BY  ASSIGNED 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of 


Bankrupt 


Is  Banxrcptct. 


At  , in  said  district,  on  the  day  of  , A.  D.  18  - 
District  of  >*»•". 

Upon  the  representation  of  , a creditor  of  said  , and 

upon  the  proofs  filed  therewith,  it  is  Ordered , That  the  real  estate  of  said 
bankrupt,  when  offered  for  sale  by  his  assignee,  shnll  be  sold  in  lots  or  par- 
cels as  follows,  [ Here  follows  the  direction  by  reference  to  pint  or  any  other 
tpecific  description  or  order  in  which  the  property  shall  be  sold.] 

Witness  the  Honorable  , judge  of  the  said  court,  and 

/ Seal  of  » the  seal  thereof,  at  , in  said  district,  on  the  day 

I the  court,  > of  , A.  D.  18  . 

’ I 

Clerk  of  District  Court , for  said  district. 


Form  No.  65. 

ORDER  CONCERNING  SALE  OF  PROPERTY  OF  CORPORATION. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


In  the  Matter  of  the  bankruptcy  of 


A Corporation  formed  under  the  laws  of 
the  Slate  of 


l In  Bankrcptot. 


At  , in  said  district,  on  the  day  of  , A.  D.  18  . 
District  of  , ss : 

Upon  the  representation  of  . a creditor,  [or,  the  party  in 
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interest,)  and  upon  the  proofs  filed' therewith,  it  is  Ordered,  Thst  the  fran- 
chise of  said  corporation  be  sold  in  fractional  parte  according  to  the  number* 
of  shares  therein,  as  follows,  \lf  there  le  one  thousand  shares  of  the  cor-  ** 
poration,  the  order  may  require  that  the  franchise  be  sold  in  fractions  of 
, or  in  any  other  proportion.] 

Witness  the  Honorable  , judge  of  said  court,  and 

/ s«i  of  » the  seal  thereof,  at  , in  said  district,  on  the  day 

l the  court.)  0f  , A.  D.  18  . 

Clerk  of  District  Court,  for  said  district 


Form  No.  60. 

ORDER  OF  DIMINUTION  OF  CLAIM. 

In  the  District  Court  of  the  United  States, 

For  the  District  of 


Iu  the  Matter  of 


Bankrupt  . 


lit  Baskruptct. 


District  of 


At 

the 

,«• 


, in  said  district,  on 
day  of  , A D.  18  . 


Upon  the  evidence  submitted  to  this  court  upon  the  claim  of  , 

against  said  estate,  (and,  if  the  fact  be  so,  upon  hearing  counsel  thereon,)  it 
is  Ordered,  That  the  amount  of  said  claim  be  reduced  from  the  sum  of 
, as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said 
creditor,  in  said  case,  to  the  sum  of  , and  that  the  latter-named 

sum  be  entered  upon  the  books  of  the  assignee  as  the  true  sum  upon  which 
a dividend  shall  be  computed,  [if  with  interest,  insert,  “ with  interest  there- 
on from  the  day  of  , A.  D.  18  ."] 

Witness  the  Honorable  , judge  of  the  said  United  States 

District  Court. 

, 

Clerk  of  District  Court,  for  said  district. 
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Form.  No.  67. 

EXPUNGING  OB  ALLOWANCE  OP  CLAIM. 

In  the  Diitrict  Coart  of  the  United  State*, 

For  the  District  of 


In  the  Matter  of 


Bankrupt  . 


It*  Baxkrcptot. 


At  , in  said  district, 

on  the  day  of  A.  D.  18  . 


District  of  , ss: 

Upon  the  evidence  submitted  to  the  court  upon  the  claim  of 
against  said  estate,  (and,  if  the  fact  be  so,  upon  hearing  couneel  thereon,)  it 
is  Ordered,  That  said  claim  be  disallowed  and  expunged  from  the  list  oi 
claims  upon  the  assignee's  record  in  said  case. 

Witness  the  Honorable  , judge  of  said  United  States  District 

Court 


Clerk  of  District  Court,  for  eaid  district. 


[N.  B. — If  the  claim  is  found  to  be  good,  say,  “ It  is  Ordered,  That  said 
claim  he  established  to  the  full  amount  thereof.' '] 
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Form  No.  68. 

tN  CASE  OF  DISALLOWANCE  THE  CREDITOB  MAY  FILE 
THE  FOLLOWING  NOTICE  OF  APPEAL. 

In  the  District  Court  of  the  United  States, 

For  the  District  of  . . 


In  the  Matter  of 


Bankrupt  . 


Is  Bamkbbptot. 


At  . , on  the  day  of  , A.  D.  18 


Assignee  of  said  estate  : 

You  are  hereby  notified  that  I claim  an  appeal  from  the  decision  of  the 
judge  of  said  court  made  on  the  day  of  , A.  D.  18  , refusing  to 
allow  my  claim  when  presented  against  the  estate  of  , bankrupt,  to 

the  circuit  court  of  the  United  States  next  to  be  holden  at  , in  said 

district,  on  the  day  of  , A.  D.  18  . 


JTf  the  appeal  is  from  a disallowance  of  part  of  the  claim,  instead  of  “ re- 
fusing to  allow  my  claim,"  say,  “ reducing  my  claim. ") 

, Creditor. 
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UNITED  STATES  EQUITY  PRACTICE. 


PRELIMINARY  REGULATIONS. 

1. 

The  circuit  courts,  as  courts  of  equity,  shall  be  deemed 
always  open  for  the  purpose  of  filing  bills,  answers  and  other 
pleadings,  for  issuing  and  returning  mesne  and  final  process  and 
commissions,  and  for  making  and  directing  all  interlocutory  mo- 
tions, orders,  rules  and  other  proceedings  preparatory  to  the 
hearing  of  all  causes  upon  their  merits. 

2. 

The  clerk’s  office  shall  .be  open  and  the  clerk  shall  be  in 
attendance  therein  on  the  first  Monday  of  every  month,  for  the 
purpose  of  receiving,  entering,  entertaining  and  disposing  of  all 
motions,  rules,  orders  and  other  proceedings,  which  are  grant'able 
of  course  and  applied  for  or  had  by  the  parties  or  their  solici- 
tors in  all  causes  pending  in  equity  in  pursuance  of  the  rules 
hereby  prescribed. 


Any  judge  of  the  circuit  court,  as  well  in  vacation  as  in  term, 
may  at  chambers,  or,  on  rule  days  at  the  clerk’s  office,  make  and 
direct  all  such  interlocutory  orders,  rules  and  other  proceedings, 
preparatory  to  the  hearing  of  all  causes  upon  their  merits  in  the 
same  manner  and  with  the  same  effect  as  the  circuit  court  could 
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make  and  direct  the  same  in  term,  reasonable  notice  of  the  ap- 
plication therefor  being  first  given  to  the  adverse  party,'  or  Ins 
solicitor,  to  appear  and  show  cause  to  the  contrary  at  the  next 
rule  day  thereafter,  unless  some  other  time  is  assigned  by  the 
judge  for  the  hearing. 


4. 

All  motions,  rules,  orders,  and  other  proceedings  made  and 
directed  at  chambers,  or  on  rule  days  at  the  clerk’s  office, 
whether  special  or  of  course,  shall  be  entered  by  the  clerk  in  an 
order  book  to  be  kept  at  the  clerk’s  office,  on  the  day  when  they 
are  made  and  directed ; which  book  shall  be  open  at  all  office 
hours  to  the  free  inspection  of  the  parties  in  any  suit  in  equity, 
and  their  solicitors.  And,  except  in  oases  where  personal  or 
other  notice  is  specially  required  or  directed  such  entry  in  the 
order  book  shall  be  deemed  sufficient  notice  to  the  parties  and 
their  solicitors,  without  further  service  thereof,  of  all  orders, 
rules,  acts,  notices  and  other  proceedings  entered  in  such  order 
book  touching  any  and  all  the  matters  in  the  suits  to  and  in 
which  they  are  parties  and  solicitors.  And  notice  to  the  solici- 
tors shall  be  deemed  notice  to  the  parties  for  whom  they  appear, 
and  whom  they  represent,  in  all  cases  where  personal  notice  on 
the  parties  is  not  otherwise  specially  required.  Where  the  solici- 
tors for  all  the  parties  in  a suit  reside  in  or  near  the  same  town 
or  city,  the  judges  of  the  circuit  court  may,  by  rule,  abridge  the 
time  for  notiee  erf  rules,  orders  or  other  proceedings  not  requir- 
ing personal  service  on  the  parties,  in  their  discretion. 

6. 

All  motions  and  applications  in  the  clerk’s  office  for  the  issu- 
ing' of  mesne  process  and  final  process  to  enforce  and  execute 
decrees,  for  filing  bills,  answers,  pleas,  demurrers,  and  other 
pleadings ; for  making  amendments  to  bills  and  answers ; for 
taking  bills  pro  oonfesso  ; for  filing  exceptions,  and  for  other  pro- 
ceedings in  the  clerk’s  office  which  do  not,  by  the  rules  herein- 
after prescribed,  require  any  allowance  or  order  of  the  court 
or  of  any  judge  thereof,  shall  be  deemed  motions  and  applications 
grantable  of  course  by  the  clerk  of  the  court.  ’But  the  same 
may  be  suspended,  or  altered,  or  rescinded  by  any  judge  of  the 
court,  upon  special  cause  shown. 

6. 

All  motions  for  rules  or  orders  and  other  proceedings,  whidh 
are  not  grantable  of  course,  or  without  notice,  shall,  unless  a 
different  time  be  assigned  by  a judge  of  the  court,  be  made  on  a 
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rule  day,  and  entered  in  the  order  book,  and  shall  be  heard  at 
the  rule  day  next  after  that  on  which  the  motion  is  made.  And 
if  the  adverse  party,  or  his  solicitor,  shall  not  then  appear,  or 
shall  not  show  good  cause  against  the  same,  the  motion  may  be 
heard  by  any  judge  of  the  court  ex  jxirte,  and  granted,  as  it  not 
objected  to,  or  refused,  in  his  discretion. 


PROCESS. 

7. 

The  process  of  subpoena  shall  constitute  the  proper  mesne 
process  in  all  suits  in  equity,  in  the  first  instance,  to  require  the 
defendant  to  appear  anu  answer  the  exigency  of  the  bill ; and 
unless  otherwise  provided  in  these  rules,  or  specially  ordered  by 
the  circuit  court,  a writ  of  attachment,  and,  if  the  defendant 
cannot  be  found,  a writ  of  sequestration,  or  a writ  of  assistance 
to  enforce  a delivery'  of  possession,  as  the  case  may  require, 
shall  be  the  proper  process  to  issue  for  the  puipose  of  compel- 
ling obedience  to  any  interlocutory  or  final  order  or  decree  of 
the  court. 


8. 

Final  process  to  execute  any  decree,  may,  if  the  decree  be  solely 
for  the  payment  of  money,  be  by  writ  of  execution,  in  the  form 
used  in  the  circuit  court  in  suits  at  common  law  in  actions  of 
assumpsit.  If  the  decree  be  for  the  performance  of  any  spe- 
cific act,  as,  for  example,  for  the  execution  of  a conveyance  of 
land,  or  the  delivering  up  of  deeds  or  other  documents,  the  decree 
shall,  in  all  cases,  prescribe  the  time  within  which  the  act  shall 
be  done,  of  which  the  defendant  shall  be  bound  without  further 
service  to  take  notice ; and  upon  affidavit  of  the  plaintiff  filed  in 
the  clerk’s  office,  that  the  same  has  not  been  complied  with  within 
the  prescribed  time,  the  clerk  shall  issue  a writ  of  attachment 
against  the  delinquent  party  from  which,  if  attached  thereon,  he 
shall  not  be  discharged,  unless  upon  a full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a special  order  of 
the  court  or  of  a judge  thereof,  upon  motion  and  affidavit,  enlarg- 
ing the  time  for  the  performance  thereof.  If  the  delinquent  party 
cannot  be  found,  a writ  of  sequestration  shall  issue  against  his 
estate  upon  the  return  of  non  est  inventus,  to  compel  obedience  to 
the  decree. 

9. 

When  any  decree  or  order  is  for  the  delivery  of  possession 
upon  proof  made  by  affidavit  of  a demand,  and  refusal  to  obey 
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the  decree  or  order,  the  party  prosecuting  the  same  shall  be  en- 
titled to' a writ  of  assistance  from  the  clerk  of  the  court. 


10. 

Every  person  not  being  a party  in  any  cause,  who  has  ob- 
tained an  order,  or  in  whose  favor  an  order  shall  have  been 
made,  shall  be  enabled  to  enforce  obedience  to  such  order  by 
the  same  process  as  if  he  were  a party  to  the  cause ; and  every 
person,  not  being  a party  in  any  cause  against  whom  obedience 
to  any  order  of  the  court  may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  such  order  as  if  he  were 
a party  in  the  cause. 


SERVICE  OF  PROCESS. 

11. 

No  process  of  subpoena  shall  issue  from  the  clerk’s  office  in 
any  suit  in  equity  until  the  bill  is  filed  in  the  office. 

12. 

Whenever  a bill  is  filed,  the  clerk  shall  issue  the  process  of 
subpoena  thereon  as  of  course,  upon  the  application  of  the  plain- 
tiff, which  shall  be  returnable  into  the  clerk's  office  the  next  ride 
day,  or  the  next  ride  day  but  one,  at  the  election  of  the  plaintiff, 
occurring  after  twenty  days  from  the  time  of  the  issuing  thereof. 
At  the  bottom  of  the  subpcena  shall  be  placed  a memorandum, 
that  the  defendant  is  to  enter  his  appearance  in  the  suit  in  the 
clerk’s  office  on  or  before  the  day  at  which  the  writ  is  returnable  ; 
otherwise,  the  bill  may  lie  taken  pro  confesso.  Where  there  are 
more  than  one  defendant,  a writ  of  subjxena  may,  at  the  election 
of  the  plaintiff,  be  sued  out  separately  for  each  defendant,  ex- 
cept in  the  case  of  husband  and  wife  defendants,  or  a joint  sub- 
poena against  all  the  defendants. 


13. 

The  service  of  all  subpoena  shall  be  by  delivery  of  a copy 
thereof  by  the  officer  serving  the  same  to  the  defendant  person- 
ally, or  in  case  of  husband  and  wife,  to  the  husband  personally 
or  by  leaving  a copy  thereof  at  the  dwelling  house  or  usual 
place  of  abode  of  each  defendant,  with  some  free  wliite  person 
who  is  a member  or  resident  in  the  family. 
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14. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to 
any  defendant,  the  plaintiff  shall  be  entitled  to  another  subpoena, 
totiea  quotks,  against  such  defendant,  if  he  shall  require  it,  until 
due  service  is  made. 


15. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the 
marshal  of  the  district,  or  his  deputy,  or  by  some  other  person 
speeiallv  appointed  by  the  court  for  that  purpose,  and  not  other- 
wise. In  the  latter  case,  the  person  serving  the  process  shall 
make  affidavit  thereof. 

16. 

Upon  the  return  of  the  subpoena  as  served  and  executed  upon 
any  defendant,  the  clerk  shall  enter  the  suit  upon  his  docket  as 
pending  in  the  court,  and  shall  state  the  time  of  the  entry. 


APPEARANCE. 


17. 

The  appearance  day  of  the  defendant  shall  be  the  rule  day 
to  which  the  subpoena  is  made  returnable,  provided  he  has  been 
served  with  the  process  twenty  days  before  that  day  ; otherwise, 
his  appearance  day  shall  be  the  next  rule  day  succeeding  the 
rule  day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his 
solicitor,  shall  be  entered  in  the  order  book  on  the  day  thereof 
by  the  clerk. 


BILLS  TAKEN  PRO  CONFESSO. 

18.  ' 

It  shall  be  the  duty  of  the  defendant  unless  the  time  shall  be 
otherwise  enlarged,  for  cause  shown,  by  a judge  of  the  court, 
upon  motion  for  that  purpose,  to  file  his  plea,  demurrer  or 
answer  to  the  bill,  in  the  clerk’s  office,  on  the  rule  day  next  suc- 
ceeding that  of  entering  his  appearance.  In  default  thereof, 
the  plaintiff  may,  at  his  election,  enter  an  order  (as  of  course)  in 
the  order  book,  that  the  bill  be  taken  pro  confesso  ; and  there- 
upon the  cause  shall  be  proceeded  in  ex  parte,  and  the  matter  of 
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the  hill  may  he  decreed  hy  the  court  at  the  next  ensuing  term 
thereof  accordingly,  if  the  same  can  he  done  without  an  answer, 
and  is  proper  to  he  decreed ; or  the  plaintiff,  if  ho  requires  any 
discovery  or  answer  to  enable  him  to  obtain  a proper  decree, 
shall  he  entitled  to  process  of  attachment  against  the  defendant, 
to  compel  an  answer,  and  the  defendant  shall  not,  when  arrested 
upon  such  process,  he  discharged  therefrom,  unless  upon  filing 
his  answer,  or  otherwise  complying  with  such  order  as  the  court 
or  a judge  thereof  may  direct,  as  to  pleading  to  or  fully  answering 
the  bill,  within  a period  to  he  fixed  by  the  court  or  judge,  and 
undertaking  to  speed  the  cause. 

19. 

When  the  hill  is  taken  pro  ronfesso,  the  court  may  proceed  to 
a decree  at  the  next-ensuing  term  thereof,  and  such  decree  ren- 
dered shall  he  deemed  absolute,  unless  the  court  shall,  at  the 
same  term,  set  aside  the  same,  or  enlarge  the  time  for  filing  the 
answer,  upon  cause  shown  upon  motion  and  affidavit  of  the 
defendant.  And  no  such  motion  shall  be  granted,  unless  upon 
the  payment  of  the  costs  of  the  plaintiff  in  the  suit  up  to  that 
time,  or  such  part  thereof  as  the  court  shall  deem  reasonable, 
and  unless  the  defendant  shall  undertake  to  file  his  answer  with- 
in such  time  as  the  court  shall  direct,  and  submit  to  such  other 
terms  as  the  court  shall  direct,  for  the  purpose  of  speeding  the 
cause. 


FRAME  OF  BILLS. 

20. 

Every  hill,  in  the  introductory  part  thereof,  shall  contain  the 
names,  places  of  abode,  and  citizenship,  of  all  the  parties,  plain- 
tiffs and  defendants,  hy  and  against  whom  the  bill  is  brought. 
The  form,  in  substance  shall  be  as  follows  : “ To  the  judges  of 

the  circuit  court  of  the  United  States  for  the  district  of : A; 

B.,  of , and  a citizen  of  the  State  of , brings  this  his 

bill  against  C.  D.,  of , and  a citizen  of  the  State  of , and 

E.  F.,  of , and  a citizen  of  the  State  of . And  there- 

upon your  orator  complains  and  says,  that,”  &c. 

21. 

The  plaintiff,  in  his  bill,  shall  be  at  liberty  to  omit,  at  his 
option,  the  part  which  is  usually  called  the  common  confederacy 
clause  of  the  bill,  averring  a confederacy  between  the  defend- 
ants to  injure  or  defraud  the  plaintiff ; also  what  is  commonly 
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called  tlie  charging  part  of  the  bill,  setting  forth  the  matters  or 
excuses  which  the  defendant  is  supposed  to  intend  to  set  up  by 
way  of  defence  to  the  bill ; also  what  is  commonly  called  the 
jurisdiction  clause  of  the  bill,  that  the  acts  complained  of  are 
contrary  to  equity,  and  that  the  defendant  is  without  any  remedy 
at  law  ; and  the  bill  shall  not  be  demurrable  therefor.  And  the 
plaintiff  may,  in  the  narrative  or  stating  part  of  his  bill,  state  and 
avoid,  by  counter  averments,  at  his  option,  any  matter  or  thing 
which  he  supposes  will  be  insisted  upon  by  the  defendant,  by 
way  of  defence  or  excuse,  to  the  case  made  by  the  plaintiff  for 
rehef.  The  prayer  of  the  bill  shall  ask  the  special  relief  to  which 
the  plaintiff  supposes  himself  entitled,  and  also  shall  contain  a 
prayer  for  general  relief ; and  if  an  injunction,  or  a writ  of  ne 
exeat  regno , or  any  other  special  order  pending  the  suit,  is  re- 
quired, it  shall  also  be  specially  asked  for. 

22. 

If  anv  persons,  other  than  those  named  as  defendants  in  the 
bill,  shall  appear  to  be  necessary  or  proper  parties  thereto,  the 
bill  shall  a i jr  the  reason  why  they  are  not  made  parties,  by 
showing  them  to  be  without  the  jurisdiction  of  the  court,  or  that 
they  cannot  be  joined  without  ousting  the  jurisdiction  of  the 
court  as  to  the  other  parties.  And  as  to  persons  who  are  with- 
out the  jurisdiction  and  may  properly  be  made  parties,  the  bill 
may  pray  that  process  may  issue  to  make  them  parties  to  the 
bill  if  they  should  come  within  the  jurisdiction. 

23. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain 
the  names  of  all  the  defendants  named  in  the  introductory  part 
of  the  bill,  and  if  any  of  them  are  known  to  be  infants  under  age, 
or  otherwise  under  guardianship,  shall  state  the  fact,  so  that  the 
court  may  take  order  thereon  as  justice  may  rquire,  upon  the  re- 
turn of  the  process.  If  an  injunction,  or  a writ  of  ne  exeat  regno, 
or  any  other  special  order  pending  the'  suit,  is  asked  for  in  the 
prayer  for  relief,  that  shall  be  sufficient  without  repeating  the 
same  in  the  prayer  for  process. 


24. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to 
it,  which  shall  be  considered  as  an  affirmation  on  his  part,  that 
upon  the  instructions  given  to  him  and  the  case  laid  before  him, 
there  is  good  ground  for  the  suit,  in  the  manner  in  which  it  is 
framed. 
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25. 

In  order  to  prevent  unnecessary  costs  and  expenses,  and  to 
promote  brevity,  succinctness  and  directness  in  the  allegations 
of  bills  and  answers,  the  regular  taxable  costs  for  every  bill  and 
answer  shall  in  no  case  exceed  the  sum  which  is  allowed  in  tho 
state  court  of  chancery  in  the  district,  if  any  there  be ; but  if 
there  be  none,  then  it  shall  not  exceed  the  sum  of  three -dollars 
for  every  bill  or  answer. 

SCANDAL  AND  IMPERTINENCE  IN  BELLS. 

26. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms 
as  it  reasonably  can  be,  and  shall  contain  no  unnecessary  reci- 
tals of  deeds,  documents,  contracts,  or  other  instruments,  in  hire 
verba,  or  any  other  impertinent  matter,  or  any  scandalous  matter 
not  relevant  to  the  suit.  If  it  does,  it  may  on  exceptions  be 
referred  to  a master  by  any  judge  of  the  court  for  impertinence 
or  scandal ; and  if  so  found  by  him,  the  matter  shall  be  expunged 
at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  defendant 
all  his  costs  in  the  suit  up  to  that  time,  unless  the  court  or  a 
judge  thereof  shall  otherwise  order.  If  the  master  shall  report 
that  the  bill  is  not  scandalous  or  impertinent,  the  plaintiff  snail 
do  entitled  to  all  costs  occasioned  by  the  reference. 

27 

No  order  shall  be  made  by  any  judge  for  referring  any  bill, 
answer  or  pleading,  or  other  matter,  or  proceeding  depending 
before  the  court  for  scandal  or  impertinence  ; unless  exceptions 
are  taken  in  writing  and  signed  by  counsel,  describing  the  par- 
ticular passages  which  are  considered  to  be  scandalous  or  im- 
pertinent ; nor  unless  the  exceptions  shall  be  filed  on  or  before 
the  next  rule  day  after  the  process  on  the  bill  shall  be  returnable, 
or  after  the  answer  or  pleading  is  filed.  And  such  order,  when 
obtained,  shall  be  considered  as  abandoned,  unless  the  party 
obtaining  the  order  shall,  without  any  unnecessary  delay,  procure 
the  master  to  examine  and  report  for  the  same  on  or  before  the 
next  succeeding  rule  day,  or  the  master  shall  certify  that  further 
time  is  necessary  for  him  to  complete  the  examination. 

AMENDMENT  OF  BILLS. 

28. 

The  plaintiff  shall  be  at  liberty  as  a matter  of  course,  and 
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without  paying  of  costs,  to  amend  his  bill  in  any  matters  what- 
soever, before  any  copy  has  been  taken  out  of  the  clerk’s  office, 
and  in  any  small  matters  afterwards,  such  as  filling  blanks,  cor- 
recting errors  of  dates,  misnomer  of  parties,  misdescription  of 
premises,  clerical  errors,  and  generally  in  matters  of  form.  But 
if  he  amend  in  a material  point  (as  he  may  do  of  course)  after  a 
copy  lias  been  so  taken,  before  any  answer  or  plea,  or  demurrer 
to  the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned 
thereby,  and  shall,  without  delay,  furnish  him  a fair  copy  thereof, 
free  of  expense,  with  suitable  references  to  the  places  where  fhe 
same  are  to  be  inserted.  And  if  the  amendments  are  numerous, 
he  shall  furnish  in  like  manner,  to  the  defendant,  a copy  of  the 
whole  bill  as  amended  ; and  if  there  be  more  than  one  defendant, 
a copy  shall  be  furnished  to  each  defendant  affected  thereby. 


29. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  motion  or  petition,  without 
notice,  obtain  an  order  from  any  judge  of  the  court  to  amend  his 
bill  on  or  before  the  next  succeeding  rule  day,  upon  payment  of 
costs  or  without  payment  of  costs,  as  the  court  or  a judge  there- 
of may  in  his  discretion  direct.  But  after  replication  filed,  the 
plaintiff  shall  not  bo  permitted  to  withdraw  it  and  to  amend  his 
bill,  except  upon  a special  order  of  a judge  of  the  court,  upon 
motion  or  petition,  after  due  notice  to  the  other  party,  and  upon 
proof  by  affidavit  that  the  same  is  not  made  for  the  purpose  of 
vexation  or  delay,  or  that  the  matter  of  the  proposed  amendment 
is  material,  and  could  not  with  reasonable  diligence  have  been 
sooner  introduced  into  the  bill,  and  upon  the  plaintiffs  submit- 
ting to  such  other  terms  as  may  be  imposed  by  the  judge  for 
speeding  the  cause. 

30. 

If  the  plaintiff,  so  obtaining  any  order  to  amend  his  bill  after 
answer,  or  plea,  or  demurrer,  or  after  replication,  shall  not  file 
his  amendments  or  amended  bill,  as  the  case  may  require,  in  the 
clerk’s  office,  on  or  before  the  next  succeeding  rale  day,  he  shall 
be  considered  to  have  abandoned  the  same,  and  the  cause  shall 
proceed  as  if  no  application  for  any  amendment  had  been  made. 

DEMUBKEKS  AND  PLEAS. 

31. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill, 
unless  upon  a certificate  of  counsel,  that  in  his  opinion  it  is  well 
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founded  in  point  of  law,  and  supported  by  the  affidavit  of  the 
defendant,  that  it  is  not  interposed  for  delay ; and  if  a plea,  that 
it  is  true  in  point  of  fact. 


32. 

The  defendant  may,  at  any  time  before  the  bill  is  taken  for 
confessed,  or  afterwards  with  the  leave  of  the  court,  demur  or 
plead  to  the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to 
part,  plead  to  part,  and  answer  as  to  the  residue ; but  in  every 
case  in  which  the  bill  specially  charges  fraud  or  combination,  a 
plea  to  such  part  must  be  accompanied  with  an  answer  fortifying 
the  plea,  and  explicitly  denying  the  fraud  and  combination,  ana 
the  facts  on  which  the  charge  is  founded. 

33. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued, 
or  he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts 
stated  in  the  plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they  ought  to  avail  him. 

34. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the 
plaintiff  shall  be  entitled  to  his  costs  in  the  cause  up  to  that 
period,  unless  the  court  shall  be  satisfied  that  the  defendant  had 
good  ground  in  point  of  law  or  fact  to  interpose  the  same,  and  it 
was  not  interposed  vexatiously  or  for  delay.  And  upon  the  over- 
ruling of  any  plea  or  demurrer,  the  defendant  shall  be  assigned 
to  answer  the  Dili,  or  so  much  thereof  as  is  covered  by  the  plea 
or  demurrer,  the  next  succeeding  rule  day,  or  at  such  other  period 
as,  consistently  with  justice  and  the  rights  of  the  defendant,  the 
same  can,  in  the  judgment  of  the  court,  bo  reasonably  done  ; in 
default  whereof,  the  bill  shall  be  taken  against  him,  pro  confesso, 
and  the  matter  thereof  proceeded  in  and  decreed  accordingly. 

35. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed, 
the  defendant  shall  be  entitled  to  his  costs.  But  the  court  may, 
in  its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to 
amend  his  bill  upon  such  terms  as  it  shall  deem  reasonable. 

36. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  or  plea  shall  not  cover  so 
much  of  the  bill  as  it  might  by  law  have  extended  to. 
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37. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon 
argument,  only  because  the  answer  of  the  defendant  may  extend 
to  some  part  of  the  same  matter,  as  may  be  covered  by  such  de- 
murrer or  plea. 

38. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or  set  down  any 
plea  or  demurrer  for  argument,  on  the  rule  day  when  the  same 
is  filed,  or  on  the  next  succeeding  rule  day,  he  shall  be  deemed 
to  admit  the  truth  and  sufficiency  thereof,  and  his  bill  shall  be 
dismissed  as  of  course,  unless  a judge  of  the  court  shall  allow 
him  further  time  for  the  purpose. 


ANSWERS. 


39. 

The  rule,  that  if  a defendant  submits  to  answer  he  shall 
answer  fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in 
cases  where  he  might  by  plea  protect  himself  from  such  answer 
and  discovery.  And  the  defendant  shall  be  entitled  in  all  cases 
by  answer  to  insist  upon  all  matters  of  defence  (not  being  matters 
of  abatement,  or  to  the  character  of  the  parties,  or  matters  of 
form)  in  bar  of  or  to  the  merits  of  the  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a plea  in  bar ; and  in  such  answer  he 
shall  not  be  compellable  to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discover  upon  filing  a plea 
in  bar,  and  an  answer  in  support  of  such  plea,  touching  the 
matters  set  forth  in  the  bill,  to  avoid  or  repel  the  bar  or  defence. 
Thus,  for  example,  a bona  fide  purchaser  fora  valuable  considera- 
tion, without  notice,  may  set  up  that  defence  by  way  of  answer 
instead  of  plea,  and  shall  be  entitled  to  the  same  protection,  and 
shall  not  be  compellable  to  make  any  further  answer  or  discovery 
of  his  title  than  he  would  be  in  any  answer  in  support  of  such 
plea. 

40. 

A defendant  shall  not  be  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  interrogated 
thereto  ; and  a defendant  snail  not  be  bound  to  answer  any  in- 
terrogatory in  the  bill,  except  those  interrogatories  which  such 
defendant  is  required  to  answer ; and  where  a defendant  shall 
answer  any  statement  or  charge  in  the  bill,  to  which  he  is  not  in- 
terrogated, only  by  stating  his  ignorance  of  the  matter  as  stated 
or  charged,  such  answer  shall  be  deemed  impertinent. 
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December  Term,  1850. 

Ordered,  That  the  fortieth  rule  heretofore  adopted  and  pro- 
mulgated by  this  court,  as  one  of  the  rules  of  practice  in  suits  in 
equity  in  the  circuit  courts, 'be,  and  the  same  is  hereby,  repealed 
and  annulled.  And  it  shall  not  hereafter  be  necessary  to  inter- 
rogate a defendant  specially  and  particularly  upon  iny  state- 
ment in  the  bill,  unless  the  complainant  desires  to  do  so,  to  ob- 
tain a discovery. 


41. 

The  interrogatories  contained  in  the  interrogating  part  of  the 
bill  shall  be  provided  as  conveniently  as  may  be  from  each  other, 
and  numbered  consecutively  1,  2,  3,  Jtc.  ; and  the  interrogatories 
which  each  defendant  is  required  to  answer  shall  be  specified  in 
a note  at  the  foot  of  the  bill,  in  the  form  or  to  the  effect  following  ; 
that  is  to  say — “ The  defendant  A.  B.)  is  required  to  answer  the 
interrogatories  numbered  respectively  1,  2,  3,  &e. and  the  office 
copy  of  the  bill  taken  by  each  defendant  shall  not  contain  any 
interrogatories  except  those  which  such  defendant  is  so  required 
to  answer,  unless  such  defendant  shall  require  to  be  furnished 
with  a copy  of  the  whole  bill. 


42. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories 
which  each  defendant  is  required  to  answer,  shall  be  considered 
and  treated  as  part  of  the  lull,  and  the  addition  of  any  such  note 
to  the  bill,  or  any  alteration  in  or  addition  to  such  note  after  the 
bill  is  filed,  shall  be  considered  and  treated  as  an  amendment  of 


Instead  of  the  words  of  the  bill  now  in  use,  preceding  the  in- 
terrogating part  thereof, and  beginning  with  the  words  "To  the  end, 
therefore,’"  there  shall  hereafter  bo  u$od  words  in  the  form  or  to 
the  effect  following  : “ To  the  end,  therefore,  that  the  said  defend- 
ants may,  if  they  can,  show  why  your  orator  should  not  have  the 
relief  hereby  prayed,  and  may,  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the  best  and  utmost  of  their 
several  and  respective  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answer  make  to  such  of  the 
several  interrogatories  hereinafter  numbered  and  set  forth,  as  by 
the  note  hereunder  written  they  are  respectively  required  to 
answer  ; that  is  to  say — 

“ 1.  Whether,  &c. 

“ 2.  Whether,  &o." 
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44. 

A defendant  shall  be  at  liberty,  by  answer,  to  decline  answer- 
ing any  interrogatory,  or  part  of  an  interrogatory,  from  answer- 
ing which  he  might  have  protected  himself  bv  demurrer  ; and  he 
shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall  answer 
other  parts  of  the  bill,  from  which  he  might  havo  protected  him- 
self by  demurrer. 

45. 

No  special  replication  -to  any  answer  shall  be  filed ; but  if  any 
matter  alleged  in  the  answer  shall  make  it  necessary  for  the 
plaintiff  to  amend  his  bill,  he  may  have  leave  to  amend  the  same, 
with  or  without  the  payment  of  costs,  as  the  court,  or  a judge 
thereof,  may  in  his  discretion  direct. 

46. 

In  every  case  where  an  amendment  shall  be  made  after 
answer  filed,  the  defendant  shall  put  in  a now  or  supplemental 
answer,  on  or  before  the  next  succeeding  rule-day  after  that  on 
which  the  amendment  or  amended  bill  is  filed,  unless  the  time  is 
enlarged  or  otherwise  ordered  by  a judge  of  the  court ; and  upon 
his  default,  the  like  proceedings  may  be  had  as  in  cases  of  an 
omission  to  put  in  an  answer. 


PARTIES  TO  BILLS. 

47. 

In  all  cases  where  it  shall  appear  to  the  court  that  persons, 
who  might  otherwise  be  deemed  necessary  or  proper  parties  to 
the  suit,  cannot  be  made  parties,  by  reason  of  their  being  out  of 
the  jurisdiction  of  the  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  their  joinder  would  oust  the  jurisdic- 
tion of  the  court  as  to  the  parties  before  the  court,  the  court 
may,  in  their  discretion,  proceed  in  the  cause  without  making 
such  persons  parties.;  and  in  such  cases  the  decree  shall  be 
without  prejudice  to  the  rights  of  the  absent  parties. 

48. 

Where  the  parties  on  either  side  are  very  numerous,  and 
cannot,  without  manifest  inconvenience  and  oppressive  delays 
in  the  suit,  be  all  brought  before  it,  the  court,  in  its  discretion, 
may  dispense  with  making  all  of  them  parties,  and  may  proceed 
in  the  suit,  having  sufficient  parties  before  it  to  represent  all  the 
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adverse  interests  of  the  plaintiffs  and  the  defendants  in  the  suit 
properly  before  it ; but  in  such  cases  the  decree  shall  be  without 
prejudice  to  the  rights  and  claims  of  all  the  absent  parties. 

« 49. 

In  all  suits  concerning  real  estate  which  is  vested  in  trustees 
by  devise,  and  such  trustees  are  competent  to  sell  and  give  dis- 
charges for  the  proceeds  of  the  sale,  and  for  the  rents  ami  profits 
of  the  estate,  such  trustees  shall  represent  the  persons  benefi- 
cially interested  in  the  e;  tate,  or  the  proceeds,  or  the  rents  and 
profits,  in  the  same  manner,  and  to  the  same  extent,  as  the  execu- 
tors or  administrators  in  suits  concerning  personal  estate 
represent  the  persons  beneficially  interested  in.  such  personal 
estate ; and  in  such  cases  it  shall  not  be  necessary  to  make  the 
persons  beneficially  interested  in  such  real  estate,  or  rents  and 
profits,  parties  to  the  suit ; but  the  court  may,  upon  considera- 
tion of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order 
such  persons  to  be  made  parties. 

50. 

In  suits  to  execute  the  trusts  of  a will,  it  shall  not  be  nec- 
essary to  make  the  heir-at-law  a party  ; but  the  plaintiff  shall  be 
at  liberty  to  make  the  heir-at-law  a party  fvhere  he  desires  to 
have  the  will  established  against  him; 


51. 

In  all  cases  in  which  the  plaintiff  has  a joint  and  several 
demand  against  several  persons,  either  as  principals  or  sureties, 
it  shall  not  be  necessary  to  bring  before  the  court,  as  parties  to 
a suit  concerning  such  demand,  all  the  persons  liable  thereto  ; 
but  the  plaintiff  may  proceed  against  one  or  more  of  the  persons 
severally  liable. 

52. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  tho 
bill  is  defective  for  want  of  parties,  the  plaintiff  shall  be  at 
liberty,  within  fourteen  days  after  answer  filed,  to  set  down  the 
cause  for  argument  upon  that  objection  only ; and  the  purpose 
for  which  tho  same  is  so  sot  down  shall  be  notified  by  an  entry 
to  be  made  in  the  clerk’s  order  book,  in  the  fohn  or  to  the  effect 
following,  (that  is  to  say) : “ Set  down  upon  the  defendant’s 
objection  for  want  of  parties.”  And  where  the  plaintiff  shall  not 
so  set  down  his  cause,  but  shall  proceed  therewith  to  a hearing, 
notwithstanding  an  objection  for  want  of  parties  taken  by  the 
answer,  he  shall  not.  at  the  hearing  of  the  cause,  if  tho  defend- 
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ant’s  objection  shall  then  be  allowed,  be  entitled  as  of  course  to 
an  order  for  liberty  to  amend  his  bill  by  adding  parties.  But 
the  court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 


53. 

If  a defendant  shall,  at  the  hearing  of  a cause,  object  that  a 
suit  is  defective  for  want  of  parties,  not  having  by  plea  or  answer 
taken  the  objection,  and  therein  specified  by  name  or  description 
the  parties  to  whom  the  objection  applies,  the  court,  (if  it  shall 
think  fit)  shall  be  at  liberty  to  make  a decree  saving  the  rights 
of  the  absent  parties. 


NOMINAL  PAETIES  TO  BILLS. 

54. 

Where  no  account,  payment,  conveyance,  or  other  direct  re- 
lief is  sought  against  a party  to  a suit,  not  being  an  infant,  the 
party,  upon  the  service  of  the  subpoena  upon  him,  need  not 
appear  and  answer  the  bill,  unless  the  plaintiff  specially  requires 
him  so  to  do  by  the  prayer  of  his  bill ; but  he  may  appear  and 
answer  at  his  option  ; and  if  he  does  not  appear  and  answer  he 
shall  be  bound  by  all  the  proceedings  in  the  cause.  If  the 
plaintiff  shall  require  him  to  appear  and  answer,  he  shall  be 
entitled  to  the  costs  of  all  the  proceedings  against  him,  unless 
the  court  shall  otherwise  direct. 


55. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  pro- 
ceedings at  law,  if  the  defendant  do  not  enter  his  appearance 
and  plead,  demur  or  answer  to  the  same  within  the  time  pre- 
scribed therefor  by  these  rules,  the  plaintiff  shall  be  entitled,  as 
of  course,  upon  the  motion  without  notice,  to  such  injunction. 
But  special  injunctions  shall  be  grantable  only  upon  due  notice 
to  the  other  party  by  the  court  in  term,  or  by  a judge  thereof  in 
vacation,  after  a hearing,  which  may  be  ex  parte,  if  the  adverse 
party  does  not  appear  at  the  time  and  place  ordered.  In  every 
case  where  an  injunction,  either  the  common  injunction  or  a 
special  injunction,  is  awarded  in  vacation,  it  shall,  unless  previ- 
ously dissolved  by  the  judge  granting  the  same,  continue  until 
the  next  term  of  the  court,  or  until  it  is  dissolved  by  some  other 
order  of  the  court. 
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BILLS  OF  REVIVOR  AND  SUPPLEMENTAL  BILLS. 

5G. 

Whenever  a suit  in  equity  shall  become  abated  by  the  death 
of  either  party,  or  by  any  other  event,  the  same  may  be  revived 
by  a bill  of  revivor,  or  a bill  in  the  nature  of  a bill  of  revivor,  as 
the  circumstances  of  the  case  may  require,  filed  by  the  proper 
parties  entitled  to  revive  the  same ; which  bill  may  be  filed  in 
the  clerk’s  office  at  any  time  ; and  upon  suggestion  of  the  facts, 
the  proper  process  of  subpoena  shall,  as  of  course,  bo  issued  by 
the  clerk,  requiring  the  proper  representatives  of  the  other  party 
to  appear  and  show  cause,  if  any  they  have,  why  the  cause 
should  not  be  revived.  And  if  no  cause  shall  he  shown  at  the 
next  rule  day  which  shall  occur  after  fourteen  days  from  the 
time  of  the  service  of  the  same  process,  the  suit  shall  stand 
revived,  as  of  course. 

57. 

Whenever  any  suit  in  equity  shall  become  defective  from  any 
event  happening  after  the  filing  of  the  bill,  (as,  for  example,  by 
change  of  interest  in  the  parties,)  or  for  any  other  reason  a sup- 
plemental bill,  or  a bill  in  the  nature  of  a supplemental  bill,  may 
be  necessary  to  be  filed  in  the  cause,  leave  to  file  the  same  may 
be  granted  by  any  judge  of  the  court  on  any  rule  day,  upon  pro- 
per cause  shown,  and  due  notice  to  the  other  party.  Ana  if 
leave  is  granted  to  file  such  supplemental  bill,  the  defendant 
shall  demur,  plead  or  answer  thereto,  on  the  next  succeeding 
rule  day  after  the  supplemental  bill  is  filed  in  the  clerk’s  office, 
unless  some  other  time  shall  bo  assigned  by  a judge  of  the  court. 

58. 

It  shall  not  be  necessary  in  any  bill  of  revivor,  or  supple- 
mental bill,  to  set  forth  any  of  the  statements  in  the  original 
suit,  unless  the  special  circumstances  of  the  case  may  require  it. 

* ANSWERS. 

59. 

Every  defendant  may  swear  to  his  answer  before  any  justice 
or  judge  of  any  court  of  the  United  States,  or  before  any  com- 
missioner appointed  by  any  circuit  court  to  take  testimony  or 
depositions,  or  before  any  master  in  chancery  appointed  by  any 
circuit  court,  or  before  any  judge  of  any  court  of  a State  or  Ter- 
ritory. 
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AMENDMENT  OF  ANSWERS. 

60. 

After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in 
any  matter  of  form,  or  by  filling  up  a blank,  or  correcting  a date, 
or  reference  to  a document  or  other  small  matter,  and  be  re- 
sworn, at  any  time  before  a replication  is  put  in,  or  the  cause  is 
set  down  for  a hearing  upon  bill  and  answer.  But  after  replica- 
tion, or  such  setting  down  for  hearing,  it  shall  not  bo  amended 
in  any  material  matters,  as  by  adding  new  facts  or  defences,  or 
qualifying  or  altering  the  original  statements,  except  by  special 
leave  of  the  court  or  of  a judge  thereof,  upon  motion  and  cause 
shown  after  due  notice  to  the  adverse  party,  supported,  if  requir- 
ed, by  affidavit.  And  in  every  case  where  leave  is  so  granted, 
the  court  or  the  judge  granting  the  same  may,  in  his  discretion, 
require  that  the  same  be  separately  engrossed  and  added  as  a 
distinct  amendment  to  the  original  answer,  so  as  to  be  distin- 
guishable therefrom. 


EXCEPTIONS  TO  ANSWERS. 

61. 

After  an  answer  is  filed  on  any  rule  day,  the  plaintiff  shall 
be  allowed  until  the  next  succeeding  rule  day  to  file  in  the  clerk’s 
office  exceptions  thereto  for  insufficiency,  and  no  longer,  unless  a 
longer  time  shall  be  allowed  for  the  purpose,  upon  cause  shown 
to  the  court  or  a judge  thereof ; and  if  no  exception  shall  be 
filed  thereto  within  that  period,  the  answer  shall  be  deemed  and 
taken  to  be  sufficient. 


62. 

When  the  same  solicitor  is  employed  for  two  or  more  defend- 
ants, and  separate  answers  shall  be  filed,  or  other  proceedings 
had  by  two  or  more  of  the  defendants  separately,  eosts  shall  not 
be  allowed  for  such  separate  answers  or  other  proceedings, 
unless  a master,  upon  reference  to  him,  shall  certify  that  such 
separate  answers  and  other  proceedings  were  necessary  or  pro- 
per, and  ought  not  to  have  been  joined  together. 


63. 

Where  exceptions  shall  be  filed  to  the  answer  for  insuffi- 
ciency within  the  period  prescribed  by  these  rules,  if  the 
defendant  shall  not  submit  to  the  same  and  file  an  amended 
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answer  on  the  next  succeeding  rule  day,  the  plaintiff  shall  forth- 
with set  them  down  for  a hearing  on  the  next  succeeding  rule 
day  thereafter  before  a judge  of  the  court,  and  shall  enter,  as  of 
course,  in  the  order  book,  un  order  for  that  purpose.  And  if  he 
shall  not  so  set  down  the  same  for  a hearing,  the  exceptions 
shall  be  deemed  abandoned,  and  the  answer  shall  be  deemed 
sufficient : provided,  however,  that  the  court,  or  any  judge  there- 
' of,  may,  for  good  cause  shown,  enlarge  the  time  for  filing  excep- 
tions, or  for  answering  the  same,  in  his  discretion,  upon  Buch 
terms  as  he  may  deem  reasonable. 

64. 

If  at  the  hearing  the  exceptions  shall  be  allowed,  the  defend- 
ant shall  be  bound  to  put  in  a full  and  complete  answer  thereto 
on  the  next  succeeding  rule  day  ; otherwise  the  plaintiff  shall,  as 
of  course,  be  entitled  to  take  the  bill,  so  far  as  the  matter  of 
such  exceptions  is  concerned,  as  confessed,  or,  at  his  election,  he 
may  have  a writ  of  attachment  to  compel  the  defendant  to  make 
a better  answer  to  the  matter  of  the  exceptions ; and  the  de- 
fendant, when  he  is  in  custody  upon  such  writ,  shall  not  be  dis- 
charged therefrom  but  by  an  order  of  the  court,  or  of  a judge 
thereof,  upon  his  putting  in  such  answer  and  complying  with 
such  other  terms  as  the  court  or  judge  may  direct. 

65. 

If,  upon  argument,  the  plaintiff" s exceptions  to  the  answer 
shall  be  overruled,  or  the  answer  shall  be  adjudged  insufficient, 
the  prevailing  party  shall  be  entitled  to  all  the  costs  occasioned 
thereby,  unless  otherwise  directed  by  the  court,  or  the  judge 
thereof,  at  the  hearing  upon  the  exceptions. 


REPLICATION  AND  ISSUE. 

66 

Whenever  the  answer  of  the  defendant  shall  not  be  excepted 
to,  or  shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall 
file  the  general  replication  thereto  on  or  before  the  next  succeed- 
ing rule-day  thereafter ; and  in  all  cases  where  the  general 
replication  is  filed  the  cause  shall  be  deemed  to  all  intents  and 
purposes  at  issue,  without  any  rejoinder  or  other  pleading  on 
either  side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such 
replication  within  the  prescribed  period,  the  defendant  shall  be 
entitled  to  an  order,  as  of  course,  for  a dismissal  of  the  suit ; and 
the  suit  shall  thereupon  stand  dismissed,  unless  the  court,  or  a 
judge  thereof,  shall,  upon  motion  for  cause  shown,  allow  a rep- 
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lication  to  be  filed  nunc  pro  tunc,  the  plaintiff  submitting  to  speed 
the  cause,  and  to  such  other  terms  as  may  be  directed. 

TESTIMONY— HOW  TAKEN. 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony 
may  be  taken  out  in  vacation  as  well  as  in  term,  jointly  by  both 
parties,  or  severally  by  cither  party,  upon  interrogatories  filed 
by  the  party  taking  out  the  same  in  the  clerk’s  office,  ten  days’ 
notice  thereof  being  given  to  the  adverse  party  to  file  cross- 
interrogatories before  the  issuing  of  the  commission,  and  if  no 
cross-interrogatories  are  filed  at  the  expiration  o£  the  time,  the 
commission  may  issue  ex  parte.  In  all  cases  the  commissioner 
or  commissioners  shall  be  named  by  the  court,  or  by  a judge 
thereof.  If  the  parties  shall  so  agree,  the  testimony  may  be 
taken  upon  oral  interrogatories  by  the  parties  or  their  agents, 
without  filing  any  writton  interrogatories. 

December  Term,  1854. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  practice 
be  so  amended  as  to  allow  the  presiding  judgo  of  any  court  exer- 
cising jurisdiction,  either  in  term  time  or  vacation,  to  vest  in  the 
clerk  of  said  court  goneral  power  to  name  commissioners  to  take 
testimony  in  like  manner  that  the  court  or  judge  thereof  can  now 
do  by  tho  said  sixty-seventh  rule. 

December  Term,  1861. 

Ordered,  That  the  last  paragraph  in  the  sixty-seventh  rule 
in  equity  be  repealed,  and  the  rule  be  amended  as  follows  : Either 
party  may  give  notice  to  the  other  that  he  desires  the  evidence 
to  be  adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all 
the  witnesses  to  be  examined  shall  be  examined  before  one  of 
the  examiners  of  the  court,  or  before  an  examiner  to  be  specially 
appointed  by  the  court,  tho  examiner  to  be  furnished  with  a copy 
of  the  bill  and  answer,  if  any  ; and  such  examination  shall  take 
place  in  the  presence  of  the  parties  or  their  agents,  by  their 
counsel  or  solicitors,  and  the  witnesses  shall  be  subject  to  cross- 
examination  and  rc-examination,  and  which  shall  be  conducted 
as  near  as  may  be  in  the  mode  now  used  iu  common  law  courts. 
The  depositions  taken  upon  such  oral  examination  shall  be  taken 
down  in  writing  by  the  examiner  in  the  form  of  narrative,  unless 
he  determines  the  examination  shall  be  by  question  and  answer 
in  special  instances ; and  when  completed,  shall  be  read  over  to 
31 
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the  witness  and  signed  by  him  in  the  presence  of  the  parties  or 
counsel,  or  such  of  them  as  may  attend ; provided,  if  the  witness 
shall  refuse  to  sign  the  said  deposition,  then  the  examiner  shall 
sign  the  same  ; and  the  examiner  may,  upon  all  examinations, 
state  any  special  matters  to  the  court  as  he  shall  think  fit ; and 
any  question  or  questions  which  may  be  objected  to  shall  be 
noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have 
power  to  decide  on  the  competency,  materiality,  or  relevancy  of 
the  questions  ; and  the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant  depositions,  or 
parts  of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn,  or  to 
answer  any  question  put  by  the  examiner,  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practiced 
with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors, 
to  the  opposite  counsel  or  solicitors  or  parties,  of  the  time  and 
place  of  the  examination,  for  such  reasonable  time  as  the  ex- 
aminer may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is 
concluded,  the  original  deposition,  authenticated  by  the  signature 
of  the  examiner,  shall  be  transmitted  by  him  to  the  clerk  of  the 
court,  to  be  there  filed  of  record  in  the  same  mode  as  prescribed 
in  the  thirtieth  section  of  act  of  Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission  in  the  usual  way  by 
written  interrogatories  and  cross-interrogatories,  on  motion  to 
the  court  in  term  time,  or  to  a judge  in  vacation,  for  special 
reasons  satisfactory  to  the  court  or  judge. 

December  Term,  1869, 

Amendment  to  G7th  Rule. 

Where  the  evidence  to  be  adduced  in  a cause  is  to  be  taken 
orally,  as  provided  in  the  order  passed  at  the  December  term, 
1861,  amending  the  67th  General  llule,  the  court  may,  on  motion 
of  either  party,  assign  a time  within  which  the  complainant  shall 
take  his  evidence  in  support  of  the  bill,  and  a time  thereafter 
within  which  the  defendant  shall  take  his  evidence  in  defense, 
and  a time  thereafter  within  which  the  complainant  shall  take 
his  evidence  in  reply ; and  no  further  evidence  shall  be  taken  in 
the  cause  unless  by  agreement  of  the  parties,  or  by  leave  of 
court  first  obtained  on  motion  for  cause  shown. 

68. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue, 
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by  deposition,  according  to  the  acts  of  Congress.  But  in  such 
case,  if  no  notice  is  given  to  the  adverse  party  of  the  time  and 
place  of  taking  the  deposition,  ho  shall,  upon  motion  aiid  affida- 
vit of  the  fact,  be  entitled  tt>  a cross-examination  of  the  witness, 
either  under  a commission  or  by  a new  deposition  taken  under 
the  acts  of  Congress,  if  a court  or  a judge  thereof  shall,  under 
all  the  circumstances,  deem  it  reasonable. 


69. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking 
of  testimony  after  the  cause  is  at  issue,  unless  the  court  or  a 
judge  thereof  shall,  upon  special  cause  shown  by  either  party, 
enlarge  the  time  ; and  no  testimony  taken  after  such  period  shall 
be  allowed  to  be  read  in  evidence  at  the  hearing.  Immediately 
upon  the  return  of  the  commissions  and  depositions  containing 
the  testimony  into  the  clerk’s  office,  publication  thereof  may  be 
ordered  in  the  clerk’s  office,  by  any  judge  of  the  court,  upon  due 
notice  to  the  parties,  or  it  may  be  enlarged,  as  he  may  deem 
reasonable  under  all  the  circumstances ; but,  by  consent  of  the 
parties,  publication  of  the  testimony  may  at  any  time  pass  in  the 
clerk’s  office,  such  consent  being  in  writing,  and  a copy  thereof 
entered  in  the  order  books,  or  indorsed  upon  the  deposition  or 
testimony. 

TESTIMONY  DE  BENE  ESSE. 

70. 

After  any  bill  filed,  and  before  the  defendant  hath  answered 
the  same,  upon  affidavit  made  that  any  of  the  plaintiff’s  wit- 
nesses are  aged  and  infirm,  or  going  out  of  the  country,  or  that 
any  one  of  them  is  a single  witness  to  a material  fact,  the  clerk 
of  the  court  shall,  as  of  course,  upon  the  application  of  the 
plaintiff,  issue  a commission  to  such  commissioner  or  commis- 
sioners as  a judge  of  the  court  may  direct,  to  take  tho  examina- 
tion of  such  witness  or  witnesses  de  bene  esse,  upon  giving  due 
notice  to  the  adverse  party  of  the  time  and  place  of  taking  his 
testimony. 

FORM  OF  THE  LAST  INTERROGATORY. 

71. 

The  last  interrogatory  in  the  written  interrogatories  to  take 
testimony  now  commonly  in  use  shall  in  the  future  be  altered, 
and  stated  in  substance  thus : “ Do  you  know,  or  can  you  set 
forth,  any  other  matter  or  thing  which  may  bo  a benefit  or 
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advantage  to  the  parties  at  issue  in  this  cause,  or  either  of  them, 
or  that  may  be  material  to  the  subject  of  this  your  examination, 
or  the  matters  in  question  in  this  cause  ? If  yoa,  set  forth  the  , 
same  fully  and  at  largo  in  your  answer.” 


CROSS-BILL. 

72. 

Where  a defendant  in  equity  files  a cross-bill  for  discovery 
only  against  the  plaintiff  in  the  original  bill,  the  defendant  to 
the  original  bill  shall  first  answer  thereto  before  the  original 
plaintiff  shall  be  compellable  to  answer  the  cross-bill.  The  an- 
swer of  the  original  plaintiff  to  such  cross-bill  may  be  read  and 
used  by  the  party  filing  the  cross-bill  at  the  hearing,  in  the  same 
manner  and  under  the  same  restrictions  as  the  answer  praying 
relief  may  now  be  read  and  used. 

REFERENCE  TO  AND  PROCEEDINGS  BEFORE 
MASTERS. 

73. 

Every  decree  for  an  account  of  the  personal  estate  of  a testa- 
tor or  intestate  shall  contain  a direction  to  the  master,  to  whom 
it  is  referred  to  take  the  same,  to  inquire  and  state  to  the  court 
what  parts,  if  any,  of  such  personal  estate  are  outstanding  or 
undisposed  of,  unless  the  court  shall  otherwise  direct. 

74. 

Whenever  any  reference  of  any  matter  is  made  to  a master 
to  examine  and  report  thereon,  the  party  at  whoso  instance  or 
for  whose  benefit  the  reference  is  made  shall  causo  the  same  to 
be  presented  to  the  master  for  a hearing  on  or  before  the  next 
rule  day  succeeding  the  time  when  reference  was  made  ; if  he 
shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forth- 
with to  causo  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  reference. 

75. 

Upon  every  such  reference  it  shall  be  the  duty  of  the  master, 
ns  soon  as  he  reasonably  can  after  the  same  is  brought  before 
him,  to  assign  a time  and  place  for  proceedings  in  the  same,  and 
to  give  due  notice  thereof  to  each  of  the  parties,  or  their  solici- 
tors ; and  if  either  party  shall  fail  to  appear  at  the  time  and 


Digitized  by  Google 


U.  S.  EQUITY  COURTS. 


485 


place  appointed,  the  master  shall  bo  at  liberty  to  proceed  ex 
•parte,  or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a future  day,  giving  notice  to  the  absent  party  or  his 
’ solicitor  of  such  adjournment ; and  it  shall  be  the  duty  of  the 
master  to  proceed  with  all  reasonable  diligence  in  ever)-  such 
reference,  and  with  the  least  practicable  delay,  and  either  party 
shall  be  at  liberty  to  apply  to  the  court,  or  a judge  thereof,  for 
an  order  to  the  master  to  speed  the  proceedings,  and  make  his 
report,  and  to  certify  to  the  court  or  judge  the  reasons  for  any 
delay. 

76. 

In  the  reports  made  by  the  master  to  the  court  no  part  of 
any  state  of  facts,  charge,  affidavit,  deposition,  examination,  or 
answer  brought  in  or  used  before  them  shall  be  stated  or  recited. 
But  such  state  of  facts,  charge,  affidavit,  deposition,  examina- 
tion, or  answer  shall  bo  identified,  specified,  and  referred  to,  so 
as  to  inform  the  court  what  state  of  facts,  charge,  affidavit,  depo- 
sition, examination,  or  answer  were  so  brought  in  or  used. 

77. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing 
before  him,  and  upon  every  such  reference  ; and  he  shall  have  full 
authority  to  examine  the  parties  in  the  cause,  upon  oath,  touch- 
ing all  matters  contained  in  the  reference ; and  also  to  require 
the  production  of  all  books,  papers,  writings,  vouchers,  and  other 
documents  applicable  thereto ; and  also  to  examine  on  oath, 
viva  voce,  all  witnesses  produced  by  the  parties  before  him,  and 
to  order  the  examination  of  other  witnesses  to  be  taken,  under 
a commission  to  be  issued  upon  his  certificate  from  the  clerk's 
office,  or  by  deposition,  according  to  the  acts  of  congress,  or 
otherwise,  as  hereinafter  provided  ; and  also  to  direct  the  mode 
in  which  the  matters  requiring  evidence  shall  be  proved  before 
him  ; and  generally  to  do  all  other  acts,  and  direct  all  other 
inquiries  and  proceedings  in  the  matters  before  him,  which  he 
may  deem  necessary  and  proper  to  the  justice  and  merits  thereof 
and  the  rights  of  the  parties. 

78. 

Witnesses  who  live  within  the  district  may,  upon  due  notice 
to  the  opposite  party,  be  summoned  to  appear  before  the  com- 
missioner appointed  to  take  testimony,  or  before  a master  or 
examiner  appointed  in  any  cause,  by  subpeena  in  the  usual  form, 
which  may  bo  issued  by  tlie  clerk  in  blank,  and  filled  up  by  the 
party  praying  the  same,  or  by  the  commissioner,  master,  or 
examiner,  requiring  the  attendance  of  the  witnesses  at  the  time 
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and  place  specified,  who  shall  be  allowed  for  attendance  the 
same  compensation  as  for  attendance  in  court ; and  if  any 
witness  shall  refuse  to  appear,  or  to  give  evidence,  it  shall  be 
deemed  a contempt  of  the  court,  which  being  certified  to  the  * 
clerk’s  office  by  the  commissioner,  master,  or  examiner,  an  at- 
tachment may  issue  thereupon  by  order  of  the  court  or  of  any 
judge  thereof,  in  the  same  manner  as  if  the  contempt  were  for 
not  attending,  or  for  refusing  to  give  testimony  in  the  court. 
But  nothing  herein  contained  shall  prevent  the  examination  of 
witnesses  viva  vuce  when  produced  in  open  court,  if  the  court 
shall,  in  its  discretion,  deem  it  advisable. 

79. 

All  parties  accounting  before  a master  shall  bring  in  their 
respective  accounts  in  the  form  of  debtor  and  creditor ; and  any 
of  the  other  parties  who  shall  not  be  satisfied  with  the  accounts 
so  brought  in  shall  be  at  liberty  to  examine  the  accounting  party 
viva  voce,  or  upon  interrogatories  in  the  master’s  office,  or  by 
deposition,  as  the  master  shall  direct. 

80. 

All  affidavits,  depositions,  and  documents  which  have  been 
previously  made,  read,  or  used  in  the  court,  upon  any  proceeding 
in  any  cause  or  matter,  may  be  used  before  the  master. 

81. 

The  master  shall  be  at  liberty  to  examine  any  creditor  or 
other  person  coming  in  to  claim  before  him,  either  upon  written 
interrogatories  or  viva  voce,  or  in  both  modes,  as  the  nature  of 
the  case  may  appear  to  him  to  require.  The  evidence  u]>on  such 
examination  shall  be  taken  down  by  the  master,  or  by  some 
other  person  by  his  order  and  in  his  presence,  if  either  party 
requires  it,  in  order  that  the  same  may  be  used  by  the  court,  If 
necessary. 

82. 

The  circuit  courts  may  appoint  standing  masters  in  chancery 
in  their  respective  districts,  Doth  the  judges  concurring  in  the 
appointment ; and  they  may  also  appoint  a master  pro  hac  vice. 
in  any  particular  case.  The  compensation  to  be  allowed  to  every 
master  in  chancery  for  his  sendees  in  any  particular  case,  shall 
be  fixed  by  the  circuit  court  in  its  discretion,  having  regard  to 
all  the  circumstances  thereof,  and  the  compensation  shall  be 
charged  upon  and  borne  by  such  of  the  parties  in  the  cause  as 
the  court  shall  direct.  The  master  shall  not  retain  his  report  as 
security  for  his  compensation ; but  when  the  compensation  is 
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allowed  by  the  court,  he  shall  be  entitled  to  an  attachment  for 
the  amount  against  the  party  who  is  ordered  to  pay  the  same,  if, 
upon  notice  thereof,  he  does  not  pay  it  within  the  time  prescribed 
by  the  court. 

EXCEPTIONS  TO  REPORT  OF  MASTER. 

83. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the 
same  into  the  clerk’s  office,  and  the  day  of  tlie  return  shall  be 
entered  by  the  clerk  in  the  order  book.  The  parties  shall  have 
one  month  from  the  time  of  filing  the  report  to  file  exceptions 
thereto  ; und  if  no  exceptions  are  within  that  period  filed  by 
either  party,  the  report  shall  stand  confirmed  on  the  next  rule 
day  after  the  month  is  expired.  If  exceptions  are  fixed,  they 
shall  stand  for  hearing  before  the  court,  if  the  court  is  then  in 
session ; or,  if  not,  then  at  the  next  sitting  of  the  court  which 
shall  bo  held  thereafter  by  adjournment  or  otherwise 

84. 

And  in  order  to  prevent  exceptions  to  reports  from  being  filed 
for  frivolous  causes,  or  for  mere  delay,  the  party  whose  excep- 
tions aro  overruled  shall,  for  every  exception  overruled,  pay  costs 
to  the  other  party,  and  for  every  exception  allowed  shall  be 
entitled  to  costs — the  costs  to  be  fixed  in  each  case  by  the  court, 
by  a standing  rule  of  the  circuit  court. 


DECREES. 

85. 

Clerical  mistakes  in  decrees,  or  decretal  orders,  or  errors 
arising  from  any  accidental  slip  or  omission,  may,  at  any  time 
before  an  actual  enrollment  thereof,  be  corrected  by  order  of  the 
court  or  a judge  thereof,  upon  petition,  without  the  form  or 
expense  of  a rehearing. 

86. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answer,  nor  other  pleadings,  nor  any  .part  thereof,  nor  the  report 
of  any  master,  nor  any  other  prior  proceeding,  shall  be  recited 
or  stated  in  the  decree  or  order ; but  the  decree  and  order  shall 
begin,  in  substance,  as  follows  : “ This  cause  came  on  to  be  heard 
(or  to  be  further  heard,  as  the  case  may  be)  at  this  term,  and 
was  argued  by  counsel ; and  thereupon,  upon  consideration 
thereof,  it  was  ordered,  adjudged,  and  decreed  as  follows  : [Here 
insert  the  decree  or  order.] 
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GUARDIANS  AND  PROCHEIN  AMIS. 

87. 

Guardians  ad  litem  to  defend  a suit  may  be  appointed  by  the 
court,  or  by  any  judge  thereof,  for  infants  or  other  persons  who 
are  under  guardianship,  or  otherwise  incapable  to  sue  for  them- 
selves. All  infants  and  other  persons  so  incapable  may  sue  by 
their  guardians,  if  any,  or  by  their  proeliein  ami ; subject,  how- 
ever, to  such  orders  as  the  court  may  direct  for  the  protection 
of  infants  and  other  persons. 


88. 

Every  petition  tor  a rehearing  shall  contain  the  special 
matter  or  cause  on  which  such  rehearing  is  applied  for,  shall  be 
signed  by  counsel,  and  the  facts  therein  stated,  if  not  apparent 
on  the  record,  shall  be  verified  by  the  oath  of  the  party,  or  by 
some  other  person.  No  rehearing  shall  be  granted  after  the 
term  at  which  the  final  decree  of  the  court  shall  have  been 
entered  and  recorded,  if  an  appeal  lies  to  the  supreme  court. 
But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any  time 
Defore  the  end  of  the  next  term  of  the  court,  in  the  discretion  of 
the  court. 

89. 

The  circuit  court  (both  judges  concurring  therein)  may  make 
any  other  and  further  rules  and  regulations  for  the  practice,  pro- 
ceedings, and  process,  mesne  and  final,  in  their  respective  dis- 
tricts, not  inconsistent  with  the  rules  hereby  prescribed,  in  their 
discretion,  and  from  time  to  time  alter  and  amend  the  same. 

90. 

In  all  cases  where  the  rules  prescribed  by  this  court  or  by 
the  circuit  court  do  not  apply,  the  practice  of  the  circuit  court 
shall  be  regulated  by  the  present  practice  of  the  High  Court  of 
Chancery  in  England,  so  far  as  the  same  may  reasonably  be 
applied  consistently  with  the  local  circumstances  and  local  con- 
venience of  the  district  where  the  court  is  held,  not  as  positive 
rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

91. 

Whenever,  under  these  rules,  an  oath  is  or  may  be  required 
to  be  taken,  the  party  may,  if  conscientiously  scrupulous  of 
taking  on  oath,  in  lieu  thereof,  make  solemn  affirmation  to 
the  truth  of  the  facts  stated  by  him. 
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December  Term,  1863. 

92. 

Ordered,  That  in  suits  in  equity  for  the  forelosure  of  mort- 
gages in  the  circuit  courts  of  the  United  States,  or  in  any  court 
of  the  Territories  haring  jurisdiction  of  the  same,  a decree  may 
be  rendered  for  any  balance  that  may  be  found  due  to  the  com-  , 
ulainant,  over  and  above  the  proceeds  of  the  sale  or  sales,  and 
execution  may  issue  for  the  collection  of  the  same,  as  is  provided 
in  the  8th  rule  of  this  court  regulating  the  equity  practice, 
a here  the  decree  is  solely  for  the  payment  of  money. 
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SOUTHERN  DISTRICT  OF  NEW  YORK. 


[The  following  Roles,  nnmbered  from  1 to  136.  both  inclnsive.  were  adopted  on 
the  28th  of  April.  1838,  and  went  into  effect  on  the  first  Holiday  of  Augnst, 
1838.  The  other  rules  were  adopted  at  the  dates  affixed  to  them  respectively. 


COMMON  LAW  RULES. 

Rule  1. — Suits  relating  to  the  title  or  possession  of  land  (in- 
cluding all  real  actions),  are  to  be  the  same  in  form,  in  this  court, 
and  to  be  conducted  by  like  processes,  as  are  now  used  in  the 
supreme  court  of  the  State  of  New  York. 

Rule  2. — Other  actions  at  law  shall  be  commenced  by  capias 
ad  rcs]x>ndenduin,  or  summons,  in  which  shall  be  expressed  the 
true  cause  of  action  ; except  that  bills  of  privilege  may  be  filed, 
according  to  the  usual  course  of  the  court,  at  the  election  of  the 
plaintiff. 

Rule  3. — Writs  and  process  must  be  signed  and  sealed  by  the 
clerk,  and  have  the  name  of  the  attorney  at  whose  instance  they 
issue,  endorsed  upon  them. 

Usually,  they  are  to  bear  test  the  day  they  are  issued,  and 
may  be  returnable  the  same  day,  or  any  day  thereafter,  (Sun- 
days excepted,)  in  term,  or  vacation  ; but  alias  and  pluries  writs 
may  be  tested  on  the  return  day  of  the  next  preceding  process ; 
and  writs  of  execution,  attachments  for  contempt  of  court,  or 
non-payment  of  costs,  writs  of  error,  mandamus,  or  inhibition, 
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and  wiits  of  recognizance  of  bail  in  civil  causes,  must  bo  return- 
able in  term. 

When  bail  is  to  be  charged,  the  capias  ad  satisfaciendum  shall 
be  placed  in  the  marshal’s  office  at  least  six  days  before  the  re- 
turn day  thereof. 

Rule  4. — The  defendant  may  be  held  to  bail,  of  course,  in 
actions  of  debt,  covenant  and  assumpsit,  where  the  suit  is  on  an 
obligation  or  agreement  to  pay  money,  and  the  writ  expresses 
the  cause  of  action  and  the  true  amount  due  ; bail  may  be  taken 
to  double  the  amount  stated  in  the  writ,  provided,  however,  that 
the  addition  to  such  amount  shall  not,  in  any  case,  exceed  one 
thousand  dollars. 

In  all  other  cases,  (except  when  regulated  by  statute,)  bail 
shall  not  be  exacted  without  au  order  of  a judge  endorsed  upon 
the  writ. 

Rule  5. — If  the  writ  is  issued  for  a sum  greater  than  is  justly 
due,  the  plaintiff  shall  pay  all  costs  incurred  in  proceedings  to 
obtain  a mitigaiton  of  bail. 

Rule  6.— Rules  that  the  marshal  return  process,  or  bring  in 
the  body,  shall  be  rules  of  ten  days,  “ or  that  he  show  cause,  at 
the  expiration  of  that  time,  before  one  of  the  judges  at  cham- 
bers, why  an  attachment  should  not  issue  against  him  and,  in 
default  of  sufficient  cause  shown,  an  attachment  may  be  ordered, 
and  such  attachment  may  be  proceeded  upon,  before  either  of 
the  judges,  and  the  marshal  be  committed  or  discharged  upon  his 
order  ; all  the  proceedings  shall  be  filed,  and  a rule  of  court  bo 
entered  upon  the  final  order  of  the  judge,  in  conformity  thereto. 

Rule  7. — In  bailable  suits,  the  defendant  shall  appear,  and 
put  in  bail  to  the  action,  and  give  due  notice  thereof,  within  ten 
days  after  the  retuni  day  of  the  process  served  upon  him  ; or,  if 
the  suit  was  removed  to  this  court  from  a State  court,  within  ten 
days  after  filing  a copy  of  the  process  in  this  court. 

Rule  8. — The  plaintiff  shall  except  to  bail  and  give  notice 
thereof,  within  four  days  after  notice  that  the  same  has  been 
put  in,  and  in  default  thereof,  such  bail  shall  be  deemed  perfected. 

Rule  9. — Within  four  days  after  notice  of  exception,  the  bail 
shall  justify,  or  new  bail  be  put  in  and  perfected  ; and,  if  bail 
justify  at  any  time  subsequently,  such  subsequent  justification 
shall  not  affect  any  proceedings  on  the  bail  bond,  or  against  the 
officer,  who  may  have  been  instituted,  unless  upon  the  special 
order  of  a judge,  and  on  such  terms  as  he  shall  impose. 
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Rule  10. — Bail  may  justify  before  the  clerk,  or  one  of  the 
commissioners  to  take  affidavits,  <fcc.,  appointed  by  this  court, 
with  a right  of  appeal  to  one  of  the  judges  at  chambers,  and 
thence  to  this  court. 

Rule  11. — The  service  of  a declaration  before  bail  shall  be 
put  in,  or  the  acceptance  of  a plea  before  the  time  of  exception 
to  bail  shall  have  expired,  shall  not  be  construed  to  be  a waiver 
of  bail,  or  of  justification. 

Rule  12. — If  bail  to  the  officer  becomes  special  bail,  and  the 
plaintiff  except  thereto,  he  may  nevertheless  take  an  assignment 
of  the  bail  bond,  if  bail  to  the  action  is  not  duly  perfected. 

Rule  13. — Tho  following  shall  bo  terms  on  which  proceedings 
in  the  suit  on  the  bail  bond  shall  be  stayed,  or  the  attachment 
against  the  officer  set  aside  : 

1st.  Putting  in  and  perfecting  bail  above,  and  paying  the  costs 
of  the  suit  on  the  bail  bond,  or  of  the  attachment  and  proceed- 
ings thereon  and  of  tho  motion,  unless  a full  compliance  with 
these  terms  shall  have  been  previously  offered ; 

2d.  Consenting  to  place  the  cause  in  the  same  condition  of 
progress  as  if  bail  had  been  duly  put  in  and  perfected.  And  if, 
by  the  default  in  putting  in  bail,  a trial  shall  have  been  lost,  then 
the  suit  on  the  bail  bond,  or  proceedings  on  attachment,  shall 
stand  as  security,  with  such  leave  to  proceed  thereon,  as  the 
judge  may  allow. 

Rule  14. — The  appearance  of  the  defendant  endorsed  on  the 
capias  shall  be  sufficient  appearance,  where  special  bail  is  not 
required. 

Rule  15. — All  rules,  which,  by  the  practice  of  this  court, 
either  party  is  entitled  to  enter  without  special  application  to 
the  court,  may  be  entered  as  well  in  vacation  as  in  term,  and 
shall  have  the  like  effect  as  if  entered  in  term. 

Rule  16. — The  defendant  having  perfected  his  appearance, 
may,  at  any  time  thereafter,  take  a rule  against  the  plaintiff,  “ to 
declare  within  twenty  days  after  service  of  notice  of  the  rule,  or 
be  non-prossed.” 

Rule  17. — The  rule  to  plead,  answer  or  join  in  demurrer, 
shall  be  a rule  of  twenty  days  after  service  of  a notice  of  tho 
rule,  and  of  a copy  of  the  pleading  to  be  answered ; except  the 
rule  to  join  in  demurrer  to  a plea  in  abatement,  which  shall  be  a 
rule  of  four  days  only. 
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Rule  18. — In  suits  commenced  by  scire  facias,  the  service  of 
the  writ  shall  be  personal  on  the  party  to  be  summoned,  except 
in  proceedings  for  the  revival  of  a judgment,  or  continuance  of 
other  liens. 

Rule  19. — A scire  facias  upon  recognizance,  or  to  revive  a 
judgment,  or  continue  any  other  lien,  shall  be  served  by  personal 
summons  of  the  defendant,  or,  if  he  cannot  be  found,  by  leaving 
a copy  at  his  residence  or  usual  place  of  business ; and  the  mar- 
shal shall  return  the  manner  of  service.  If  the  defendant  has 
no  known  residence  or  place  of  business  within  the  district,  the 
plaintiff  may  proceed  as  heretofore,  by  two  writs  of  scire  facias. 
But  the  return  of  “nihil”  by  the  marshal  shall  also  state  the 
reason  for  not  making  the  service  as  above  directed. 

Rule  20. — Upon  the  return  of  “scire  feci ” to  a scire  facias,  or 
“ nihil  ” to  an  alias  scire  facias,  the  rule  shall  be,  that  thie  defend- 
ant appear  and  plead  in  twenty  days,  or  judgment ; but  notice 
of  the  rule  to  appear  need  not  be  served : nor  notice  of  the 
rule  to  plead,  unless  the  defendant  appear. 

Rule  21. — When  there  shall  have  been  a judgment  of  respon- 
deas  ouster,  on  demurrer  to  a plea  in  abatement,  the  plaintiff 
having  served  the  defendant  with  a notice  of  the  judgment,  may, 
after  four  days  from  the  day  of  service  of  such  notice,  cause  the 
default  of  the  defendant  in  not  pleading  to  bp  entered. 

Rule  22. — After  default  entered,  the  party  shall  not  be  bound 
to  accept  a declaration,  pleading,  or  answer  of  course,  unless  the 
opposite  party  shall  file  an  affidavit  of  merits,  and  serve  a copy, 
pay  or  offer  to  pay  the  costs  of  the  default,  and  consent  to  place 
the  cause  in  the  same  condition  as  if  tho  pleading  had  been  duly 
filed  and  served. 

Rule  23. — The  party  in  whose  favor  a default  has  been  enter- 
ed, may,  at  any  day  after,  enter  a rule  for  such  judgment  as  is  to 
be  rendered  by  law  by  reason  of  the  default ; and,  in  afflictions 
sounding  in  damages,  after  judgment  for  the  plaintiff  by  default, 
or  on  demurrer,  the  damages  shall  be  assessed  on  writ  of 
inquiry  ; the  damagos  on  notes,  bills,  or  specialties  for  the  pay- 
ment of  money,  shall  be  assessed  by  the  clerk. 

Rule  24. — The  caption  of  declarations  and  all  subsequent 
pleadings  may  be  of  tho  return  day  of  the  writ,  and  need  not  be 
stated  as  of  any  term  of  the  court.  All  pleadings  must  be  sign- 
ed by  an  attorney  of  the  court. 
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Buie  25. — No  order  to  show  cause  of  action,  mitigate  bail,  or 
for  a bill  of  particulars,  will  be  allowed,  except  upon  affidavit 
showing  probable  cause  therefor ; nor  unless  the  order  to  show 
cause  is  applied  for  within  four  days  after  the  arrest ; and  for 
particulars,  within  four  days  after  t fie  pleading  under  which  it  is 
demanded  is  tiled  and  served. 

Buie  26. — In  actions  founded  upon  contract,  the  defendant, 
if  he  shall  appear  and  plead  the  general  issue,  shall  annex  to  his 
plea,  and  file  therewith,  an  affidavit  that  he  has  a good  and  sub- 
stantial defence  upon  the  merits,  as  he  is  advised  by  his  counsel 
and  verily  believes,  together  with  a certificate  of  counsel  that  he 
so  advised  the  party ; otherwise,  such  plea  may  be  treated  as  a 
nullity. 

Buie  27. — Special  pleas  or  demurrers  to  pleadings  shall  be 
accompanied  by  a certificate  of  a counsellor  of  this  court,  that, 
in  his  opinion,  the  special  plea  or  demurrer  is  well  founded ; 
otherwise,  the  plea  or  demurrer  may  be  treated  as  a nullity. 

Buie  28. — If  a plea  in  abatement  is  not  served  within  ten 
days  from  the  day  of  service  of  a notice  of  the  rule  to  plead  and 
copy  of  the  declaration,  the  plaintiff  shall  not  be  held  to  receive 
the  same  without  a special  order  of  tho  court  or  a judge. 

B 'tie  29. — The  plaintiff  may,  at  any  time  before  default  for 
not  replying  shall  be  entered,  if  the  plea  shall  be  a special  plea 
in  abatement,  or  within  twenty  days  after  service  of  a copy  of 
the  plea,  if  it  shall  bn  the  general  issue,  amend  the  declaration  ; 
and  the  rule  to  plead,  which  may  have  been  taken  against  the 
defendant,  shall  then  bo  deemed  to  be  from  the  day  of  the  ser- 
vice of  a copy  of  the  amended  declaration  ; and,  in  like  manner, 
where  there  shall  be  a demurrer  to  a declaration  or  other  plead- 
ing, not  being  a plea  in  abatement,  the  party  against  whom  tho 
demurrer  shall  be  taken,  at  any  time  before  default  for  not  join- 
ing in  demurrer  is  entered,  may  amend  tho  pleading  demurred 
to ; and,  in  these  cases,  tho  respective  parties  may  amend  of 
course,  and  without  costs,  but  shall  not  be  entitled  so  to  amend 
more  than  once.  Nor  shall  any  amendment  be  made  without 
first  entering  in  the  book  of  common  rules,  a rule  for  the  amend- 
ment, and  either  amending  tho  pleading  on  file  in  a distinct 
manner,  showing  the  amendment,  or  filing  a copy  of  the  amended 
pleading. 

Buie  30. — If  the  defendant  shall  plead  the  general  issue,  and 
if  the  plaintiff  shall  not,  within  twenty  days  after  service  of  a 
copy  of  the  plea,  amend  tho  declaration,  or,  if  either  party  shall, 


Digitized  by  Google 


SOUTHERN  DISTRICT  OF  NEW  YORK.  495 

in  pleading,  in  any  degree  after  the  plea,  tender  an  issue  to  the 
country,  and  if  the  opposite  party  shall  not  demur  to  such  plead- 
ing within  twenty  days  after  service  with  a copy  thereof,  the 
cause  shall,  in  each  of  these  cases,  be  deemed  to  be  ut  issue  at 
the  end  of  such  twenty  days. 

Rule  31. — All  notices  shall  bo  in  writing  ; and,  unless  the 
party  to  be  served  therewith  be  an  attorney  of  this  court,  residing 
in  the  city  of  New  York,  or  shall  have  employed  an  attorney  of 
this  court,  it  shall  be  sufficient  service  upon  him  to  put  up  any 
notice,  declaration,  or  other  pleading  or  paper,  in  a conspicuous 
place  in  the  clerk’s  office  ; or  the  same  may  be  given  to  the  party. 
But,  if  notice  of  a retainer  shall  be  received  after  a copy  of  a 
declaration  and  notice  of  rule  to  plead  shall  have  been  put  up 
in  the  clerk’s  office,  and  before  the  defendant’s  default  has  been 
entered,  a copy  of  the  declaration  and  a notice  of  the  rule  to 
plead,  stating  the  time  when  the  declaration  and  notice  were  put 
up'  in  the  clerk’s  office,  shall  bo  served  ou  the  defendant’s 
attorney  ; and  the  time  of  pleading,  in  such  case,  shall  be  from 
the  day  of  serving  in  the  clerk’s  office,  deducting  the  time  that 
may  have  elapsed  between  the  receipt  of  the  notice  of  retainer 
and  such  service  on  the  defendant’s  attorney. 

Rule  32. — After  notice  of  retainer,  all  notices,  pleadings  and 
papers  shall  be  served  on  the  attorney  ; provided,  however,  that 
where  a defendant  is  returned  in  custody,  and  remains  in  jail, 
and  has  retained  no  attorney,  a copy  of  the  declaration  and 
notice  of  rule  to  plead,  shall  be  delivered  to  such  prisoner,  or  to 
the  officer  or  keeper  of  the  jail  in  whose  custody  he  is  ; and, 
provided  further,  that  where  the  object  is  to  bring  a party  into 
contempt  for  disobeying  any  rule  or  order  of  court,  the  service 
shall  be  on  him  personally,  unless  otherwise  especially  ordered 
by  the  court. 

Rule.  33. — When  an  attorney  of  this  court,  who  does  not  reside 
in  the  city  of  New  Y*ork,  has  no  agent  in  this  court,  but  has  one 
in  the  supreme  court  of  the  State,  residing  in  this  city,  he  shall 
be  considered  the  agent  of  such  attorney  in  this  court ; and,  if 
there  is  uo  such  agent,  service  of  all  notices  and  papers  directed 
to  the  attorney,  by  affixing  the  same  in  a conspicuous  place  in 
the  clerk’s  office,  shall  be  sufficient. 

Rule  34. — Service  on  an  attorney’s  agent  shall  be  as  valid,  in 
all  cases,  as  if  made  on  the  attorney  himself.  The  appointment 
of  agents  in  this  court  shall  be  in  writing,  signed  by  the  attorney 
and  tilod  with  the  clerk,  who  shall  keep  a catalogue  of  the  same, 
with  the  attorneys’  names  alphabetically  arranged. 
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Rule  35. — Notices  of  trial,  argument,  hearing,  or  motion,  are 
to  be  for  the  first  day  of  term ; if,  however,  sufficient  cause  is 
shown  therefor,  an  order  may  be  obtained  from  the  court  or  a 
judge,  permitting  such  notice  to  be  given  for  any  other  day  of 
term,  including  times  to  which  the  court  may  stand  adjourned. 

Rule  36. — Notices  of  justification  of  bail,  notices  of  motions, 
argument  or  hearing,  <fcc.,  shall  be  served  at  least  four  days 
before  the  time  of  such  justification,  hearing,  &c  , and  eight 
days  when  the  same  shall  be  served  pursuant  to  the  31st  and 
34th  Hides  of  this  court.  Notices  of  trial  shall  be  at  least 
eight  days. 

Rule  37. — The  day  on  which  any  rule  shall  bo  entered,  or 
order,  notice,  pleading  or  paper  served,  shall  be  excluded,  in  the 
computation  of  the  time  for  complying  with  the  exigency  of  such 
rule,  order,  notice,  {'leading  or  paper ; and  the  day  on  which 
compliance  therewith  if  required,  shall  be  included;  except 
where  it  shall  fall  on  a Sunday,  in  which  case  the  parity  shall 
have  the  next  day  to  comply  therewith. 

Rule  38. — The  attorney  of  either  party  may  give  notice  of 
argument  of  issues  in  law,  or  on  writs  of  error  or  cases  made, 
and  set  them  down  for  hearing,  and  either  party  shall  be  at 
liberty  to  bring  them  on  when  called  upon  his  notice,  and,  if  the 
other  part}’  does  not  appear,  he  may  take  such  judgment  or 
order  as  he  is  entitled  to  thereupon,  by  default. 

Rule  39. — Motions  in  arrest  of  judgment ; to  set  aside  non- 
suit verdict,  or  inquisition  otherwise  than  for  irregularity  only  ; 
to  withdraw  pleadings  from  the  files  or  alter  the  minutes  of 
court ; to  quash  indictments ; for  a new  trial ; in  relation  to 
writs  of  error,  mandamus,  or  certiorari ; to  stay  proceedings 
beyond  a stated  term ; or  for  the  judgment  of  the  ’court  on 
issues  of  law  or  case  .made  ; or  for  the  relief  of  special  bail 
after  they  are  fixed  at  law,  must  be  made  before  the  court  in 
term. 

Rule  40. — All  other  motions  must  be  made  before  either  of 
the  judges  out  of  court. 

Rule  41. — Commissions  to  take  testimony  may  be  taken 
out  by  either  party  after  suit  brought. 

Rule  42. — Four  days’  notice  shall  be  given  in  writing  to  the 
opposite  party,  or  his  attorney,  of  the  intention  to  sue  out  a 
commission,  together  with  the  names  of  the  commissioner  or 
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commissioners,  witness  or  witnesses,  when  known,  and  residence 
and  occupation  of  commissioners  and  witnesses,  when  known, 
and  of  tho  facts  expected  to  be  proved. 

Rule  43. — At  the  expiration  of  the  four  days,  a rule  may  be 
entered  of  course,  in  the  common  rales,  ordering  such  commis- 
sion, unless  proceedings  are  previously  stayed  by  a judgo,  or 
unless  the  attorney  of  the  opposite  party  file  a written  consent 
to  admit,  on  the  trial,  that  the  witness  named  will  swear  to  the 
facts  stated. 

Rule  44. — All  commissions  must  bo  issued  under  the  seal  of 
tho  court  and  signed  by  the  clerk,  with  the  name  of  the  attorney 
moving  it  subscribed  thereto.  They  may  be  directed  to  one 
commissioner  or  three  ; but  no  costs  shall  be  taxed  for  the  ser- 
vices of  more  than  one  commissioner,  unless  both  parties  unite 
in  requiring  a greater  number. 

Rule  4d. — After  a commission  is  actually  issued  and  in  a train 
for  execution,  proceedings  may  be  stayed  in  the  cause  by  a judge, 
on  proper  cause  shown,  a reasonable  time  for  the  execution  and 
return  thereof. 

Rule  46. — A commission  may  be  moved  for  before  the  court, 
or  a judge  out  of  court,  (under  special  circumstances  to  be  allowed 
by  the  court  or  judge,  and  the  proceedings  in  such  case  are  to 
be  conformable  to  the  rales  of  this  court  and  the  district  court 
applicable  thereto. 

Rule.  47. — A commission  may  be  executed  by  a majority  of 
the  commissioners  named  therein,  if  more  than  one,  and  shall  be 
accompanied  by  written  or  printed  instructions  directing  the 
manner  of  its  execution  and  return. 

Rule  48. — The  interrogatories  for  the  direct  and  cross-exam- 
ination shall  be  annexed  to  the  commission,  and,  in  case  tho 
parties  disagree  respecting  them,  be  presented  to  a judge  for  his 
allowance  at  one  time  ; a copy  of  the  direct  interrogatories,  with 
a notice  of  the  time  of  presenting  the  same  for  allowance,  shall 
be  served  eight  days  before  such  time,  and  copies  of  cross-inter- 
rogatories four  days  after  such  service. 

Rule  49. — Witnesses  not  named  in  the  commission  may  be 
examined  by.  the  commissioners,  and,  if  the  depositions  are 
objected  to  on  trial,  the  court  will  decide  upon  the  sufficiency  of 
the  excuse  for  not  naming  them ; all  objections  to  the  deposi- 
tions for  this  cause  shall,  however,  be  deemed  waived,  unless 
32 
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notice  in  writing  be  given  thereof  to  the  opposite  party  within 
four  days  after  the'conunission  is  opened. 

Rule  50. — Commissions  executed  within  the  United  States 
may  be  returned  by  mail,  addressed  to  the  clerk,  and  having  the 
title  of  the  cause  marked  upon  the  envelope  ; those  executed  out 
of  the  United  States,  may  be  returned  in  like  form,  by  the  usual 
mode  of  transmitting  letters  between  such  place  and  the  city  of 
New  York. 

Rule  51. — Motion  for  judgment,  that  the  suit  be  dismissed 
for  not  going  to  trial,  may  be  made  after  the  discharge  of  the 
jury,  in  the  same  term  for  which  notice  of  trial  was  given,  or  at 
the  next  term  ; and  the  plaintiff  shall  not  be  permitted  to  stipu- 
late to  try  the  cause  at  the  next  term,  unless  upon  sufficient 
excuse,  to  be  approved  by  the  court,  for  not  having  proceeded 
to  trial ; and,  if  the  costs  ordered  to  be  paid  on  permission  to 
stipulate,  be  not  paid  within  twenty  days  after  such  permission, 
the  defendant  may,  after  demand  and  service  of  a certified  copy 
of  the  order  to  pay  costs,  and  of  the  taxed  bill,  on  filing  an  affi- 
davit of  such  demand  and  service  and  of  non-payment,  enter 
judgment  that  the  suit  be  dismissed,  in  the  same  manner  as 
if  no  permission  had  been  given. 

Rule  52. — Each  judge  shall  be  furnished  at  the  argument, 
with  a copy  of  the  case,  bill  of  exceptions,  demurrer  to  evidence, 
demurrer  book,  or  special  verdict ; or,  on  motion  for  a new  trial 
upon  newly  discovered  evidence,  with  copies  of  the  affidavits  or 
papers  whereon  the  motion  is  founded  or  opposed  ; or,  if  the 
motion  be  in  arrest  of  judgment,  with  copies  of  the  pleadings, 
ro  so  much  thereof  as  may  be  necessary,  together  with  the 
points  intended  to  be  made  by  the  respective  parties.  And 
copies  of  the  affidavits  and  papers  on  which  such  motions  are 
founded,  shall  be  served  on  the  opposite  party,  four  days  before 
the  day  for  which  the  motion-  is  noticed. 

Rule  53. — If  the  plaintiff,  at  the  commencement  of  the  action, 
be,  or,  pending  the  same,  become,  a non-resident  of  this  State,  or 
if,  on  demand  in  wrriting  by  the  defendant’s  attorney,  notice  of 
his  residence  shall  not  be  givon,  the  defendant  may,  upon  proof 
of  either  such  cause,  enter  a rule  of  course,  that  the  plaintiff 
give  security  for  costs,  within  ten  days  after  service  of  notice 
thereof,  or  be  non-prossed. 

Rule  51. — The  security  shall  bo  a bond  to  the  opposite  party, 
filed  in  the  clerk’s  office,  duly  executed  by  some  sufficient  per 
Bon  residing  within  the  district,  in  the  penalty  of  one  hunared 


Digitized  by  Google 


SOUTHERN  DISTRICT  OF  NEW  YORK. 


499 


dollars,  (unless  a larger  penalty  shall  bo  directed  by  the  court  or 
a judge,)  with  A condition,  that,  if  the  plaintiff  shall  discontinue 
his  action,  or  it  be  dismissed  or  non-prossed,  or  if  judgment  shall 
pass  ngainst  him  therein,  he  shall  pay  all  such  costs  ns  shall  be 
adjudged  or  awarded  against  him  in  such  action.  The  sufficien- 
cy of  the  security  may  be  excepted  to ; and,  thereupon,  such 
security  shall  justify  before  the  clerk  within  the  respective 
periods,  and  in  like  manner,  as  is  the  practice  with  respect  to 
special  bail.  And,  on  failure  of  giving  such  security,  or  in  de- 
fault of  such  justification,  and  on  due  proof  of  the  sendee  of 
notice  of  such  rules,  and  of  any  such  default,  a judgment  of  non- 
pros may  be  entered. 

Rule  55. — When  a cause  is  noticed  for  trial  or  argument  for 
the  first  day  of  the  term,  a notice  thereof,  with  a note  of  the 
issue  and  .of  the  pleadings,  and  the  attorneys’  names,  shall  bo 
delivered  to  the  clerk  on  or  before  the  Thursday  next  preceding 
the  term.  And  the  clerk  shall,  as  early  as  the  following  day, 
have  the  calendar  of  causes  to  be  tried,  made  up,  arranging  them 
according  to  the  dates  of  their  issues.  And  no  cause  shall  be 
put  upon  the  calendar,  without  the  special  order  of  the  court, 
unless  the  note  of  issue  shall  be  furnished  as  is  hereby  required. 

Rule  56. — Where  an  action  is  pending  in  this  court,  and 
either  party  dies  before  final  judgment,  and  the  cause  of  action 
survives,  the  legal  representatives  of  the  deceased  party  may,  on 
presenting  letters  testamentary,  or  of  administration,  in  open 
court,  be  admitted  voluntarily  to  come  in  and  prosecute  or  defend 
such  suit,  as  party  thereto ; the  letters  testamentary,  or  of 
administration,  remaining  deposited  in  the  court  during  such 
term,  to  the  end  that  any  legal  objection  to  the  right  of  such 
representative  to  appear,  may  bo  taken. 

Rule  57. — The  order  admitting  such  party,  unless  assented  to 
by  tho  opposite  party,  shall  be  nisi,  in  the  first  instance,  and 
become  absolute  if  sufficient  cause  be  not  shown  against  it, 
within  four  days  after  notice  thereof. 

Rule  58. — If  such  representative  be  appointed  more  than  ten 
days  before  a stated  term,  an  order  may  be  entered  nisi,  in  tho 
common  rules,  authorizing  him  to  prosecute  or  defend,  nnd  shall 
become  absolute,  if  not  vacated  or  suspended  by  order  of  a 
judge  or  the  court,  within  ten  days  after  service  of  a copy  there- 
of on  the  attorney  of  the  opposite  party. 

R tile  59. — When  such  rule  is  entered  out  of  court,  the  letters 
testamentary,  or  of  administration,  shall  at  the  same  time  be 
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deposited  with  the  clerk,  and  so  remain  until  the  succeed- 
ing terni,  or  until  the  rule  becomes  absolute,  or  is  vacated,  as  is 
before  provided. 

Rule  60. — The  clerk  shall,  fifteen  days  before  a stated  term, 
(and  as  many  days  before  a special  session,  or  adjourned  term, 
as  circumstances  will  permit,  where  fifteen  days  do  not  inter- 
vene,) issue  to  the  marshal  a venire,  requiring  him  to  summon 
twenty-four  grand  jurors  and  thirty-six  petit  jurors.  If  the  state 
of  public  business  requires  a greater  number  of  petit  jurors,  a 
mandate  shall  bo  obtained  from  one  of  the  judges,  and  be  en- 
dorsed on  the  venire,  directing  the  additional  number  of  jurors 
to  be  summoned,  which  shall  then  be  regarded  as  part  of  such 
venire. 

Rule  61. — All  jurors  residing  out  of  the  city  of  New  York 
shall  be  summoned  at  least  six  days,  and  petit  jurors  residing 
within  the  city,  four  days,  before  the  return  day  of  the  venire. 

Rule  62. — The  venire  shall  specify  the  qualifications  of  jurors : 
“free  and  lawful  men,  resident  within  the  southern  district  of 
New  York,  above  tho  age  of  twenty-one,  and  under  the  age  of 
sixty  years,  each  of  whom  shall  have  in  his  own  name,  or  right, 
or  in  trust  for  him  or  his  wife,  a freehold  in  lands,  messuages,  or 
tenements,  (or  a personal  estato,  if  resident  within  the  city  of 
New  York,)  of  tho  value  of  one  hundred  and  fifty  dollars,  free 
of  all  reprises,  debts,  demands, or  encumbrances  whatsoever.” 

Rule  63.— The  marshal  shall  annex  to  tho  return  of  every 
venire,  a panel  of  jurors  summoned,  designating  their  names, 
residence,  and  occupation,  and,  at  the  request  of  any  part}-  in- 
dicted, or  having  a civil  cause  on  tho  calendar  for  trial,  the 
clerk  shall  furnish  him  with  a copy  of  the  panel. 

Rule  64. — Inquests  in  causes  may  bo  taken,  out  of  then- 
order  on  the  calendar,  at  the  opening  of  the  court,  on  any  day 
after  the  first  day  in  term,  provided  the  intention  is  expressed 
in  the  notice  of  trial,  and  a sufficient  affidavit  of  merits  bo  not 
filed,  and  a copy  thereof  served ; and  when  an  inquest  is  regu- 
larly taken,  the  same  shall  not  be  set  aside  except  on  payment 
of  the  costs  thereof,  and  of  opposing  the  motion. 

Rule  65. — Rules  for  final  judgment  shall  be  absolute  from  the 
time  of  entry,  unless  conditional  in  their  terms  ; and  the  party 
obtaining  the  same  is  entitled  to  proceed  thereon  iustanlcr. 

Rule  66. — Proceedings  upon  judgments  may  be  stayed,  by 
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motion  to  the  court,  or  by  order  of  a judge  ; and  a case  agreed 
or  settled,  or  a bill  of  exceptions  signed,  will,  j>er  se,  stay  pro- 
ceedings thereon. 

Rule  67. — Whenever  it  shall  be  intended  to  move  to  set  aside 
a verdict,  except  for  irregularity,  a case  may  be  prepared  by  the 
party  intending  the  motion,  and  a copy  thereof  served  on  the 
opposite  party,  before  judgment  is  rendered  and  entered  upon 
such  verdict,  who  may,  within  four  days  thereafter,  propose 
amendments  thereto,  and  serve  a copy  on  the  party  who  pre- 
pared the  case,  and,  if  the  parties  cannot  agree  together  in  re- 
gard to  such  amendments,  then,  within  four  days  thereafter, 
either  party  may  give  the  other  notice  to  appear,  within  a con- 
venient time,  and  not  more  than  four  days  after  service  of  such 
notice,  before  the  judge  who  tried  the  Cause,  to  have  the  case 
and  amendments  settled ; and  the  judge  shall  thereupon  correct 
and  sottle  the  same,  as  he  shall  deem  to  consist  with  the  truth  of 
the  facts ; but,  if  the  parties  shall  omit,  within  the  several  times 
above  limited,  unless  the  same  shall  bo  enlarged  by  a judge,  the 
one  to  propose  amendments,  and  the  other  to  notify  an  appear- 
ance before  the  judge,  they  shall  respectfully  bo  deemed,  the  for- 
mer to  have  agreed  to  the  case  as  prepared,  and  the  latter  to 
have  agreed  to  the  amendments  as  prepared ; and,  if  the  party 
omit  to  make  a case  within  the  time  above  limited,  unless  tho 
time  shall  be  enlarged  as  aforesaid,  he  shall  be  deemed  to  have 
waived  his  right  thereto. 

Rule  68. — If  judgment  has  been  rendered  upon  a verdict,  the 
party  intending  to  move  for  a new  trial  shall  give  four  days’ 
notice  in  writing  to  the  opposite  party,  of  any  motion  to  stay  ex- 
ecution thereon,  and  also  of  the  petition  intended  to  be  filed 
pursuant  to  18th  section  of  the  act  of  September  24, 1789,  unless 
a shorter  time  be  allowed  by  the  court  or  a judge. 

. Rule  69. — Where  exceptions  to  the  opinions  of  the  court  are 
taken  by  either  party  on  the  trial  of  a cause,  or  there  is  a de- 
murrer to  evidence  interposed,  or  a special  verdict  found,  the 
party  shall  not  be  required  to  prepare  his  bill  of  exceptions  at 
the  trial,  or  his  demurrer  or  statement  of  the  evidence,  or  to  put 
in  form  the  special  verdict,  but  shall  merely  reduce  such  excep- 
tions to  w'riting,  or  make  a minute  of  the  demurrer  to  the  evi- 
dence, and  of  the  facts  found  specially  by  tho  jury,  as  the  caso 
may  happen  to  be,  and  deliver  it  to  the  court ; or  the  court  will 
themselves,  at  the  request  of  either  parti’,  note  the  point,  and 
the  bill  of  exceptions,  demurrer  to  evidence,  and  special  verdict, 
shall  afterwards  bo  drawn  up,  amended,  and  settled,  within  such 
times,  and  under  the  same  rules  and  regulations,  as  are  observed 
with  respect  to  cases. 
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Buie  70. — The  same  rules  and  regulations  shall  apply  to  cases 
made  upon  verdicts  taken  subject  to  the  opinion  of  the  court, 
and  it  snail  be  the  duty  of  the  party  in  whose  favor  such  verdict 
shall  be  taken,  to  make  and  prepare  the  case.  Where  a case 
shall  be  made,  with  leave  to  turn  the  same  into  a special  verdict, 
or  bill  of  exceptions,  the  party  shall  not  be  at  liberty  to  do 
either  at  his  election,  but  the  court  may,  if  they  think  proper, 
prescribe  the  one  which  lie  shall  adopt. 

Buie  71. — When  a bill  of  exceptions  shall  be  taken  on  the 
trial,  the  same  may,  before  judgment,  be  used  instead  of  a case, 
on  motion  for  a new  trial,  and  notice  of  such  motion,  together 
with  service  of  a copy  of  such  bill  of  exceptions,  shall  operate 
to  stay  all  further  proceedings,  until  the  decision  of  the  court, 
provided,  that  proceedings  shall  not  be  longer  stayed  than  if  a 
case  had  been  regularly  made. 

Buie  72. — In  cases  of  division  of  opinion  between  the  judges 
on  points  of  law,  the  Court,  at  the  instance  of  either  party,  will 
forthwith  note  such  points  in  writing. 

Buie  73. — Either  party  may,  within  four  days  thereafter, 
serve  on  the  other  a statement,  or  certificate  in  writing,  of  such 
points,  and  also  of  facts  in  the  case  upon  which  the  points  arose, 
and,  if  no  amendments  are  proposed  thereto  within  two  days, 
such  statement  shall  be  filed  and  shall  be  engrossed  by  the  clerk, 
and  be  certified  to  the  supreme  court,  under  the  seal  of  this 
court. 

Buie  74. — In  case  of  disagreement  between  the  parties,  the 
statement  or  certificate  shall  be  submitted  to  the  court,  and  bo 
settled  by  the  judges,  as  in  the  matter  of  a case,  or  bill  of  excep- 
tions. 

Buie  75. — The  like  practice  shall  be  pursued,  in  certifying  a 
division  of  opinion  in  proceedings  on  indictments. 

Buie  76. — The  plaeita  of  judgment  records  shall  be  of  the 
day  when  issue  was  joined,  or  the  default  was  entered,  and  need 
not  be  stated  as  of  any  term  of  the  court. 

Buie  77. — Continuance  by  vice  conies  non  misit  breve,  or  curia 
advisari  vull,  are  abolished  in  this  court,  and,  instead  thereof,  an 
entry  shall  be  made  that  the  cause  was  duly  continued  until  the 
time  when  the  trial,  judgment,  or  other  act  of  the  court  therein, 
requiring  an  entry  on  the  record,  was  had. 
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Rule  78. — In  the  sale  of  real  estate  under  execution  issuing 
from  this  court,  the  marshal  shall  conform  his  proceedings  to 
the  directions  of  the  law  of  this  State,  now  in  force,  in  relation 
to  the  sale  of  real  estate  on  execution,  and,  in  addition  to  the 
certificate  filed  with  the  clerk  of  the  county  where  the  lands 
sold  are  situated,  shall  file  a copy  thereof  with  the  clerk  of  this 
court. 

link  79. — Redemption  of  lands  sold  under  execution  out  of 
this  court,  may  be  made  in  the  same  manner,  and  with  like  effect, 
and  by  the  same  persons,  as  prescribed  by  the  laws  of  tliis  State 
now  in  force.  And  the  sides  by  the  marshal  shall  be  made  sub- 
ject to  such  redemption. 

Rule  80.— On  suing  out  a writ  of  error  to  the  district  court, 
and  before  the  clerk  seals  the  same,  the  plaintiff  in  error,  (other 
than  the  United  States,)  shall  file  security,  with  two  or  more 
sureties,  to  be  approved  by  one  of  the  judges  of  the  court,  (in 
the  sum  of  five  hundred  dollars  when  the  writ  of  error  does  not 
operate  as  a supersedeas,)  conditioned  to  prosecute  his  writ  of 
eiTor  to  effect,  and  answer  all  damages  and  costs  awarded  against 
him. 

Ride  81.— The  clerk  shall  forthwith  make  return  to  a writ  of 
eiTor,  by  transmitting  a certified  copy  of  the  record  and  all  pro- 
ceedings in  the  cause,  (including  the  bill  of  exceptions,  when  one 
has  been  signed  by  the  judge  and  filed  by  the  party,)  under  the 
seal  of  the  court. 

Rule  82. — The  plaintiff  in  error  shall  assign  error  within  two 
days  of  the  term,  iu  which  the  writ  is  returned,  first  following 
the  return  thereof,  and  the  defendant  shall,  join  issue,  within 
two  days  after  the  assignment,  unless,  in  either  case,  the  court, 
by  special  order,  shall  enlarge  the  time. 

Ride  83. — No  further  order  on  the  defendant  in  error  to 
appear  and  join  in  error,  need  be  given,  than  the  citation  re- 
quired by  statute,  provided  that  the  same  is  served  twenty  days 
previous  to  the  return  of  the  writ  of  error. 

Ride  84. — If  the  plaintiff  in  error  fails  to  appear  and  file  his 
assignment  of  errors,  within  two  days  after  the  return  of  the 
writ  of  error,  the  defendant  may  have  a rule  of  course,  for  judg- 
ment of  non  pros.  But,  if  there  are  not  two  days  remaining  in 
term  after  the  return  of  the  writ  of  error,  the  plaintiff  will  be 
entitled  to  the  two  first  days  of  the  succeeding  term. 
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Rule  85. — The  plaintiff  in  error  may,  by  affidavit,  show  and 
prove  the  value  of  the  matter  in  dispute,  in  order  to  sustain  the 
jurisdidio  of  the  court,  and  a suggestion  shall  thereupon  be  en- 
tered on  the  record. 

Rule  86. — No  cert  yrari  for  diminution  shall  issue,  without  the 
affidavit  of  the  party,  showing  reasonable  cause  for  alleging  dim- 
inution, and  in  what  such  diminution  consists ; nor  shall  it  bo 
allowed  after  issue  in  error  joined,  without  special  order. 

Rule  87. — In  every  cause  in  which  the  defendant  in  error  fails 
to  appear,  the  plaintiff  in  error  may  proceed  ex  parte. 

Rule  88. — When  a bond  with  sureties  is  approved  by  the 
judge  and  tiled,  the  clerk  may  seal  a writ  of  error,  without"  man- 
date or  allowance  by  the  judge. 

Rule  89. — A judge’s  order,  staying  proceedings,  accompanied 
with  service  of  notice  of  motion,  anil  copies  of  proofs  to  be  used 
thereon,  shall  stand  in  force  until  revoked  or  mollified  by  one  of 
the  judges,  or  until  the  order' of  the  court  thereon.  But,  if  the 
party  obtaining  such  order  shall  not  proceed  thereon  at  the  next 
term,  the  opposite  party  may  enter  an  order  of  course,  vacating 
such  stay  of  proceedings,  and  for  his  costs  in  consequence  there- 
of. 

Rule  90. — No  agreement  or  consent,  between  the  parties  or 
their  attorneys,  in  respect  to  the  proceedings  in  court,  shall  bo 
binding  unless  reduced  to  writing,  and  signed  by  the  party 
against  whom  it  shall  be  alleged  or  suggested. 

Rule  91. — When  a suit  shall  be  commenced  for  a non-resident, 
and  also  when,  at  any  time  pending  the  action,  the  plaintiff  shall 
remove  out  of  the  district,  and  the  attorney  shall  thereafter 
proceed  in  such  suit,  without  security  for  costs  being  given,  ho 
shall,  in  either  case,  bo  deemed  to  have  become  security  for. 
costs  to  an  amount  not  exceeding  one  hundred  dollars.  Provided, 
that  this  rale  shall  not  apply  where  one  of  several  plaintiffs 
resides  within  the  district. 

Rule  92. — Upon  payment  of  money  into  court,  except  with  a 
plea  of  tender,  the  plaintiff,  if  he  accept  thereof  in  full  of  the 
debt  or  damages  claimed,  shall  serve  the  defendant  with  a bill 
of  costs,  nnd  give  two  days’  notice  of  taxation  ; and  unless  the 
defendant  pays  the  costs  within  two  days  after  the  same  shall 
bo  taxed,  the  plaintiff  may  take  out  the  money  and  proceed  in 
the  cause,  ana  shall  be  entitled  to  judgment  for  the  amou'nt  so 
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taken  out  of  court ; but  execution  shall  be  endorsed  “ to  levy 
the  costs  of  suit.”  And,  where  money  is  paid  into  court,  the 
amount  shall  not  be  struck  out  of  the  declaration  or  verdict,  but 
the  plaintiff  shall  deduct  the  same  from  his  execution. 

Rule  93. — Attorneys  and  counsellors  of  the  supreme  court, 
and  solicitors  and  counsellors  of  the  court  of  chancery,  of  this 
State,  may,  ou  presentation  of  their  licenses  to  the  clerk  and  his 
report  of  their  degree,  have  an  order  of  course  entered,  in  open 
court,  in  term  time,  or  in  the  common  rules,  in  vacation,  admit- 
ting them  to  the  same  standing  in  this  court ; and  attorneys  and 
solicitors  of  the  said  courts  may  also  be  admitted  as  proctors, 
and  counsellors  of  the  said  courts  may  be  admitted  as  advocates, 
on  the  admiralty  side  of  this  court ; all  such  officers  first  taking 
and  subscribing  the  oaths  of  office  prescribed  by  the  constitution 
and  laws  of  the  United  States. 

Rule  94. — The  clerk  may  tax  or  certify  bills  of  costs,  and  sign 
judgment  records.  In  case  of  the  absence  of  the  clerk  from  the 
city,  or  his  inability  to  transact  business,  his  deputy  or  chief 
clerk  is  authorized  to  sign  judgments,  and  tax  or  certify  all  bills 
of  costs  in  this  court,  other  than  those  of  the  clerk. 

Rule  95. — No  costs  Shall  hereafter  bo  taxed  by  either  party, 
as  against  the  other,  on  motion  made  pursuant  to  the  40th  rule 
of  this  court,  except  for  disbursements  actually  incurred,  unless 
upon  proceedings  taken  under  the  5th  rule  of  this  court. 

Rule  90. — The  costs  of  parties,  except  as  otherwise  regulated 
by  law,  shall  be  allowed  according  to  the  rates,  for  the  time 
being,  in  the  supreme  coiu  t of  this  State  ; and  for  taking  depo- 
sitions, under  the  act  of  Congress,  or  under  commissions,  the 
same  charges,  and  no  other,  shall  be  taxed,  as  if  tjie  depositions 
had  been  drawn  and  engrossed  by  the  attorneys  ; and  no  other 
charges,  or  expenses,  incurred  m taking  such  depositions,  or 
executing,  or  returning,  commissions  shall  be  taxed  by  one  party 
against  the  other. 

Rule  97. — Appeals  from  taxation  of  costs,  may  bo  made 
inafanler  to  a judge  out  of  court,  but  no  costs  shall  be  allowed  to 
either  party,  on  such  appeal. 

Rule  98. — No  notice,  (except  to  settle  a case,  or  bill  of  excep- 
tions,! can  be  given  for  proceedings  before  a judge  out  of  the 
city  of  New  York,  without  an  order  first  obtained  for  that  purpose, 
or  ah  affidavit  showing  both  judges  absent  from  the  city. 
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Rule  99. — Causes  will  be  called  in  their  place  on  the  calendar, 
and  no  motion  will  be  entertained  to  set  them  down  for  a par- 
ticular day,  and  if  not  moved  for  trial,  when  called,  the  party 
entitled  to  bring  them  on  will  be  regarded  in  default,  unless  the 
entire  calendar  is  called  again. 

Rule  100. — "Where  two  counsels,  on  each  side,  either  in  civil 
or  criminal  causes,  sum  up  to  the  jury,  or  argue  to  the  court,  the 
arguments  shall  bo  heard  alternately,  and  not  from  both  counsel 
consecutively  on  the  same  side. 

Rule  101. — The  clerk  of  this  court,  and;  in  case  of  his  sick- 
ness, or  inability  to  transact  business,  or  absence  from  the  city, 
his  deputy,  or  chief  clerk,  being  of  the  degree  of  attorney  or 
counsellor  of  this  court,  (and  whose  appointment  shall  have  been 
duly  filed  in  the  clerk’s  office,)  may  take  the  acknowledgment  of 
satisfaction  of  judgment  entered  in  this  court. 

Rule  102.— In  cases  not  provided  for  by  the  rules  of  this 
court,  the  rules  of  the  district  court  of  the  southern  district  of 
New  York,  for  the  time  being,  whether  now  in  force,  or  subse- 
quently adopted,  so  far  as  the  same  are  applicable,  are  to  be 
considered  as  rules  for  this  court. 

Rule  103. — The  sheriff,  and  under  sheriff,  of  the  city  and 
county  of  New  York,  are  appointed  to  serve  process,  issued  out 
of  this  court,  in  all  causes  in  which  the  marshal  of  the  southern 
district  of  New  York,  or  his  deputy,  is  a party. 

Rule  104. — The  clerk  of  this  court,  and  his  chief  clerk  or 
deputy,  the  general  deputy  of  the  marshal  of  the  southern  district 
of  New  York,  (the  said  chief  clerk  or  deputy  of  the  clerk  and 
general  deputy  of  the  marshal  being  designated  by  appointments 
duly  filed  in  the  clerk’s  office,)  and  the  clerk  of  each  of  the 
counties  within  the  southern  district  of  New  York,  (other  than 
the  city  and  county  of  New  York,)  for  the  time  being,  shall, 
ex-qffieio,  be  commissioners  to  take  affidavits  and  acknowledgment 
of  bail,  in  civil  causes  depending  in  the  courts  of  the  United 
States,  pursuant  to  the  provisions  of  the  acts  of  Congress  in  that 
Dehalf ; and  all  orders  heretofore  made  for  the  appointment  of 
such  commissioners  are  hereby  annulled. 


EQUITY  RULES. 

Rule  10.3. — No  motion  for  an  injunction,  (except  to  stay  waste), 
shall  be  hoard,  unless  a copy  of  the  bill,  and  of  the  depositions 
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to  bo  offered  in  its  support,  shall  be  served  on  the  adverse  party, 
or  his  attorney,  at  least  four  days  before  motion  mado. 

Rule  10G. — The  defendant  may  show  eause  against  the  allow- 
ance of  an  injunction,  either  by  plea,  answer  or  demurrer  to  the 
bill,  or  by  parol  exception  to  its  legal  sufficiency,  or  by  deposi- 
tion, disproving  the  equity  on  which  the  motion  is  founded. 

Rule  107. — Suppletory,  or  supporting,  proofs  may,  at  the  dis- 
cretion of  the  court,  or  judge,  be  offered,  by  the  complainant,  to 
rebut  the  cause  shown  by  the  defendant : but  the  reception  of 
such  additional  proofs  is  not  to  permit  the  introduction  of  fur- 
ther proofs  in  opposition  thereto,  by  the  defendant,  previous  to 
the  final  hearing  upon  the  merits. 

i?«feT08. — If  a general  commission  is  not  issued,  pursuant 
to  the  2oth  Rule  of  the  supreme  court,  within  ten  days  after  re- 
plication filed,  either  party  may  give  notice  of  the  examination 
of  witnesses  before  tne  standing  examiner  of  this  court ; and 
three  mouths  from  the  time  of  the  replication  shall  be  allowed 
the  parties  for  taking  their  depositions  before  the  examiner. 

Rule  109. — When  no  proceedings  are  taken  by  either  party 
within  thirty  days  after  replication,  for  the  examination  of  wit- 
nesses out  of  court,  either  party  may  set  the  cause  down  for 
hearing  upon  the  pleadings. 

Rule  110. — Whenever  it  is  intended  to  offer  oral  proof  in  open 
court,  the  party  proposing  it  shall  give  duo  notice  to  the  oppo- 
site party  of  the  names  of  the  witnesses,  the  matters  to  winch 
they  are  to  be  examined,  and  of  the  reasons  upon  which  4ie  will 
move  for  an  examination. 

Rule  111. — All  special  motions,  in  reference  to  matters  of 
practice,  may  be  made  in  open  court,  or  before  a judge  at  cham- 
bers. 

Rule  112. — No  rule,  or  order,  need  be  entered  for  the  pub- 
lication of  testimony ; but,  so  soon  as  the  commissioner  or  ex- 
aminer shall  have  completed  the  testimony  offered,  the  party 
taking  it  shall  cause  the  deposition  to  be  filed  in  the  clerk’s 
office,  and  forthwith  give  notice  thereof  to  the  adverse  party. 
Either  party  may  thereupon  enter  a rul9,  of  course,  that  the 
clerk  open  the  commission,  or  deposition,  and  file  the  same. 

Rule  113. — Within  four  days  after  the  clerk  shall  have  pre- 
pared copies  of  the  depositions,  (provided  the  same  were  applied 
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for  in  two  days  after  the  notice  of  the  filing  thereof,)  the  adverse 
party  may  give  notice  of  exception,  before  a judge  at  chambers, 
to  the  proofs  or  any  part  of  them,  on  account  of  any  irregularity 
in  taking  the  depositions,  or  executing  the  commissions ; and,  if 
no  such  notice  of  exception  is  given,  all  objections  to  the  form, 
or  manner  in  which  the  proofs  'were  taken,  shall  be  deemed 
waived. 

Rule  114. — When  a motion  for  rehearing  is  made  during  the 
term  at  which  a decree  has  been  rendered,  the  enrolling  or  re- 
cording of  such  decree  shall  bo  suspended,  until  the  final  dispo- 
sition of  such  motion  by  the  court. 

Rule  115. — A master,  or  examiner,  in  taking  proofs,  or  in 
matters  of  reference,  shall  not,  without  the  written  consent  of  all 
parties,  or  the  authorization  of  one  of  the  judges,  adjourn  pro- 
ceedings pending  before  him,  for  a longer  time  than  ten  days. 


RULES  ON  APPEALS 

Rule  116. — An  appeal  can  be  taken  from  no  other  than  final 
decrees. 

Rule  117. — A decree  shall  be  deemed  final,  when  in  a state 
for  execution  without  further  action  of  the  court  below. 

Rule  118. — Every  appeal  to  the  circuit  court,  in  a cause  of 
admiralty  and  maritime  jurisdiction,  shall  be  in  writing,  signed 
by  the  party,  or  his  proctor,  and  delivered  to  the  clerk  of  the 
district  court  from  the  decree  of  which  the  appeal  shall  be  made; 
and  it  shall  be  returned  to  the  court,  with  the  necessary  docu- 
ments and  proceedings,  within  twenty  days,  and  by  the  first  day 
of  the  next  term  after  the  delivery  thereof  to  the  clerk,  unless  a 
longer  time  is  allowed  by  the  judge. 

Rule  119. — The  appeal  shall  briefly  state  the  prayers,  or 
allegations,  of  the  parties  to  the  suit,  in  the  district  court,  the 
proceedings  in  that  court,  and  the  decree,  with  the  time  of  ren- 
dering the  same.  It  shall  also  state  whether  it  is  intended,  on 
the  appeal,  or  make  new  allegations,  or  pray  different  relief,  or 
to  seek  a new  decision  on  the  facts,  and  the  appellants  shall  be 
concluded  in  this  behalf,  by  the  appeal  filed. 

Rule  120. — A copy  of  the  appeal  shall,  at  the  same  time,  bo 
served  on  the  proctor  of  the  appellees  in  the  court  below.  And 
an  affidavit  of  the  duo  service  of  snoh  copy,  shall  bo  filed  with 
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the  appeal.  And  no  process,  or  order,  shall  be  necessary  to 
bring  the  appellees  into  this  court. 

Iiulc  121. — If,  in  the  appeal,  it  shall  not  bo  intended  to  make 
new  allegations,  to  pray  dlifereut  relief,  nor  to  seek  a new  deci- 
sion of  the  facts,  then  the  pleadings,  evidence,  and  decree,  in 
the  district  court,  with  the  stipulations  in  the  cause,  and  the 
clerk’s  account  of  the  funds  in  court,  in  the  cause,  if  any,  shall 
be  certified  to  this  court  with  the  appeal.  But,  in  all  cases,  the 
statement  of  facts  agreed  between  the  parties,  or  settled  by  the 
judge  of  the  district  court,  and  on  file,  according  to  the  practice 
of  that  court,  may  bo  certified  in  the  place  of  the  evidence  at  large. 

Rule  122. — If  it  shall  be  intended  to  seek  only  a new  decision 
of  the  facts,  then  the  pleadings  of  the  parties,  with  the  stipula- 
tions in  the  cause,  and  the  clerk’s  account  of  the  funds  in  court, 
if  any,  and  the  exhibits  and  depositions  in  the  cause,  shall  be 
certified  to  this  court  with  the  appeal.  But  the  proofs  need  not 
be  certified,  unless  specially  required  by  the  appellant  or  ordered 
by  this  court. 

Rule  123.— If  it  shall  be  intended  to  make  new  allegations, 
or  to  seek  new  relief,  then  the  return  to  the  petition  of  appeal 
shall  only  contain  copies  of  the  process  issued  upon  the  hbel, 
and  of  the  return  thereof,  the  account  of  the  clerk  of  the  funds 
in  court,  in  the  cause,  the  depositions  and  exhibits,  and  the  stip- 
ulations in  the  cause. 

Rule  124. — The  appellant  shall  cause  the  notice  of  appeal, 
and  an  affidavit  of  the  service  of  a copy  thereof,  with  the  docu- 
ments required  to  be  returned  with  the  appeal,  to  1>6  filed 
in  tliis  court  within  four  days  after  the  return  is  completed 
by  the  clerk,  otherwise  the  appeal  shall  not  be  received,  and 
shall  be  deemed  deserted ; and  a certificate  in  this  behalf  shall 
be.  made  to  the  court  from  which  the  appeal  is  made,  which  may 
proceed  to  execution  of  its  decree. 

Rule  125. — This  court  shall  be  deemed  possessed  of  the  cause 
from  the  time  of  filing  the  appeal,  with  the  documents  required 
to  be  returned  therewith,  in  this  court. 

Rule  126. — If  the  appellee  does  not  enter  his  appearance 
within  the  two  first  days  in  term  succeeding  the  filing  the  appeal 
and  proceedings,  and  affidavit  of  service  of  notice  thereof  on 
him,  the  appellant  may  proceed  ex  parte  in  the  cause,  and  have 
such  decree  as  the  nature  of  the  case  may  demand. 

Rule  127. — No  answer,  or  issue,  need  be  given  to  the  appeal. 
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Each  party  may  notice  the  cause  for  hearing,  for  the  term  to 
■which  the  appeal  is  made,  (if  made  in  term  time,)  or,  if  made  in 
vacation,  for  the  term  next  succeeding. 

Rule  128.— A writ  of  inhibition  will  be  awarded,  at  the  in- 
stance of  the  appellant,  when  circumstances  require,  to  stay 
proceedings  in  the  court  below,  notice  of  such  application  hav- 
ing been  previously  given. 

Rule  129. — A mandamus  may,  in  like  manner,  be  obtained,  to 
compel  a return  of  the  appeal,  when  unreasonably  delayed  by 
the  clerk,  or  court,  below. 

Rule  130. — If  the  appellee  shall  have  any  cause  to  show  why 
new  allegations  or  proofs,  should  not  be  offered,  or  new  relief 
praved,  on  the  appeal,  he  shall  give  four  days’  notice  thereof, 
and  servo  a copy  of  the  affidavit  containing  tlie  cause  intended 
to  be  shown ; and  such  cause  shall  be  shown  within  the  two  first 
days  of  the  term  ; otherwise,  the  appeal  shall  be  allowed  accord- 
ing to  its  terms. 

Rule  131. — If  new  allegations  are  to  be  made,  or  different  re- 
lief prayed,  in  this  court,  then  the  libellant  in  the  district  court 
shall  exhibit  in  this  court  a libel,  on  oath,  within  ten  days,  to 
which  the  adverse  party  shall,  in  twenty  days,  answer  on 
oath,  subject,  in  each  case,  to  the  extension  of  those  periods,  by 
order  of  either  of  the  judges  of  this  court ; and,  on  a defaidt  in  * 
this  behalf,  the  court  will,  on  motion,  without  notice,  make  such 
order  for  finally  disposing  of  the  cause,  on  the  default  of  the 
party,  as  the  nature  of  the  case  may  require. 

Rule  132. — After  the  libel  and  answer,  whether  newly  filed  in 
this  court,  or  certified  from  the  district  court,  shall  be  filed  in 
this  court,  the  cause  shall  be  proceeded  in  to  a hearing,  as  in 
other  cases.  But  where  interrogatories  have  been  answered  in  the 
district  court,  or  written  testimony  taken,  the  same  may  be  used 
in  this  court. 

Rule  133. — The  appellee  may  move  this  court  to  have  the  de- 
cree made  in  the  district  court  carried  into  effect,  subject  to  the 
judgment  of  this  court,  or  of  the  supreme  court  on  appeal,  upon 
giving  his  own  stipulation  to  abide  and  perform  the  decree  of 
such  courts ; and  this  court  will  make  such  order,  unless  the  ap- 
pellant shall  give  security,  by  the  stipulation  of  himself  and 
competent  sureties,  for  payment  of  nil  damages  and  costs,  on 
the  appeal  in  this  court,  and  in  the  supreme  court,  in  such  sums 
as  this  court  shall  direct. 
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Rule  134. — In  cases  -where  an  appeal  shall  lie  from  the  decree 
of  this  court,  the  final  decree  shall  not  be  executed  until  ten  days 
shall  have  elapsed  from  the  pronouncing,  or  filing,  of  the  decision 
of  the  court. 

Rule  135. — When  appeal  shall  be  made  from  the  decree  of 
this  court,  the  appellant  shall,  within  four  days  from  the  pro- 
nouncing or  filing  of  such  decision,  unless  further  time  is  allow'ed 
by  the  judge,  make,  and  serve  on  the  adverse  party,  a statement 
of  the  testimony  on  the  trial,  excepting  such  evidence  as  was  in 
writing,  which  shall  be  properly  referred  to  therein.  The  party 
on  whom  the  same  shall  be  served  shall,  in  four  days  after  such 
service,  propose  amendments  thereto,  or  the  statement  shall  be 
deemed  acquiesced  in,  and  the  statement  and  amendments)  un- 
less acquiesced  in,  shall  be  submitted  by  the  appellant  to  the 
judge  in  four  days  afterwards  for  settlement ; and  the  same, 
when  settled,  shall  be  engrossed  by  the  clerk,  and,  with  the  writ- 
ten evidence,  shall  be  deemed  the  proofs  on  which  the  decree  is 
made,  and  shall  operate  as  a stay  of  further  proceedings  in  this 
court. 

Rule  130. — In  all  cases,  in  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  not  expressly  provided  for  by  the  foregoing  rules 
of  this  court,  the  rules  of  ^practice  of  the  district  court  for  the 
southern  district  of  New  Tork,  being  in  force  at  the  time,  and 
whether  established  before  or  after  these  rules,  (not  being  incon- 
. sistent  with  these  rales,)  are  adopted,  and  are  to  be  received  as 
rules  of  practice  in  this  court. 


March  4 th,  1840. 

In  all  cases  in  which  persons  convicted  of  offences  against 
the  statutes  of  the  United  States  shall  be  sentenced  to  imprison- 
ment, and  the  sentence  shall  not  also  specify  that  the  party  be 
kept  at  hard  labor,  it  shall  be  the  duty  of  the  marshal  to  cause 
suoh  party  to  be  imprisoned  in  any  one  of  the  prisons  witliin 
the  city  and  county  of  Now  York  which  ho  may  select  for  the 
purpose. 

(The  following  rules,  numbered  from  137  to  113,  both  inclusive,  were  adopted 
on  the  11th  of  November,  1810. ] 

Rule  137. — Hereafter,  jurors  to  serve  in  this  court  shall  be 
designated  by  ballot,  according  to  the  method  of  forming  grand 
and  petit  juries  now  practiced  in  the  highest  court  of  law  of  this 
State,  except  that  the  panels  shall  be  certified  to  the  marshal  by 
the  clerk  of  this  court,  or  his  deputy,  if  present  at  the  drawing, 
and  except  further,  that  it  shall  not  be  necessary  for  either  judge 
of  this  court,  or  any  judge  of  a State  court,  or  justice  of  the 
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peace,  to  be  present  at  the  drawing,  or  for  any  notice  thereof  to 
be  published. 

Rule  138. — The  jurors  shall  be  drawn  from  the  ballot-boxes 
kept  by  the  clerk  of  the  city  and  county  of  New  York,  in  all  cases 
except  as  provided  for  and  directed  by  rule  140.  In  case  of  de- 
fault or  defect  of  jurors  at  term,  or  the  discharge  of  a panel,  and 
the  summoning  a new  one  in  its  place,  the  venire  may  be  made 
returnable  forthwith,  or  at  any  convenient  day  in  term,  and,  in 
either  such  case,  the  drawing  shall  be  at  the  time  directed  by 
the  court  or  either  of  the  judges. 

Rule  139. — In  ease  a sufficient  number  of  grand  jurors  shall 
not  appear  on  the  return  of  the  venire,  or,  after  appearing,  shall 
be  excused  by  the  court,  or  absent  themselves,  so  that  there  shall 
be  in  attendance  less  than  sixteeu  grand  jurors  duly  qualified, 
the  court  may,  by  order,  direct  the  marshal  forthwith  to  sum- 
mon the  number  of  persons  necessary  to  complete  such  grand 
jury- 

Rule  140. — The  court,  or  either  of  the  judges,  may,  from  time 
to  time,  by  order  to  the  clerk,  (to  be  bv  him  endorsed  on  the 
venire,)  direct  the  whole  or  any  part  of  the  jurors  required  to 
serve  at  any  term,  or  portion  of  a term,  to  be  returned  from 
such  parts  of  the  district,  besides  the  city  and  county  of  New 
York,  as  the  court  or  judge  may  designate,  so  as  shall  be  most 
favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an  un- 
necessary expense,  or  unduly  to  burthen  the  citizens  of  the  dis- 
trict with  jury  service. 

Rule  141. — In  executing  venires  issued  pursuant  to  rule  140, 
the  clerk  assisting  in  drawing  shall  insert  upon  the  panels,  and 
certify,  the  names  of  (qualified  jurors  residing  in  the.  following 
places  only  in  the  counties  hereafter  named,  (and  .shall  omit  the 
names  of  jurors  drawn  from  the  box  who  reside  elsewhere,)  to 
wit : in  Stuyvesant  and  Hudson,  in  Columbia  County ; in  Athens 
and  Catskill,  in  Greene  County ; in  Sangerties  and  Kingston,  in 
Ulster  County ; in  Poughkeepsie  and  Fishkill,  in  Duchess 
County ; in  Newburgh  and  New  Windsor,  in  Orange  County ; 
in  Castleton,  in  Richmond  County ; in  Brooklyn,  Williamsburgh 
and  Flatbush,  in  Kings  County ; aud  in  Flushing  and  Jamaica, 
in  Queens  County. 

R tb  142. — The  clerks  of  the  several  counties  within  the  dis- 
trict in  which  venires  tire  to  be  executed,  are  empowered  to  draw 
jurors  and  certify  panels  for  this  court,  in  the  same  manner 
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practisod  for  the  highest  court  of  law  of  the  State,  when  the 
clerk  of  this  court  or  his  deputy  is  not  present  at  the  drawing. 

Rule  143. — In  case  the  clork  of  the  city  and  county  of  New 
York,  or  any  county  in  this  district,  shall  refuse  to  draw  jurors 
for  this  court,  or  shall  not  permit  the  officers  of  this  court  to  use 
the  boxes  provided  and  kept  in  his  office  for  drawing  juries  to 
serve  in  the  State  court,  the  marshal  shall  immediately  thereupon 
procure  copies  of  the  lists  of  jurors  qualified  to  serve  in  the 
highest  court  of  law  of  the  State,  prepared,  from  time  to  time, 
pursuant  to  the  law  of  the  State,  in  the  different  wards  of  the 
city  of  New  York,  and  in  the  other  places  designated  in  Rule 
141,  and  file  the  same  with  the  clerk  of  this  court,  verified  by 
the  official  certificate  of  the  officers  with  whom  the  same  are 
filed  or  deposited,  or  by  that  of  the  officers  required  by  the  law 
of  the  State  to  prepare  and  authenticate  them,  or,  if  such  proof 
is  refused,  or  cannot  be  obtained,  then  by  affidavit ; ana  the 
clerk  shall  thereupon  prepare  proper  boxes  and  ballots,  conform- 
ably to  the  practice  in  the  State  courts,  and  the  drawing  of 
jurors  from  such  boxes  shall  be  made  and  conducted  thereafter 
by  the  marshal  and  clerk  according  to  the  mode  now  practiced 
under  the  law  of  the  State,  except  that  a publication  of  any  pre- 
vious notice  thereof,  or  the  attendance  tnereat  of  either  of  the 
judges  of  this  court,  or  any  other  magistrate,  shall  not  be  neces- 
sary. 

Mabch  12th,  1841. 

The  clerk  of  this  court,  and  also  the  clerk  of  the  district 
court  of  the  United  States  for  the  southern  district  of  New 
York,  and  the. chief  clerk  or  deputy  of  each  of  said  clerks,  (the 
said  chief  clerk  or  deputy  being  designated  by  appointment  duly 
filed  in  the  office  of  tho  said  clerks  respectively),  for  the  time 
being,  shall,  ex  officio,  be  commissioners  to  take  affidavits  and  ac- 
knowledgments of  bail  in  civil  causes  depending  in  the  courts  of 
the  United  States,  pursuant  to  the  provisions  of  tho  Acts  of 
Congress  in  that  behalf ; and  the  said  clerks  and  deputies  are 
also  hereby  respectively  authorized  and  empowered  to  take  bail 
within  the  Southern  District  of  New  York,  pursuant  to  the  Act 
of  Congress  of  March  2d,  1793. 

Apeii.  17th,  1845. 

So  much  of  standing  Rule  99  of  this  court,  as  prohibits  mo- 
tions to  set  down  causes  placed  on  the  calendar  for  a particular 
day,  and  also  so  much  of  standing  Rule  104,  as  designates  and 
appoints  the  general  deputy  of  the  Marshal  of  the  southern  dis- 
trict of  New  Yoik  ex  officio,  a Commissioner  to  take  affidavits 
and  acknowledgments  of  bail,  in  civil  causes  depending  in  the 
33 
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courts  of  the  United  States,  be,  and  the  same  are,  hereby  abro- 
gated and  repealed,  but  no  other  portions  of  the  said  rules  are 
to  be  affected  by  this  order. 

Masters  and  Examiners  in  chancery,  designated  and  appoint- 
ed by  this  court  to  act  as  such,  on  the  Equity  side  thereof,  shall, 
ex-officio,  be  commissioners  to  take  affidavits  and  acknowledg- 
ments of  bail,  in  civil  causes  depending  in  the  couth}  of  the 
United  States,  and  to  take  bail  within  the  southern  district  of 
New  York,  pursuant  to  the  provisions  of  the  several  Acts  of 
Congress  in  that  behalf  ; and  every  such  Master  in  chancery  for 
the  time  being  is  hereby  designated  and  appointed,  ex  ojiciv, 
commissioner  as  aforesaid.  This  rule  or  order  is  not  to  affect 
the  rule  or  order  of  the  court  in  this  behalf,  entered  March  12th, 
1841. 


June  28th,  1845. 

In  place  of  the  provisions  of  Rule  96  of  this  court,  for  the 
taxation  of  costs  of  parties,  the  costs  of  parties  (their  attorneys, 
solicitors  and  counsel)  shall  be  allowed  and  taxed  conformably 
to  the  regulation  and  appointment  of  costs  made  in  the  last  pro- 
viso but  one  to  section  one,  No.  167,  of  the  Act  of  Congress  ap- 
proved May  18th,  1842,  entitled  “ An  Act  making  appropriations 
for  the  civil  and  diplomatic  expenses  of  Government  for  the  year 

For  services  rendered  pursuant  to  the  course  of  practice  of 
this  court,  for  which  no  fees  are  specially  appointed  by  Acts  of 
Congress,  or  of  the  State  of  New  York,  in  force,  there  shall  be 
allowed,  on  taxation,  the  same  rates  of  compensation  as,  by  the 
usages  or  adjudications  of  this  court,  or  the  supreme  court  of  the 
United  States,  were  allowed  therefor  at  the  time  of  the  passage 
of  the  act  of  May,  18th,  1842,  aforesaid. 

In  all  cases  of  taxation  of  costs,  fees  shall  be  allowed,  as 
having  been  appointed  by  the  laws  of  the  State,  only  according 
to  the  rates  allowed  for  like  services,  in  similar  cases,  in  the 
highest  courts  of  law  or  equity,  of  original  jurisdiction,  of  the 
State  of  New  York. 

Skitembeb  2d.  1845. 

On  appeals,  no  paper  proceedings  shall  be  read  in  this  court, 
unless  they  be  papers  duly  sent  up  by  the  court  below,  and  on 
file  in  this  court,  or  original  papers  on  the  files  of  this  court,  or 
copies  of  such  papers  duly  certified  by  the  clerk  of  this  court. 


Mai  18th.  1846. 

Hereafter,  on  motions  for  an  injunction,  becauso  of  the 
infringement  of  a patent  right,  the  complainant  shall  not  bo 
permitted  to  give  evidence  to  rebut  the  cause  shown  by  the  de- 
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fendant  against  the  allowance  thereof,  other  than  to  a denial 
that  the  defendant  uses  the  discovery  or  invention  claimed  by 
the  complainant,  or  to  a claim  by  the  defendant  that  he, acts 
under  an  assignment  or  license  from  the  patentee ; and,  on 
motions  for  injunctions  to  stay  waste,  only  to  a defence  set  up 
justifying  the. waste  ; and,  in  neither  case  shall  such  suppletory 
or  supporting  proofs  be  received,  unless  the  court,  or  one  of  the 
judges,  on  satisfactory  cause  shown,  shall,  by  order  previously 
made,  allow  the  same  to  be  given  ; and  so  much  of  Rule  107,  of 
the  standing  rules  in  equity  of  this  court,  adopted  April  28th, 
1838,  as  may  bo  inconsistent  herewith,  is  repealed. 

Motions  for  injunctions  shall  be  brought  on  by  the  complain- 
ant on  the  day  named  in  the  notice,  if  the  court  is  then  in  session, 
and,  in  default  thereof,  the  defendant  may  move  that  the  notice 
be  discharged  for  the  term,  with  costs,  unless  further  time  is 
given,  or  the  hearing  is  delayed  by  order  of  the  court. 

April  1st,  1850. 

No  action,  real  or  personal,  shall  abate  by  the  death,  marriage, 
or  other  disability  of  either  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive  or  continue.  In 
case  of  the  death,  marriage,  or  other  disability  of  a party,  the 
court,  on  motion,  may  allowed  the  cause  to  be  continued  by  or 
against  the  successor  in  interest,  on  the  usual  notice  to  the  party 
interested,  or  such  other  notice  as  may  be  directed  by  the  court. 

October  10  th,  1850. 

The  clerk  of  this  court,  and  the  clerk  of  the  district  court  of 
the  United  States  for  the  southern  district  of  New  York,  and  also 
the  chief  clerk  or  deputy  of  each  of  said  clerks,  and  also  the 
county  judge  of  each  of  the  counties  within  the  southern  district 
of  the  State  of  New  York,  and  also  the  standing  masters  in 
chancery  appointed  by  this  court,  (such  officers  respectfully 
being  of  the  degree  of  counsellor  at  law,  of  this  or  of  the 
supreme  court  of  the  State  of  New  York,)  shall  each  be, 
ex-officio,  and  is  hereby  appointed  by  this  court,  a commissioner 
of  this  court,  to  take  affidavits  in  civil  causes  depending  in  the 
courts  of  the  United  States,  and  to  execute  and  perform  all  the 
powers  conferred  by  the  act  of  congress  entitled,  “ An  act  in 
addition  to  the  act  entitled,  ‘ an  act  to  establish  the  judicial 
courts  of  the  United  States,’  ” approved  March  2d,  1793 ; and 
the  act  of  congress  entitled  “ an  act  for  the  more  convenient 
taking  of  affidavits  and  bail  in  civil  causes  depending  in  the 
courts  of  the  United  States,”  approved  February  20th,  1812 ; 
and  the  act  of  congress  entitled  “ an  act  in  addition  to  an  act 
entitled  ‘ an  act  for  the  more  convenient  taking  of  affidavits  and 
bail  in  civil  causes  depending  in  the  courts  of  the  United  States,’  ” 
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approved  March  1st,  1817 ; and  the  act  of  congress  entitled, 
“ An  act  further  supplementary  to  an  Act  entitled  ‘ an  act  to 
establish  the  judicial  courts  of  the  United  States,’  passed  tho 
24th  September,  1789,”  approved  August  23d,  1842 ; and  the  act 
entitled,  “ An  act  to  amend  and  supplementary  to  the  act  enti- 
tled, “An  act  respecting  fugitives  from  justice  and  persons  es- 
caping from  the  service  of  their  masters,’  approved  February 
12th,  1793,”  approved  September  18th,  1850. 


Jjjiujini  20th,  1S5I. 

The  clerk  of  this  court,  and  the  clerk  of  the  district  court  of 
the  United  States  for  the  southern  district  of  New  York,  and 
also  the  chief  clerk  or  deputy  of  each  of  said  clerks  (such 
chief  clerk  or  deputy  being  designated  in  writing  by  the  clerk 
appointing  him,  and  the  appointment  b ‘ing  approved  by  the  cir- 
cuit judge  of  this  circuit,  or,  in  case  of  his  absence  from  the  dis- 
trict, by  tho  district  judge,  and  such  designation,  with  the 
approval  endorsed  thereon,  being  filed  in  his  office  by  each  of 
the  said  clerks  respectively,)  and  also  the  standing  masters  in 
chancery  appointed  by  this  court,  and  also  the  county  judge  of 
each  county  within  the  southern  district  of  New  York,  other  than 
tho  county  of  Kings  and  the  city  and  county  of  New  York,  (if 
the  said  officers  before  named  shall  bo  each  of  the  degree  of 
counsellor  at  law  of  this  court,  or  of  tho  supreme  court  of  tho 
State  of  New  York,)  whother  said  officers  are  in  office  at  tin 
time  of  making  this  order,  or  shall  be  subsequently  appointed 
or  elected  thereto,  shall  be,  whilst  holding  such  office,  ex  officio, 
commissioners  of  this  court,  and  each  of  such  officers,  whilst  in 
office,  is  hereby  appointed  a commissioner  to  take  affidavits  in 
civil  causes  depending  in  the  courts  of  the  United  States,  and 
to  execute  all  the  powers,  and  perform  all  the  duties,  authorized 
or  conferred  bv  tho  act  of  Congress  entitled,  “ an  act  in  addition 
to  tho  act  entitled,  ‘ an  act  to  establish  tho  judicial  courts  of  tho 
United  States,’  ” approved  March  2d,  1793;  and  tho  act  of  Congress 
entitled,  “ an  act  for  the  more  convenient  taking  of  affidavits 
and  bail  in  civil  causes  depending  in  the  courts  of  the  United 
States,”  approved  February  20th  1812  ; and  the  act  of  Congress 
entitled,  “ an  act  in  addition  to  the  act  entitled,  ‘ an  act  for  tho 
more  convenient  taking  of  affidavits  and  bail  in  civil  causes 
depending  in  tho  courts  of  the  United  States,’  ” approved  March 
1st,  1817  ; and  the  act  of  Congress  entitled,  “ an  act  further  sup- 
plementary to  an  act  entitled, ‘an  act  to  establish  the  judicial 
courts  of  the  United  States,’  passed  the  24th  September,  1789,” 
approved  August  23d,  1842;  and  the  net  entitled,  “an  act  to 
amend  and  supplementary  to  tho  act  entitled,  ‘ an  act  respecting 
fugitives  from  justice,  and  persons  escaping  from  the  serviee  of 
their  masters,'  approved  February  12th,  1793,”  approved  Sep- 
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tember  10th,  1850;  or  of  any  other  act  of  Congress  having  rela- 
tion to  such  commissioners  and  their  duties  or  powers. 

January  29th,  1851. 

Except  as  may  be  from  time  to  time  otherwise  specially 
ordered  by  the  court,  when  hereafter  a venire  shall  issue  pur- 
suant to  the  standing  rules  of  the  court,  for  the  purpose  of  sum- 
moning petit  jurors  to  serve  in  this  court,  the  marshal  or  other 
officer  to  whom  such  venire  shall  be  directed,  shall,  with  the 
clerk,  or  his  deputy,  repair  therewith  to  the  office  of  the  clerk  of 
the  city  and  county  of  New  York,  and  there,  at  least  ten  days 
before  the  return  of  such  venire,  in  the  presence  of  the  said  clerk 
of  the  city  and  county,  and  of  the  marshal,  or  other  such  officer, 
the  clerk  or  deputy  shall  proceed,  if  the  clerk  of  said  city  and 
county  shall  consent  thereto,  to  draw  out  of  tho  box  of  jurors 
qualified,  accordin'*  as  the  law  of  the  State  of  New  York  was  on 
the  20th  day  of  July,  1840,  to  serve  in  the  highest  court  of  law 
thereof,  kept  by  tho  clerk  of  the  said  city  and  county,  the  names 
of  so  many  jurors  as  by  the  said  venire  shall  be  required  to  be 
summoned.  And  tho  clerk  of  this  court  shall  immediately  make 
out  and  certify  under  his  hand  a panel  of  tho  jurors  so  drawn, 
with  their  respective  additions  and  places  of  abode,  and  deliver 
tho  same  to  the  marshal  or  other  such  officer,  and  the  persons 
so  certified  shall  be  summoned  to  serve  as  jurors  pursuant  to 
such  venire;  and,  if  any  of  the  persons  whose  names  are  so 
drawn  shall  be  dead,  or  removed  from  the  city  and  count}’,  or  not 
qualified  as  aforesaid,  within  the  ^nowledge  of  the  clerk  or 
marshal,  then  such  names  shall  be  disregarded,  and  the  clerk 
shall  forthwith  proceed  to  draw’  out  of  the  said  boxes  other 
names,  until  the  said  panel  shall  bo  completed. 

Whenever  the  court  shall 'order  petit  jurors  under  such  venire 
to  be  taken  wholly,  or  in  part,  from  any  county  or  counties  with- 
in the  district  other  than  the  city  and  county  of  New  York,  the 
panel  or  panels  thereof  shall  be  drawn,  certified  and  summoned, 
in  like  manner  as  is  directed  in  the  preceding  order  or  rule. 


OcTOBRii  Tuna,  1831. 

Whereas,  Samuel  Blatchford,  Esq.,  counsellor-at-law,  has 
been  appointed  reporter  of  the  decisions  of  the  circuit  judge  in 
the  circuit  courts  of  the  United  States  held  in  tho  second  cir- 
cuit thereof : 

Ordered,  That  the  solicitors,  attorneys  and  proctors  of  said 
court,  in  case  of  motions  for  new  trials,  demurrers,  writs  of  error, 
appeals  in  admiralty,  and  cases  in  equity,  bringing  on  the  argu- 
ment, furnish  the  said  reporter  with  a copy  of  the  case,  demurrer 
book,  error  book,  apostles,  including  all  proofs  in  tho  court 
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below,  and  in  this  court,  in  the  case,  and  of  the  pleadings  and 
proofs  in  equity,  as  the  case  may  be,  at  or  before  the  com- 
mencement of  the  argument. 


January  27tli,  1853. 

All  and  each  of  the  commissioners  appointed  by  this  court, 
by  order  or  rule,  entered  January  20th,  1851,  to  take  affidavits 
in  civil  causes  depending  in  the  courts  of  the  United  States,  &c., 
be,  and  the  said  commissioners  are  hereby,  appointed  and 
authorized  to  act  as  commissioners,  and  each  of  them  is  hereby 
appointed  to  act  as  a commissioner,  under  the  provisions  of  the 
act  of  congress  entitled,  “ an  act  for  giving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  governments  for  the  ap- 
prehension and  delivering  up  of  certain-  offenders,"  approved 
August  12th,  1848. 

Mat  7th.  1853. 

The  clerk  shall  issue  a venire  to  the  marshal  for  a grand  jury 
to  be  in  attendance  at  the  commencement  of  each  regular  term 
of  this  court. 


September  21st,  1859. 

All  money  brought  into  court  in  any  suits  pending  in  this 
court,  shall  be  deposited  by  the  clerk  of  the  court  in  the  United 
States  Trust  Company,  upon  such  terms  as  shall  be  agreed 
between  the  clerk  and  the  company  and  approved  of  by  tho 
court. 


November  11th,  1867. 

It  having  been  found  impracticable  to  obtain  jurors  for  the 
courts  of  the  United  States  in  this  district  from  the  jury  boxes 
used  by  the  authorities  of  the  State  of  New  York  in  the  city 
and  county  of  New  York,  for  the  procuring  of  juries  for  the 
courts  of  said  State,  in  said  city  and  county,  It  is  now  ordered, 
that  the  clerk  of  this  court  and  the  clerk  of  the  district  court  of 
the  United  States  for  this  district,  make  out  and  tile  in  the  office 
of  the  clerk  of  this  court  a list  of  persons  to  servo  as  jurors  in 
courts  of  the  United  States  for  this  district,  and  that  such  list 
be  made  out  in  the  same  manner  as,  by  the  laws  of  the  State  of 
New  York,  the  public  officers  charged  with  the  duty  of  making 
out  the  list  of  jurors  to  serve  as  jurymen  in  the  courts  of  said 
State,  in  and  for  said  city  and  county,  are  required  to  make  out 
such  lii  t.  And  it  is  further  ordered,  that  the  said  clerks,  from 
time  to  time,  correct  and  revise  such  list,  as  they  may  deem  it 
necessary  so  to  do,  to  the  end  that  such  list  may  be  made  and 
kept,  so  far  as  practicable,  in  conformity  with  tiio  laws  of  the 
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State  of  New  York ; and  it  is  further  ordered,  that,  from  the  list 
bo  made  and  filed,  grand  and  petit  jurors  shall  be  selected,  and 
shall  be  drawn  by  lot,  in  accordance,  so  far  as  practicable,  with 
the  laws  of  the  State  of  New  York,  by  the  said  clerks,  as  from 
time  to  time  the  same  may  be  ordered  by  the  courts  of  the 
United  States  in  this  district,  and  a list  of  the  persons  so  drawn, 
certified  by  said  clerks,  shall  be  attached  to  the  writ  of  venire 
issued  to  the  marshal  for  the  summoning  of  such  jurors  ; and  it 
is  further  ordered,  that,  as  to  all  matters  relating  to  the  selec- 
ting, drawing  and  swearing  of  jurors  for  said  courts,  the  said 
clerks  follow,  so  far  as  practicable,  the  provisions  in  respect 
thereto  contained  in  the  laws  of  the  State  of  New  York. 

And  it  is  further  ordered,  that  the  order  made  by  this  court 
on  the  29th  day  of  January,  1851,  in  regard  to  the  drawing  and 
summoning  of  jurors,  be  and  tne  same  is  hereby  vacated. 
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RULES  IN  BANKRUPTCY 

Of  THE 

DISTRICT  COURT  of  the  UNITED  STATES, 

TOB  TJtt 

SOUTHERN  DISTRICT  OF  NEW  YORK. 


[The  Rules  numbered  from  1 to  25,  both  inclusive,  were  adopted  originally  June 
22d,  1867,  and  are  here  printed  as  subsequently  amended  The  Rules  subse- 
quently adopted  are  added,  with  the  -dates  of  their  adoption.] 


Buie  1. — In  voluntary  bankruptcy,  where  the  petition  states 
that  the  debtor,  whether  an  individual,  a copartnership,  a cor- 

E oration,  or  a joint  stock  company,  has  resided  or  carried  on 
usiness  for  the  six  months  next  immediately  preceding  the  time 
of  filing  the  petition,  or  for  the  longest  period  during  such  six 
months,  in  the  city  and  county  of  New  York,  the  petition^  shall 
be  referred  in  rotation,  by  form  No.  4,  to  the  several  registers 
appointed  in  the  six  congressional  districts  therein,  commencing 
with  the  fourth  and  ending  with  the  ninth,  in  the  order  of  the 
times  of  filing  such  petitions ; and  where  in  any  other  county, 
the  petition  shall  be  referred,  by  form  No.  4,  to  the  register  ap- 
pointed in  the  congressional  district  in  which  such  county  is  em- 
braced. A petition  may  be  otherwise  referred  for  special  reasons, 
or  in  cases  not  herein  provided  for.  In  involuntary  bankruptcy, 
the  register  will  be  designated  with  reference  to  the  special  cir- 
cumstances of  each  case. 

The  order,  form  No.  4,  designating  the  register  to  act  upon 
the  petition,  in  voluntary  bankruptcy,  shall,  in  the  case  of  a 
register  in  any  district  in  the  city  and  county  of  New  York, 
specify  as  the  place  where  the  register  shall  act  upon  the  matters 
arising  under  the  case,  and  the  warrant,  form  No.  59,  in  involun- 
tary bankruptcy,  shall,  in  a like  case,  specify  as  the  place  where 
the  meeting  of  the  creditors  will  be  held,  the  office  of  the  regis- 
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ter  as  designated  by  liim,  by  a writing  filed  with  the  clerk.  In 
the  case  of  a register  in  any  district  other  than  one  in  the  city 
and  county  of  New  York,  the  order,  form  No.  4,  in  voluntary 
bankruptcy,  shall  specify  as  the  placo  where  the  register  shall 
act  upon  the  matters  arising  under  the  case,  an  office  of  the 
register  as  designated  by  him  in  like  manner,  in  the  county  in 
which  is  the  place  of  residence  of  the  petitioner,  or  the  place  of 
business  of  the  copartnership,  corporation,  or  joint  stock  com- 
pany, as  set  forth  in  the  petition,  having  due  regard  always  to 
the  proximity  and  convenience  of  such  office  to  such  place  of 
residence  or  place  of  business ; and  in  a like  case,  in  the  warrant, 
form  No.  59,  m involuntary  bankruptcy',  the  place  will  be  desig- 
nated with  reference  to  the  special  circumstances  of  the  case. 

The  day  named  in  the  order,  form  No.  4,  for  the  attendance 
of  the  bankrupt  before  the  register,  in  voluntary  bankruptcy,  and 
the  day  named  in  the  warrant,  form  No.  59,  for  the  meeting  of 
creditors,  in  involuntary  bankruptcy,  will  be  fixed  with  reference 
to  the  convenient  and  speedy  progress  of  the  case. 

Every  register  in  a district  other  than  the  city  and  county  of 
New  York,  shall,  by  a writing  filed  with  the  clerk,  designate  the 
days  on  which  he  will  attend  at  a place  or  places  within  each 
county  in  the  district. 

Every  register  may,  in  any  case  referred  to  him,  fix  the  times 
when  he  will  act  upon  the  several  matters  arising  under  such 
case,  other  than  the  attendance  of  the  bankrupt,  as  fixed  by  the 
order,  form  No.  4,  and  the  meeting  of  creditors  as  fixed  by  the 
warrant,  fo>-m  No.  59 ; but  the  register  shall  not,  without  leave 
of  the  court,  be  at  liberty  to  change  the  place  specified  in  the 
order,  form  No.  4,  or  to  act  upon  the  matters  arising  under  a case 
in  involuntary  bankruptcy  at  any  other  place  than  one  specified 
in  the  .warrant,  form  No.  59,  as  the  place  for  the  meeting  of 
creditors. 

Rule  2. — The  adjudication  of  bankruptcy,  form  No.  58,  shall 
contain  a provision  that  tho  case  be  referred  to  one  of  the  regis- 
ter's, naming  him,  to  take  such  proceedings  thereon  as  are  required 
by  the  act. 

Rule  3. — Whenever  a petition  is  referred  to  a register  in  a 
voluntary  case,  and  whenever,  in  an  involuntary  case,  an  order 
is  made,  on  an  adjudication  of  bankruptcy,  referring  the  case  to 
a register,  the  clerk,  at  the  time  he  sends  or  delivers  to  the  regis- 
ter a copy  of  the  order  of  reference,  shall  pay  to  him  the  sum 
of  twenty-five  dollars  out  of  the  fifty  dollars  deposited  with  the 
clerk  under  section  47  of  the  act,  the  same  to  be  applied  to  the 
payment  of  such  fees  of  the  register  ns  arc  chargeable  to  the 
petitioner  making  the  deposit.  Whenever,  by  a return  made  to 
the  court,  by  the  register,  of  the  fees  so  chargeablo  for  services 
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rendered  by  him,  it  shall  appear  that  the  aggregate  amount 
of  such  fees  exceeds  the  aggregate  payments  made  thereon  to  * 
the  register  out  of  the  fifty  dollars,  the  clerk  shall,  if  requested 
by  the  register,  make  further  payments  to  him  thereon  to  the 
amount  of  such  fees,  until  the  fifty  dollars  shall  all  of  it  be  paid 
out,  and  thereafter  the  fees  of  the  register  which  are  chargeable 
to  such  petitioner  shall  be  paid  or  secured  in  like  manner  with 
the  other  fees  provided  for  by  rule  29  of  the  “ general  orders  in 
bankruptcy.” 

The  foregoing  provisions  of  this  rule  shall  not  apply  to  a 
case  of  voluntary  bankruptcy,  where,  under  rule  30  of  the 
“ general  orders  in  bankruptcy,”  the  judge  shall  direct  that  the 
fees  and  costs  in  the  case  shall  not  exceed  the  sum  required  by 
the  act  to  be  deposited  with  the  clerk  ; but,  in  every  such  case, 
such  of  the  disbursements  paid  out  by  the  register  and  marshal 
for  the  purposes  specified  in  rule  12  of  the  “ general  orders  in 
bankruptcy,”  and  returned  by  them  under  oath,  under  said  rule 
12,  as  are  chargeable  to  the  petitioning  debtor,  shall  be  refunded 
to  them  severally  by  the  clork  out  of  such  sum ; and  the  clerk, 
marshal,  and  register  shall  perform  the  duties  required  of  them 
by  such  petitioning  debtor  without  first  requiring  payment  or 
security  for  their  fees,  subject  to  the  application  by  the  court  to 
such  fees,  of  so  much  of  such  sum  as  shall  remain  after  refund- 
ing such  disbursements. 

Ride  4. — The  register  shall,  under  rule  7 of  the  “ general 
orders  in  bankruptcy,”  examine  the  duplicate  copy  of  the  peti- 
tion and  schedules  specified  in  form  No  4,  and  such  duplicate 
copy  shall  either  be  a copy  of  such  filed  original,  certified  by 
the  clerk  under  the  seal  of  the  court,  or  else  a duplicate  original, 
signed  and  verified  in  like  manner  with  the  original  petition  and 
schedules  filed  with  the  clerk,  and  shown  by  evidence  satisfac- 
tory to  the  register  to  be  such  duplicate  original ; and  the  certi- 
ficate of  the  register,  required  by  said  rule  7,  as  to  the  corectness 
in  form  of  the  petition  and  schedules,  shall  be  made  in  writing, 
and  be  signed  by  him,  on  the  duplicate  copy  which  he  so  ex- 
amines; and  he  shall  not  issue  any  warrant  under  form  No.  6, 
until  he  shall  have  so  made  a certificate,  after  such  examination, 
that  the  petition  and  schedules  are  correct  in  form.  No  such 
certificate  shall  be  made  unless  the  whole  eleven  of  the  sheets 
composing  schedules  A and  B,  in  form  No.  1,  form  part  of  the 
schedules  to  the  petition. 

Rule  5. — The  warrant  issued  under  section  11  or  section  42  of 
the  act,  according  to  form  No.  6 or  form  No.  59,  shall  specify 
two,  if  there  be  two,  and  if  not,  then  one,  of  the  newspapers 
named  in  rule  21,  published  in  the  county  stated  in  the  petition 
as  the  one  in  which  the  debtor,  whether  an  individual,  a copart- 
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nership,  a corporation,  or  a joint  stock  company,  has  resided  or 
carried  on  business  for  the  sis  months  next  immediately  prece- 
ding the  time  of  filing  the  petition,  or  for  the  longest  period 
during  such  six  months,  the  selection  of  such  newspapers  to  be 
made  by  the  register  to  whom  the  petition  or  case  is  referred. 
The  notices  to  be  published  in  pursuance  of  the  warrant  shall 
be  published  twice  in  each  newspaper  selected. 

The  warrant  shall  designate  the  creditors  on  whom  personal 
service  is  to  bo  made,  and  notice  shall  be  served  by  mail  on  all 
creditors  other  than  those  so  designated.  No  creditor  resident 
out  of  this  district  shall  be  designated  for  personal  service. 

Whenever  a debtor  shall  furnish,  at  his  own  expense,  to  the 
marshal,  printed  copies  of  the  notices  required  to  be  served  by 
the  warrant,  no  fee  shall  be  allowed  to  the  marshal  for  copying 
into  the  notices  the  names  and  places  of  residence  of  the  credi- 
tors and  the  amounts  of  their  debts. 

The  warrant,  form  No.  6,  shall  be  regarded  as  process  under 
rule  2 of  the  “general  orders  in  bankruptcy,”  and  such  warrant 
shall,  before  it  is  issued  to  the  marshal,  in  addition  to  being 
signed  by  the  clerk  and  sealed  with  the  seal  of  the  court,  be 
signed  by  the  judge  or  the  register  at  the  foot  thereof,  in  the 
following  form,  with  the  date : “ Issued  by  me,  18  , 

District  Judge  [or 

Register  in  Bankruptcy .”] 

Whenever  the  order,  form  No.  10,  is  used  by  a register,  the 
conclusion  of  said  form  may  be  varied  so  that  tho  order  may  be 
attested  or  signed  by  the  register  alone. 

Rule  6. — All  proofs  of  debt  which  shall  be  made  and  verified 
prior  to  the  election  or  appointment  of  an  assignee,  shall  be 
delivered  or  sent  to  the  register  to  whom  the  case  is  referred. 
If  the  register  entertains  doubts  of  the  validity  of  any  claim,  or 
of  the  right  of  a creditor  to  prove  it,  and  is  of  opinion  that  such 
validity  or  right  ought  to  be  investigated  by  the  assignee,  he 
may  postpone  the  proof  of  the  claim  until  tho  assignee  is  chosen. 

Rule  7. — In  case  no  choice  of  an  assignee  is  made  by  the 
creditors  at  their  first  meeting,  or  in  case  an  assignee,  chosen 
by  the  creditors,  fails  within  five  days  to  express  in  writing  his 
acceptance  of  the  trust,  or  in  case  of  a vacancy  in  the  office  of 
an  assignee,  caused  by  his  removal,  resignation,  death,  or  other 
cause,  John  Sedgwick,  Esq.,  of  the  city  of  New  York,  counsellor- 
at-law,  will  be  appointed  assignee  where  the  judge  is  required 
by  the  act  to  appoint  the  assignee,  and  where  the  said  John 
Sedgwick  shall  be  appointed  by  any  register,  such  appointment 
is  hereby  approved  by  the  judge.  In  special  cases,  vacancies  in 
the  office  of  assignee  will  be  filled  by  an  election  by  the  credi- 
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tors,  or  by  the  appointment  of  an  assignee  other  than  the  one 
above  named. 

Rule  8. — Under  rule  9 of  the  “ general  orders  in  bankruptcy,” 
an  assignee  shall  notify  the  register  of  his  acceptance  or  rejec- 
tion of  the  trust,  and  the  register  shall  immediately,  on  receiving 
such  notice,  report  it  to  the  clerk  of  the  court. 

Rule  9. — Every  assignee  shall,  immediately  on  receiving  an 
assignment  of  an  estate  in  bankruptcy,  send  or  deliver  such  as- 
signment to  the  clerk  of  the  court,  who  shall  make  a time  copy 
of  it,  and  certify  such  copy  under  his  hand  and  tho  seal  of  the 
court,  and  such  certified  copy  shall  then  be  placed  and  kept  by 
him  on  file,  and  the  original  assignment  shall  be  returned  to  thf 
assignee. 

Rule  10. — Notice  of  the  appointment  of  an  assignee  shall  be 
given  by  publication  once  a week  for  three  successive  weeks  in 
two  of  the  newspapers  named  in  rule  21,  at  least  one  of  which 
shall  be  a newspaper  published  in  the  city  and  county  of  New 
York,  such  newspapers  to  be  selected  by  the  register,  with  due 
regard  to  the  requirements  of  section  14  of  the  act. 

Rule  11. — Notices  of  salo  by  an  assignee  under  rule  21  of  the 
“general  orders  in  bankruptcy  ” shall  be  advertised  in  two,  if 
there  be  two,  and  if  not,  then  in  one,  of  the  newspapers  named 
in  rule  21,  published  in  the  county  where  the  sale  is  to  take 
place,  the  selection  of  such  newspapers  to  be  made  by  the 
register. 

Rule  12. — The  notice  to  creditors  of  dividends  or  meetings, 
required  by  the  17th,  27th  and  28tli  sections  of  the  act,  shall  be 
such  as  is  provided  for  by  the  order  contained  in  form  No.  28, 
and  the  register  shall  select  one  newspaper,  in  which  the  notice 
shall  be  published,  from  among  the  newspapers  specified  in  rule 
21. 


Rule  13. — Tho  list  of  debts  provided  for  by  section  23  of  the 
act,  shall  be  made  and  certified  by  the  register  to  whom  the 
petition  or  case  is  referred,  and  he  shall  place  thereon  all  debts 
which  are  duly  proved. 

Rule  14. — The  assignee  shall,  under  section  27  of  the  act, 
produce  and  file  vouchers  for  all  payments  made  by  him,  except 
as  to  items  in  regard  to  which  the  court  shall,  for  reasonable 
cause,  dispense  with  vouchers. 

Rule  15. — Tho  notice  by  the  assignee,  under  section  28  of  the 
act,  of  the  filing  of  his  account,  and  of  his  application  for  a 
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settlement  and  discharge,  shall  be  given  by  him  by  sending 
written  or  printed  notices  by  mail,  prepaid,  of  such  filing,  and 
of  the  time  of  such  application,  to  all  known  creditors  of  the 
bankrupt. 

Rule  16.— All  questions  for  trial  or  hearing,  under  sections  31 
and  34  of  the  act,  and  all  questions  under  section  41  of  the  act, 
which  arc  not  ordered  to  be  tried  by  a jury,  shall  be  brought  on 
upon  testimony  taken  before  a register,  a commissioner  or  a 
referee,  and  shall  be  tried  or  heard  by  the  court,  and  will  be  so 
tried  or  heard  on  any  Saturday  in  term,  at  a stated  session  of 
tho  court,  on  four  days’  notice  of  trial  or  hearing,  to  be  served 
by  either  party  upon  the  other  party,  and  upon  the  clerk ; and  a 
separate  calender  of  the  same  shall  bo  made  by  the  clerk  for 
every  Saturdav  in  term,  on  which  the  cases  shall  lie  arranged  in 
the  order  in  which  the  same  are  numbered,  according  to  general 
order  No.  1. 

Rule  17. — The  application,  under  section  34  of  the  act,  to  set 
aside  and  annul  a discharge,  shall  bo  verified  by  the  oath  or 
affirmation  of  the  applicant,  aud  the  answer  of  the  bankrupt  to 
the  application  shall  answer,  specifically  the  allegations  of  the 
application,  and  shall  be  verified  in  like  manner. 

Rule  18. — The  demand  in  writing  for  a trial  by  jury,  under 
section  41  of  the  act,  shall  be  signed  by  the  debtor  or  his  attor- 
ney. 

Rule  19. — All  issues,  questions,  points,  aud  matters  stated  in 
writing,  under  rule  11  of  tho  “general  orders  in  banRruptcy,”  or 
under  the  4th  section  or  the  sixth  soction  of  tho  act,  or  according 
to  form  No.  50,  and  adjourned  into  court  for  decision,  or  stated 
in  a special  case  for  the  ojfinion  of  the  court,  shall  be  certified 
to  the  judge  by  the  register  by  a certificate,  which  shall  also 
state  briefly  tho  opinion  of  the  register  on  tho  issue,  question, 
point  or  matter,  and  shall  be  delivered  or  sent  to  the  clerk ; 
and  no  oral  or  written  argument  shall  bo  allowed  on  any  such 
issue  or  question,  unless  by  special  leave  of  the  court. 

Rule  20. — In  pursuance  of  rule  28  of  the  “ general  orders  in 
bankruptcy,”  the  following-  national  banks  in  this  district  are 
designated  as  those  in  which  all  monies  received  bv  assignees  or 
paid  into  court  in  the  course  of  any  proceedings  in  bankruptcy 
shall  be  deposited,  namely : 

In  the  City  and  County  of  New  York — 

Bank  of  New  York,  National  Banking  Association. 

In  Westchester  County — 
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"Westchester  County  National  Bank,  at  Peekskill;  and  First 
National  Bank,  at  Sing  Sing. 

In  Putnam  County — 

Putnam  County  National  Bank,  at  Carmel. 

In  Rockland  County — 

Rockland  County  National  Bank,  at  Nyack. 

In  Orange  County — 

Highland  National  Bank,  at  Newburgh;  Goshen  National 
Bank,  at  Goshen ; and  Walkill  National  Bank,  at  Middletown. 
In  Sullivan  County — 

National  Union  Bank,  at  Monticello. 

In  Dutchess  County — 

Farmers’  and  Manufacturers’  National  Bank,  at  Pough- 
keepsie. 

In  Columbia  County — . 

Farmers’  National  Bank,  at  Hudson. 

In  Ulster  County — 

National  Ulster  County  Bank,  at  Kingston. 

In  Greene  County — 

Tanners’  National  Bank,  at  Catskill. 

All  monies  received  by  the  clerk  of  the  court  on  account  of 
any  bankrupt  estate,. or  paid  into  court  in  the  course  of  any  pro- 
ceedings in  bankruptcy  (except  the  sums  deposited  with  the 
clerk  under  section  47  of  the  act),  shall  be  deposited  in  said 
bank  in  the  city  and  county  of  New  York ; and  all  sums  received 
by  an  assignee  on  account  of  any  estate  of  which  he  is  assignee, 
shall  be  deposited  in  such  one  of  said  banks  as  he  shall  select 
by  a writing  to  be  signed  by  him  and  filed  with  the  clerk.  The 
cheek,  or  warrant,  for  drawing  monies  deposited  by  the  clerk, 
shall  be  signed  by  the  clerk  and  countersigned  by  the  judge. 
The  check  or  warrant,  for  drawing  monies  deposited  by  an  as- 
signee, shall  be  signed  by  him  and  countersigned  by  the  register 
designated  to  act  in  the  case  of  the  estate  on  account  of  which 
such  monies  were  deposited. 

Rule  21. — The  following  newspapers  are  designated  as  those 
in  which  all  publications  required  by  the  act,  or  the  “ general 
orders  in  bankruptcy,”  or  these  rules,  may  be  made,  namely : 

In  the  City  and.  County  of  New  York — 

Daily  morning  paper — Times.  Daily  evening  paper — Com- 
mercial Advertiser. 

In  Westchester  County — 

Statesman,  at  Yonkers;  and  Republican  at  Sing  Sing. 

In  Putnam  County — 

Putnam  Free  Press,  at  Carmel;  and  Cold  Spring  Recorder, 
at  Cold  Spring. 

In  Rockland  County — 
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Rockland  County  Journal,  at  Nyack ; and  Rockland  County 
Messenger,  at  Haverstraw. 

In  Orange  County — 

Daily  Journal,  at  Newburgh;  Goshen  Democrat,  at  Goshen; 
Middletown  Press,  at  Middletown;  and  Tri-States’  Union,  at 
Port  Jervis. 

In  Sullivan  County — 

Monticello  Republican,  at  Monticello. 

In  Dutchess  County — 

Poughkeepsie  Eagle,  at  Poughkeepsie;  and  Poughkeepsie 
Telegraph,  at  Poughkeepsie. 

In  Columbia  County. — 

Columbia  Republican,  at  Hudson ; and  Hudson  Gazette,  at 
Hudson. 

In  Ulster  County — 

Kingston  Journal,  at  Kingston;  and  Kingston  Argus,  at 
Kingston. 

In  Greene.  County — 

Examiner,  at  Catskill;  and  Windham  Journal,  at  Windham. 

The  marshal  and  the  clerk,  and  every  register  or  assignee, 
when  required  to  publish  any  notico  or  advertisement,  shall 
preserve  and  return  to  the  court  a copy,  cut  irom  each  newspaper 
in  which  it  is  published,  of  each  notice  and  advertisement  as 
published,  with  a certificate  as  to  the  particulars  of  the  publish- 
ing, showing  that  the  required  publication  has  been  made. 

Rule  22. — In  case  of  the  absence  of  the  judge  at  the  time 
and  place  noticed  or  appointed  for  any  hearing  or  proceeding 
before  him  in  bankruptcy,  or  if  the  matter  then  fails  to  bo  called 
or  acted,  the  same  shall  be  deemed  continued,  without  other 
order,  to  the  next  sitting  of  the  court  thereafter,  at  which  time 
the  like  proceedings  may  be  had  thereupon  as  if  first  noticed  or 
appointed  for  such  day. 

Rule  23. — If  the  marshal  shall,  under  rule  13  of  the  “general 
orders  in  bankruptcy,”  appoint  special  deputies  to  act  as  mes- 
sengers, he  shall,  as  far  as  possible,  designate  one  or  more  of 
such  special  deputies  to  be  attached  to  the  office  of  each  regis- 
ter, for  the  purpose  of  causing  the  notices  to  be  published  and 
served  which  are  specified  in  the  warrants  issued  in  the  cases 
referred  to  such  register. 

Rule.  24. — All  notices  served  or  sent  by  mail  by  the  marshal, 
clerk,  or  an  assignee,  shall  be  so  written  or  printod  and  folded, 
that  the  direction,  postage  stamp  and  postmark  shall  be  upon 
tho  notice  itself,  and  not  upon  an  envelope  or  other  separate 
piece  of  paper. 
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Rule  25. — Special  cases  not  comprehended  within  the  fore- 
going rules,  or  tho  “ general  orders  in  bankruptcy,”  or  the  forms, 
shall  be  submitted  to  the  judge. 

NEW  RULES. 


September  9th,  1867. 

The  register  to  whom  a case  is  referred  shall  have  power  to 
make  the  order  in  form  No.  51,  under  section  29  of  the  act. 

September  25th,  1867. 

In  every  case  where  a petition  for  discharge  is  filed  hereafter, 
the  clerk  will  enter  a special  order  referring  it  to  the  register  in 
charge  of  the  case,  to  make  an  order  to  show  cause  therein,  and 
to  sit  in  chambers  on  the  rotum  thereof  and  pass  the  last  exami- 
nation of  the  bankrupt,  if  there  be  no  opposition,  and  certify  to 
the  court  whether  the  bankrupt  has  in  all  things  conformed  to 
his  duty  under  the  act,  and  has  conformed  to  all  the  requirements 
of  the  act. 


Octobeb  llth,  1867. 

Every  register  shall,  immediately  oh  directing  an  order  to 
show  cause,  form  No.  51,  to  issue,  transmit  to  the  clerk  a list  of 
all  the  proofs  of  debt  in  the  case  which  have  been  furnished 
to  the  register  or  the  assignee,  containing  the  names,  residences, 
and  postoffice  addresses  of  the  creditors,  with  sufficient  particu- 
larity to  enable  the  notices,  form  No.  52,  to  bo  served  properly. 

October  12th,  1867. 

Every  assignee  shall  forthwith  transmit  to  the  clerk  of  the 
court  a memorandum  showing  the  names  of  the  creditors, 
and  their  places  of  residence  and  postoffice  addresses,  when 
stated,  and  tho  amounts  of  their  debts,  in  all  cases  in  which 
proofs  of  debt  have  heretofore  been  furnished  to  the  assignee ; 
and  hereafter  every  assignee  shall  transmit  to  the  clerk  alike 
memorandum  in  every  case  in  which  a proof  of  debt  shall  be 
furnished  to  the  assignee,  as  soon  as  it  shall  be  received  by  the 
assignee. 

December  9th,  1867. 

The  following  prices,  and  no  more,  shall  be  paid  for  publish- 
ing in  the  newspapers  designated  by  rule  21  for  tho  city  and 
county  of  New  York,  the  following  notices:  In  the  New  York 
Daily  times : — for  the  publication,  two  times,  of  the  notice  by  the 
marshal,  as  messenger,  under  a warrant,  five  dollars ; for  tho 
publication,  three  times,  of  the  notice  by  an  assignee  or  trustee, 
of  his  appointment,  five  dollars ; for  the  publication,  three  times, 
of  the  notice  by  the  clerk  to  show  cause  against  the  granting  of 
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a discharge,  seven  dollars ; for  the  publication  of  other  notices, 
an  average  of  the  above  rates.  In  the  New  York  Commercial 
Advertiser : for  the  publication,  two  times,  of  the  notice  by  the 
marshal,  as  messenger,  under  a warrant,  four  dollars  and  twenty- 
five  cents ; for  the  publication,  three  times,  of  the  notice  by  an 
assignee  or  trustee,  of  his  appointment,  four  dollars  and  twenty- 
five  cents ; for  the  publication,  three  times,  of  the  notice  by  the 
clerk,  to  show  cause  against  the  granting  of  a discharge,  six 
dollars ; for  the  publication  of  other  notices,  an  average  of  the 
above  rates. 

January  23d,  1868. 

Hereafter,  in  cases  of  orders  to  show  cause,  made  according 
to  form  No.  51,  on  petitions  of  bankrupts  for  discharges  from 
their  debts,  no  meeting  of  creditors  except  the  first  shall  be 
ordered  or  had,  unless  some  assets  have  come  to  the  hands  of 
the  assignee  ; but  where,  in  any  such  case,  any  assets  have  come 
to  the  hands  of  the  assignee,  then  the  order  to  show  cause  shall 
contain  a provision,  under  general  order  No.  25,  for  the  holding 
of  the  second  and  third  meetings  of  creditors  and  for  notices 
thereof. 

November  10th,  1868. 

In  taking  testimony,  all  registers,  referees  and  commissioners 
shall,  where  testimony  is  written  down  by  question  and  answer, 
number  the  questions  put  to  each  witness  continuously,  from  the 
commencement  of  his  direct  examination  to  the  final  close  of 
his  examination,  direct  and  cross. 

34 
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At  October  Term,  1841. 

Rule  1. — Attorneys  and  counsellors  of  tho  supreme  court  and 
solicitors  and  counsellors  of  the  court  of  chancery  of  the  state 
of  New  York,  may,  on  motion  in  open  court,  or  on  presentation  of 
their  licenses  to  the  clerk  in  vacation,  be  admitted  of  course  to  the 
same  degrees  in  this  court ; and  attorneys  and  solicitors  of  the 
said  courts  may  also,  in  like  manner,  be  admitted  as  counsellors 
of  the  said  courts,  and  proctors  may  be  admitted  as  advocates 
on  the  admiralty  side  of  this  court. 

Rule  2." — All  persons  who  had  been  admitted  and  were  entitled 
to  practice  as  attorneys,  counsellors,  solicitors,  proctors  or  advo- 
cates, in  the  district  court  of  the  United  States  for  the  northern 
district  of  Now  York,  on  the  3d  day  of  March,  1837,  shall  be 
entitled  to  practice  in  the  like  capacity  in  this  court. 

Rule  3. — Grand  and  petit  jurors,  to  servo  at  the  sessions  of 
tho  court  required  by  law  to  be  held  at  Albany,  shall  be  taken 
alternately  from  the  counties  of  Albany  and  Rensselaer;  and 
those  to  serve  at  the  session  required  to  do  held  at  Canandaigua 
shall  be  taken  from  tire  county  of  Ontario ; and  they  shall  be 
drawn,  summoned  and  returned  in  the  manner  prescribed  by  tho 
rules  of  the  district  court  for  the  northern  district  of  New  Itork, 
for  the  drawing,  summoning  and  returning  of  jurors  to  serve 
therein. 

Rule  4. — Obsolete,  as  act  of  March  24,  1860,  abolished  sub- 
divisions of  district  for  trial  of  issues,  as  provided  for  by  this 
rule. 

Rule  5. — In  cases  not  provided  for  by  the  rules  of  this  court, 
the  rules  of  the  district  court  for  the  northern  district  of  New 
York,  so  far  as  the  same  are' in  their  nature  applicable,  are  to  be 
considered  as  rules  of  this  court. 
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Rule  6. — All  general  rules  of  practice  heretofore  made,  are 
abrogated. 


At  June  Term,  1855. 

Rule  7. — Ordered,  That  the  clerk  of  this  court  be  and  is  here- 
by vested  with  general  power  to  name  commissioners,  in  com- 
missions to  be  issued  to  take  testimony,  in  like  manner  that  the 
court  or  judge  thereof  can  now  do  bv  the  67th  equity  rule  pre- 
scribed by  the  supreme  court  of  fhe  United  States. 

* At  June  •Term,  1858. 

Rule  8. — It  is  hereby  ordered  that  the  rule  formerly  adopted 
by  the  district  court  of  this  district,  while  having  circuit  court 
powers,  and  which  afterwards  became  and  was  made  a rule  of 
this  court  under  which  the  first  judges  of  the  county  courts  and 
the  clerks  of  the  several  counties  in  this  district  were  made  or 
appointed  commissioners,  and  authorized  to  discharge  certain 
duties  conferred  by  acts  of  congress  upon  commissioners  ap- 
pointed by  the  circuit  courts  of  the  United  States,  shall  be  and 
the  same  is  hereby  repealed,  annulled  and  vacated,  and  that 
such  officers  and  persons  shall  no  longer  be  ex-officio  commis- 
sioners under  the  said  acts  of  congress  by  appointment  of  this 
court,  or  of  the  said  district  court,  whilst  exercising  the  powers 
and  authority  of  a circuit  court. 

At  June  Term,' 1864. 

Rule  9. — When  a fine  or  penalty  is  paid  into  court,  and 
the  whole  thereof  shall  belong  to  the  United  States,  or  one-half  . 
thereof  shall  belong  to  the  government,  and  the  other  half  thereof 
to  any  other  party,  the  clerk  shall,  as  soon  thereafter  as  prac- 
ticable, unless  a stated  term  of  the  court  shall  then  be  in  ses- 
sion, and  then  as  soon  as  practicable  after  the  end  of  such  term, 
pay  to  the  proper  depository  the  amount  thereof  belonging  to 
the  United  States;  and  any  person  claiming  any  portion  of  such 
fine  or  penalty,  as  the  discoverer  or  informer,  or  prosecutor  of 
the  offender,  incurring  such  fine  or  penalty,  shall,  on  or  before 
the  first  day  of  the  next  stated  term  of  the  court,  file  with  the 
clerk  of  the  court  his  affidavit,  and  such  other  papers  as  he  may 
think  proper,  showing  his  right  to  a moiety  of  such  fine  or  penalty ; 
which  affidavit  and  papers  shall  be  presented  to  the  court  by  the 
clerk  on  the  second  day  of  such  term. 

Rule  1ft. — In  cases  under  the  act  “ to  provide  internal  revenue,” 
&c.,  the  person  so  claiming  shall  file  with  such  affidavit  and 
papers,  the  written  consent  of  the  collector  of  internal  revenue 
lor  the  district  in  which  such  fine  or  penalty  was  incurred,  that 
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a moiety  shall  be  paid  to  such  claimant,  or  shall  show  by  affida- 
vit that  a copy  of  such  affidavit  and  papers  had  been  served  on 
such  collector  at  least  eight  days  before  the  commencement  of 
such  term. 


At  October  Term,  1864. 

Rule  11. — The  cases  and  points,  and  all  other  papers  furnished 
to  the  court  in  calender  causes,  other  than  causes  for  trial  before 
a jury,  except  the  papers  sent  up  from  the  district  court  on  ap- 
peals in  admiralty  cases,  shall  be  printed  on  white  writing  paper, 
with  a margin  on  the  outer  edge  of  the  leaf  not  less  than  two 
inches  wide.  The  printed  page,  exclusive  of  any  marginal  note 
or  reference,  shall  be  seven  inches  long,  and  three  and  a half 
inches  wide.  The  folios,  numbering  from  the  commencement 
to  the  end  of  the  papers,  shall  be  printed  on  the  outer  margin 
of  the  printed  .page.  But  the  court  or  either  judge  thereof, 
may,  before  the  papers  are  printed,  and  at  least  ten  days  before 
the  time  for  which  the  cause  is  noticed,  or  is  to  be  noticed  for 
hearing,  by  written  order,  dispense  with  the  printing  of  papers 
as  aforesaid,  a copy  of  which  order  shall  be  served  on  the  at- 
torneys of  the  parties  to  the  suit  interested  in  such  hearing, 
at  least  ten  days  before  the  day  appointed  for  such  hearing. 

Rule  12. — No  cause  shall  be  noticed  for  trial  before  the  jury, 
or  for  hearing,  upon  pleadings  and  proofs,  or  upon  a case  or  bill 
of  exceptions,  at  the  •adjourned  term  in  January,  in  the  city  of 
Albany,  without  leave  of  the  court  therefor,  granted  at  the  pre- 
vious stated  term.  But  all  causes  may  be  noticed  for  trial  or 
hearing  at  the  adjourned  circuit,  to  be  held  on  the  third  Tues- 
• day  in  March,  in  the  city  of  Utica,  the  same  as  at  the  stated 
term. 


At  March  Term,  1868. 

Rule  13. — In  order  to  assimilate  the  practice  of  this  court  to 
the  practice  of  the  state  courts  in  respect  to  the  noticing  of 
causes  for  trial,  and  to  allow  either  party  to  give  notice  of,  and 
bring  on  the  trial  of  a cause : It  is  hereby  ordered  that  the  fol- 
lowing bo  added  to  the  general  rule  of  this  court,  adopted  in 
October  term,  1841  (which  provides  that  “in  cases  not  provided 
for  by  the  rules  of  this  court,  the  rules  of  the  district  court  for 
the  northern  district  of  New  York,  so  far  as  the  same  are  in  their 
nature  applicable,  are  to  be  considered  as  rules  of  this  court),” 
the  following,  viz : And  a party  defendant  or  claimant,  as  well  as 
the  opposite  party,  may  notice  any  issue  of  fact  for  trial  and 
bring  on  the  trial  thereof  in  pursuance  of  such  notice. 

Rule  14. — The  following  order,  made  by  the  presiding  judge. 
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has  been  regarded  as  having  all  the  force  of  a standing  rule  of 
court,  and  is  as  follows : 

The  proctors  in  the  circuit  court  in  admiralty  appeals  must 
each  procure  from  the  clerk  of  the  circuit  court  a certified  copy  of 
the  apostles,  which  includes  all  the  papers  returned  from  the 
district  court,  and  that  the  appellant  must  also  procure  a certi- 
fied copy  for  the  court. 

ADDITIONAL  RULES  REGULATING  APPEALS  FROM 
THE  DISTRICT  COURT. 

At  June  Term,  1848. 

Rule  15. — The  transcript  to  be  sent  to  this  court,  on  appeal 
thereto  from  a sentence  or  decree  of  the  district  court,  may  be 
certified  by  the  clerk  of  the  latter  court,  under  his  hand  and  the 
seal  of  the  court. 

Rule  16. — Eight  day’s  notice  of  hearing  on  appeal  shall  in  all 
cases  be  given  by  the  service  thereof  on  the  adverse  party,  or 
on  his  proctor. 

Rule  17. — When  an  appeal  from  a decree  of  the  district  court 
is  interposed  twenty  days  before  the  next  stated  session  of  this 
court,  it  may  be  noticed  lor  hearing  at  such  session  by  either 
party. 

Rule  18. — WTien  an  appeal  from  a decree  from  the  district 
court  is  interposed  less  than  twenty  days  before  the  next  stated 
• session  of  this  court,  the  appellee  may,  at  his  option,  notice  the 

cause  for  hearing  at  such  session,  on  the  first  or  other  day  there- 
of; or  have  the-cause  continued  until  the  next  stated  session. 

Rule  19. — Transcripts  of  the  depositions  taken  in  any  cause 
in  the  district  court,  according  to  law — whether  de  bene  esse  under 
the  acts  of  congress,  or  on  commission  and  read  at  the  hearing 
of  the  cause  in  that  court,  may  be  transmitted  to  this  court  on 
appeal,  and  read  by  either  party  as  evidence  at  the  hearing  of 
the  cause  in  this  court. 

Rule  20. — A copy  of  the  notes  taken  by  the  judge,  or  under 
his  direction  by  the  clerk  of  the  district  court,  of  the  evidence 
of  witnesses  examined  orally  therein,  shall  be  certified  and  trans- 
mitted to  this  court  on  appeal,  along  with  the  transcript  of  the 
record  and  other  proceedings  in  the  cause,  and  shall  be  admitted 
to  prove  the  evidence  given  by  such  witnesses ; but  nothing  here- 
in contained  shall  be  construed  to  abridge  the  right  of  the  par- 
ties to  re-examine  such  witnesses  in  this  court,  if  they  shall  see 
fit  to  do  so. 
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Jlule  1. — The  act  of  congress,  entitled  “ an  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,” 
approved  March  2d,  1867,  tue  general  orders  in  bankruptcy 
adopted  by  the  justices  of  the  supreme  court,  and  the  following 
rules,  shall,  until  otherwise  ordered,  be  rules  of  practice  in  bank- 
ruptcy in  this  court,  in  respect  to  all  matters  and  proceedings 
therein  provided  for. 

In  cases  not  provided  for,  either  by  said  bankrupt  act,  general 
orders  or  rules,  the  practice  of  this  court  shall  be  subject  to  the 
special  order  of  the  district  court  or  judge,  and  will  be  made  to 
conform,  as  near  as  may  be,  to  the  practice  of  the  district  court 
in  other  cases  of  similar  character,  or  to  the  practice  established 
by  the  rules  in  bankruptcy  adopted  in  ' the  southern  district  of 
New  York. 

Whenever  any  special  order  hereafter  made  by  the  district 
court,  in  any  particular  case,  shall  conflict  with  theso  rules,  the 
direction  of  such  special  order  shall  be  followed  in  such  case. 

Rule.  2. — Except  during  the  absence  or  inability  of  the  dis- 
trict judge,  the  district  court  will  be  open  for  the  transaction  of 
business  as  a court  of  bankruptcy,  at  the  United  States  court 
room  in  the  city  of  Buffalo,  on  every  Tuesday  and  Friday,  from 
10  o’clock  A.  M.,  until  1 o’clock  P.  M.,  unless  the  business  before 
it  shall  sooner  be  disposed  of.  Except  at  the  stated  sessions  of 
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the  court,  no  case  or  matter  in  bankruptcy,  will,  under  ordinary 
circumstances,  be  taken  up  on  Mondays,  Wednesdays,  Thurs- 
days or  Saturdays,  or  on  other  days  after  the  hour  last  named, 
or  after  the  judge  shall  have  disposed  of  all  the  business  beforo 
him  and  left  the  court  room  for  tho  day.  At  such  stated  ses- 
sions, all  other  business  will  have  preference,  except  during  the 
first  half  hour  after  the  opening  of  the  court  in  the  morning 
of  each  (lay,  and  except,  also,  that  trials  bv  jury  in  bankruptcy 
cases,  may  be  moved  in  their  order  with  other  trials  by  jury  in 
civil  cases. 

Ruk  3. — All  papers- used  in  court  or  filed  in  proceedings  in 
bankruptcy,  whether  prepared  by  parties  to  the  proceedings  or 
their  attorneys,  or  by  any  register  in  bankruptcy,  or  other  officer 
of  the  court,  or  by  any  assignee  in  bankruptcy,  shall  bo  written 
in  a fair  and  legible  hand,  or  else  properly  printed,  upon  paper 
substantially  of  the  size  and  width  of  that  called  legal  cap  or 
foolscap,  and  folded  in  the  form  and  size  in  which  law  papers 
written  on  foolscap  paper  are  usually  folded. 

Every  such  paper  containing  more  than  three  folios,  shall 
have  tho  folios  therein  duly  marked  and  numbered ; and  the 
folios  of  all  copies  thereof  shall  be  marked  and  numbered  in  the 
same  manner,  so  as  to  admit  of  easy  reference. 

Papers  not  requiring  full  sheets  of  foolscap,  may  bo  w-ritten 
or  printed  on  half  or  quarter  sheets ; and  notices  not  requiring 
to  be  filed  may  be  on  smaller  portions  thereof. 

All  papers  to  be  filed  shall  be  prepared  with  a white  margin 
of  at  least  one  inch  wide  along  the  head  of  each  and  every  half 
or  quarter  sheet  thereof,  in  order  that  they  may  be  properly  and 
securely  fastened  together  at  such  head,  to  constitute  the  final 
record  in  the  case,  and  also  with  a white  margin  at  least  one. 
inch  wide  on  the  left  hand  side  thereof. 

No  paper  not  prepared  in  compliance  with  this  rule,  and  also 
in  compliance  with  the  general  orders  in  bankruptcy,  shall  be 
filed  by  the  clerk  without  the  special  order  of  the  court  or  judge ; 
and  no  attorney  not  admitted  in  the  district  court  shall  bo  allowed 
to  practice  therein  in  cases  of  bankruptcy. 

Hide  4. — Every  register  in  bankruptcy,  or  other  officer  of  tho 
court  before  administering  the  proper  oaths  in  verification  of  any 
petition,  schedule,  inventor}-,  deposition,  affidavit  or  other  paper, 
shall  see  that  the  different  sheets  or  pieces  of  paper  of  widen  it 
is  composed,  and  those  to  which  it  refers  as  annexed,  are  properly 
fastened  together,  in  such  manner  as  to  give  reasonable  security 
against  the  separation,  loss  or  change  of  any  part  thereof. 

Rule  5. — Beforo  any  petition  under  the  11th  section  of  the 
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bankrupt  act  shall  be  presented  to  the  court  or  judge,  or  be  filed 
■with  the  clerk,  the  petitioner  shall  obtain  from  a register  in 
bankruptcy  a certificate  substantially  in  the  form  following,  to 
wit: 

“I  do  hereby  certify  that  I have  carefully  examined  the  annexed  or  within 
petition,  and  the  schedule  and  inventory  thereto  annexed,  and  also  the  verification 
thereof,  and  that  the  same  are  proper  in  form,  and  sufficient  in  sutwtance  to  author- 
ize an  adjudication  in  bankruptcy,  and  the  issuing  of  a warrant  under  the  11th  sec- 
tion of  the  bankrupt  act 

'*  uiven  at  this  day  of  186  . 

"A.  B. 

“Register  in  bankruptcy." 

Which  certificate  shall  be  endorsed  on  or  annexed  to  such  peti- 
tion by  the  register.  Before  making  such  certificate,  the  regis- 
ter will  carefully  examine  every  part  of  the  petition,  schedule 
and  inventory,  to  ascertain  whether  the  petitioner  has  fully  com- 
plied with  every  requirement  of  the  bankrupt  act,  and  of  the 
general  orders  and  rules  of  court  applicable  thereto ; and  par- 
ticularly that  they  are  substantially  m the  form  prescribed  by 
such  general  orders ; that  all  the  blanks  of  both  such  schedule 
and  inventory  are  properly  filled,  and  filled  by  using  the  word 
“none”  where  that  is  proper;  that  both  the  real  and  personal 
property  of  the  petitioner,  and  the  place  where  each  part  of  the 
same  is  situated,  are  set  forth  in  detail  and  sufficiently  described, 
and  that  the  incumbrances  thereon  are  stated ; or  that  it  is  stated 
that  there  is  no  incumbrance  thereon.  He  will  also  ascertain 
that  the  petitioner  has  fully  set  forth  in  his  schedule,  in  respect 
to  every  debt  stated  therein,  all  the  particulars  required  by  the 
11th  section  of  the  bankrupt  act. 

And  the  registers  are  specially  enjoined  to  refuse  such  certifi- 
cate, and  to  decline  making  any  order  of  adjudication  in  bank- 
ruptcy upon  any  petition,  until  every  requisite  of  the  bankrupt 
act  and  of  the  general  orders  are  fully  and  strictly'  complied 
with. 

Rule  6. — Before  any  petition  under  the  39th  section  of  the 
bankrupt  act  shall  be  presented  to  the  court  or  judge,  the  peti- 
tioner shall  procure  the  certificate  of  a register  in  bankruptcy, 
to  be  endorsed  on  or  annexed  to  such  petition,  substantially  in 
the  following  form,  viz : 

“I  certify  that  I have  carefully  examined  the  annexed  or  within  petition,  and 
the  verification  thereof,  and  also  the  proof  of  debt*  and  of  the  act  of  bankruptcy 
annexed  thereto,  and  that  the  same  are  in  proper  form,  and  sufficient  in  substance 
to  authorize  an  adjudication  in  bankruptcy,  and  the  issuing  of  a Warrant  under 
the  39th  section  of  the  bankrupt  act. 

“Given  at  this  day  of  188.” 

Rule  7. — All  petitions  filed  under  the  11th  or  39th  sections  of 
the  bankrupt  act  shall  bo  numbered  consecutively,  and  the  clerk 
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shall  enter  the  case  under  its  proper  title  in  his  docket,  giving  to 
such  case  a full  page  thereof.  He  shall  place  its  number  at  the 
head  of  the  outside  filing  of  said  petition,  which  number  shall 
thereafter  be  the  designating  number  of  such  case  until  finally 
disposed  of.  Every  other  paper,  proceeding  or  notice,  in  such 
case  or  matter,  shall  be  marked  by  the  clerk,  register,  messenger, 
or  other  officer  or  party  preparing  itt  with  such  designating 
number  at  the  head  of  the  outside  fifing,  or,  if  there  be  no  out- 
side fifing,  on  or  near  the  upper  left  hand  corner. 

Rule  8. — In  case  of  the  absence  of  the  district  judge  from  the 
city  of  Buffulo,  or  whenever  he  shall  be  unable  to  attend  to  business 
by  reason  of  sickness  or  other  cause,  petitions  in  cases  of  volun- 
tary bankruptcy  may  be  filed  with  tho  clerk,  and  the  usual  order 
for  tho  reference  thereof  to  a register  designated  in  the  order, 
may  be  entered  upon  the  direction  of  Joseph  L.  Fairchild,  Esq., 
one  of  the  registers  in  bankruptcy,  who  is  hereby  designated 
and  authorized  to  sit  in  chambers  at  Buffalo  for  that  purpose. 
And  in  case  of  the  like  absence  of  the  judge  at  tho  time  ap- 
pointed for  showing  cause,  or  for  any  hearing  or  proceeding  in 
any  matter  of  bankruptcy,  or  if  any  such  matter,  for  want  of 
time  or  other  cause,  shall  not  be  acted  on  at  the  time  appointed 
therefor,  the  same  shall  be  continued,  without  special  order  for 
that  purpose,  to  the  next  sitting  of  the  court  thereafter,  at  which 
time  the  like  proceedings  may  be  had  thereon  as  if  the  day  of 
such  subsequent  sitting  had  been  originally  appointed  for  such 
proceedings. 

Rule  9. — The  clerk  shall  prepare  and  number  envelopes  of 
uniform  size,  as  nearly  as  practicable,  in  which  to  keep  separately 
the  papers  filed  in  each  case,  while  the  same  is  in  progress.  The 
designating  number  and  the  title  of  the  case  shall  be  endorsed 
upon  tho  envelope. 

Rule  10. — A copy  of  every  other  order  of  the  court  made  at 
the  time  of  making  an  order  referring  the  petition  of  a debtor 
to  a register  in  bankruptcy,  and  which  contains  any  directions  in 
regard  to  the  contents  of  the  warrant  to  be  issued  thereon,  the 
publication  or  service  of  notices,  or  in  regard  to  the  action  of 
the  register  on  such  petition,  shall  be  attached  by  the  clerk  to 
the  certified  copy  of  such  order  of  reference  furnished  to  the 
register. 

Rule  11.—  In  cases  of  voluntary  bankruptcy,  the  register  to 
wnom  the  debtor’s  petition,  under  the  11th  section  of  the  bank- 
rupt act  shall  be  referred,  shall  proceed  to  consider  such  petition 
at  the  time  and  place  fixed  in  the  order  of  reference  for  his  first 
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action  thereon,  and  shall  then  act  on  such  petition  and  shall 
make  the  order  of  adjudication  of  bankruptcy,  or  other  proper 
order  thereon,  on  the  same  day,  or  on  some  day  to  which  the 
hearing  on  such  petition  may  then  be  adjourned.  On  such  hear- 
ing any  creditor  of  the  petitioner  who  lias  proved  his  debt,  or 
who  shall  prove  the  same  on  such  hearing,  may  oppose  the 
prayer  of  said  petition  for  adjudication  of  bankruptcy,  by  filing 
with  the  register  an  answer  or  objections  thereto  as  hereinafter 
provided. 

Rule  12. — The  warrant  issued  to  the  marshal,  as  messenger, 
tinder  the  11th  section  of  the  bankrupt  act,  shall  designate  the 
creditors  (if  any)  on  whom  personal  service  is  to  bo  made ; and 
notice  shall  be  served  by  mail  upon  all  creditors  not  so  designated. 
No  creditor  shall  be  designated  as  one  on  whom  personal  service 
is  to  be  made,  except  for  special  reasons  of  an  imperative  or 
very  important  character. 

Rule  13. — The  lltli  section  of  the  bankrupt  act  expressly  re- 
quiring that  the  warrant  to  be  issued  under  that  section,  shall  be 
issued  and  signed  by  the  judge  or  register  authorized  to  grant 
the  same,  there  will  be  added  to  the  form  of  said  warrant  as 
prescribed  by  the  general  orders  in  bankruptcy,  immediately 
under  the  signature  and  official  designation  of  tne  clerk  of  the 
district  court  and  as  a part  of  such  warrant,  when  granted  and 
issued  by  a register,  the  following  words,  or  the  substance  there- 
of : “ Given  under  the  hand  and  seal  of  the  undersigned,  a regis- 
ter in  bankruptcy  for  the  said  judicial  district,  by  whom  this 
warrant  is  granteu,  signed  and  issued,  in  pursuance  of  tho  11th 
section  of  the  act  of  congress  above  referred  to,  on  the  day  last 
above  mentioned.”  Whenever  such  warrant  shall  be  issued  by 
the  judge  of  the  district  court,  the  same  addition  shall  be  made, 
except  that  the  words  “ district  judge  of  the  United  States,” 
shall  be  substituted  for  tho  words  “ a register  in  bankruptcy.” 

Rule  14. — When  the  proceeding  is  instituted  by  or  on  behalf 
of  the  bankrupt,  a duplicate  copy  of  his  petition,  schedule  and 
inventory,  as  required  by  the  11th  section  of  the  bankrupt  act, 
Bkall  be  left  with  the  register  to  whom  his  petition  is  referred,  at 
or  before  the  time  fixed  in  the  order  of  reference  for  the  first 
attendance  of  the  petitioner  before  such  register. 

Such  copy  shall  bo  certified  by  the  clerk  or  a register  in  bank- 
ruptcy to  bo  a true  copy,  or  shall  be  verified  as  such  by  the  affi- 
davit of  the  petitioner  or  of  his  attorn^-  duly  sworn  or  affirmed 
to  before  a register  in  bankruptcy,  a commissioner  appointed  by 
the  circuit  court,  or  a notary  public.  In  either  case  the  peti- 
tioner must,  at  his  peril,  ascertain  that  such  copy  is  strictly  cor- 
rect. 
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Rule  15. — A party  appearing  to  show  cause  against  or  oppose 
the  prayer  of  a petition  under  the  11th  or  39th  sections  of  the 
bankrupt  act,  shall  file  a brief  statement,  in  writing,  of  the 
grounds  of  his  opposition  or  objections  thereto,  if  such  objec- 
tions relate  solely  to  questions  of  law  or  practice  in  respect  to 
the  regularity  or  sufficiency  of  the  petition.  If  his  opposition 
to  such  petition  is  founded  upon  a denial  of  any  statement  of 
fact  contained  in  such  petition,  or  upon  the  alleged  existenco  of 
other  facts  not  stated  therein,  he  shall,  by  an  answer  to  such  peti- 
tion, set  forth  in  writing,  in  distinct  and  separate  articles,  and 
according  to  his  best  knowledge,  information  and  belief,  his 
denial  of  each  material  allegation  so  denied  by  him,  and  each 
allegation  of  now  matter,  so  that  distinct  and  separate  issues 
may  be  readily  framed  thereon;  and  he  shall  annex  thereto  his 
affidavit  that  ho  has  read  said  answer  so  signed  by  him,  or  heard 
the  same  read,  and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

Pule  16. — The  court,  at  its  own  instance,  or  on  motion  of 
either  party,  will  refer  to  a register,  commissioner,  or  referee, 
designated  or  appointed  for  the  purpose,  for  examination  and 
report,  such  matters  arising  in  proceedings  in  bankruptcy,  as,  , 
under  the  provisions  of  the  bankrupt  act,  may  properly  be  so 
referred. 

Rule  17. — Exceptions  may  be  filed  to  the  report  of  a register, 
referee  or  commissioner,  upon  any  matter  referred  to  him,  within 
eight  days  after  the  filing  of  such  report ; and  exceptions  to  the 
admission  or  rejection  of  evidence  may  be  filed  within  four  days 
after  the  return  of  proofs  is  filed,  and  either  party  may  then 
apply  for  an  order  fixing  a time  for  the  hearing  upon  such  ex-  ' 
ceptions. 

Rule  18. — When  a trial  by  jury  is  to  be  had,  no  formal  plead- 
ings shall  be  necessary  to  present  the  issue,  but  the  order  for  *; 
such  trial  shall  contain  the  issues  made  by  the  petition,  answer, 
and  other  papers  presenting  the  issues  to  be  tried. 

Rule  19. — Causes  cannot  be  noticed  for  proof,  nor  witnesses 
be  called  and  sworn,  in  open  court,  (except  in  trials  before  a 
jury)  without  the  previous  special  allowance  of  tlio  court,  on 
adequate  cause  shown. 

Rule  20. — When  proofs  are  to  be  made  out  of  court,  and  the 
case  is  ready  therefor,  either  party  may  apply  for  an  order  to 
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take  the  same ; and  the  name  and  residence  of  the  register  or 
other  officer  or  person  before  whom  such  proofs  are  to  be  taken, 
shall  be  stated  in  the  order. 

Rule  21. — A copy  of  the  order  shall  be  delivered  tcfthe  per- 
son before  whom  the  testimony  is  to  be  taken  by  the  party  for 
whom  it  is  entered,  and  all  parties  interested  shall  thereafter 
for  themselves  ascertain  and  take  notice  of  the  time  and  place 
of  taking  the  same,  which  time  and  place  shall  be  Used  by  the 
person  before  whom  it  is  to  be  taken,  in  such  manner  that  such 
parties  may  have  a reasonable  time  to  prepare  therefor. 

Rule  22. — All  returns  and  reports  from  registers  in  bankruptcy 
or  other  officers  of  the  court,  or  referees,  shull  bo  directed  to  the 
clerk  of  the  court  at  Buffalo,  N.  Y.,  and  shall  be  sent  free  of 
postage  or  other  charges ; and  in  caso  of  unreasonable  delay  on 
the  part  of  the  register  or  other  officer  or  referee  in  making  a 
return  or  report  in  any  case,  an  order  will  be  granted  requiring 
him  to  make  such  return  or  report,  or  show  cause  on  a day 
specified  why  he  has  not  done  so. 

Rule  23. — Letters  to  the  register,  clerk  or  marshal  requiring 
an  answer,  should  be  accompanied  by  envelopes,  properly  ad- 
dressed, and  with  the  proper  postage  stamps  affixed,  in  which 
to  enclose  the  reply  anu  whatever  else  may  be  required,  and  no 
register  or  officer  of  the  court  will  be  required  to  answer  any 
such  letter  unless  this  be  done,  and  his  fees  in  addition  are  en- 
closed. Whenever  any  receipt  is  desired  from  any  such  officer, 
it  must  be  prepared  and  presented  by  the  party  desiring  it  and 
with  the  proper  revenue  stamp  thereon. 

Rule  24. — In  every  certificate  made  by  a register  stating  any 
case,  point  or  matter  for  the  opinion  of  the  district  judge  under 
the  fourth  or  sixth  section  of  the  bankrupt  act,  according  to  form 
No.  50  established  by  the  general  orders  in  bankruptcy,  the  facts 
agreed  upon  by  the  parties  to  the  controversy  shall  bo  clearly 
and  fully  stated  with  reasonable  certainty  of  time  and  placo  ; 
and  this  shall  be  followed  by  a brief  statement  of  the  claim 
made,  or  position  assumed,  by  each  of  the  parties  to  the  con- 
troversy. The  register  shall  then  add  thereto  such  proposed 
order,  adjudication,  or  decision  as  in  his  judgment  ought  to  be 
made,  and  which  shall  bo  in  such  form  that  the  district  judge 
may  signify  his  approval  thereof  by  his  signature.  The  register 
shall  then  afford  to  each  of  the  opposing  parties  or  their  attor- 
neys, a reasonable  opportunity  to  consent,  in  writing,  to  the 
register’s  decision  thereon.  The  court  will,  on  the  approval  and 
confirmation  of  such  decision  of  the  register,  make  such  order 
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for  costs,  against  any  party  declining  to  assent  thereto,  as  may 
be  deemed  proper.  In  case  all  parties  to  such  controversy  shall 
assent  to  such  adjudication  or  decision  of  the  register,  he  shall 
file  the  same  and  proceed  with  the  case  upon  the  basis  thereof, 
as  though  such  controversy  had  not  arisen. 

Rule  25. — It  shall  be  the  duty  of  the  assignee,  as  soon  as 
practicable  after  his  appointment  shall  be  complete,  to  take  into 
fiis  possession  all  tho  estate,  real  and  personal,  of  every  name 
and  nature,  of  the  bankrupt,  with  the  exceptions  mentioned  in 
the  bankrupt  act ; and  also  all  the  doeds  and  books  of  account, 
papers  and  writings  of  the  bankrupt,  pertaining  thereto ; and 
for  this  purpose  the  assignee  shall  make  diligent  inquiry  into 
the  affairs  and  transactions  of  the  bankrupt. 

Every  assignee  shall,  under  section  27  of  the  bankrupt  act, 
produce  and  file  with  his  account,  proper . vouchers  for  all  pay- 
ments made  by  him,  except  payments  of  one  dollar  or  less,  and 
except  items  in  regard  to  which  the  court  shall  for  reasonable 
cause,  and  by  special  order,  dispense  with  vouchers.  The  items 
so  excepted  may  be  allowed  to  a reasonable  extent,  upon  the 
positive  oath  of  the  assignee,  that  tho  amounts  charger!  therein 
wrero  actually  and  necessarily  paid. 

Rule  26. — In  cases  of  voluntary  bankruptcy  when  the  assignee 
or  any  creditor  shall,  after  the  adjudication  of  bankruptcy,  nave 
good  reason  to  suspect  that  the  bankrupt  has  property  or  any 
right  of  property  which  he  has  not  set  forth  in  his  inventory,  or 
that  he  has  made  any  fraudulent  or  void  disposition  of  his  pro- 
pertv,  or  any  part  thereof ; or  that  he  has  not  given  and  has  not 
used  due  diligence  to  ascertain  and  give  the  full  names  and  residen- 
ces of  his  creditors,  or  the  amount  of  his  debts  as  required  by  the 
bankrupt  act ; or  that  he  has  not  given  a full  and  accurate  in- 
ventory of  his  estate,  real  and  personal,  describing  tho  same  and 
where  it  is  situated  as  required  by  tho  said  act ; or  that  he  has 
done,  suffered  or  omitted  any  other  act  or  thing  which  may  bar 
his  right  to  a discharge,  such  assignee  or  creditor,  upon  applica- 
tion to  the  court,  or  the  register  acting  in  the  case,  stating  briefly 
and  under  oath  the  grounds  of  his  suspicion,  may,  on  due  cause 
shown  by  affidavit,  apply  for  an  order  for  the  examination  of  the 
bankrupt  on  oath  or  affirmation.  And  if,  upon  due  service  on 
tho  bankrupt  of'  a copy  of  any  such  order  and  notice  of  the 
time  and  place  appointed  for  such  examination,  the  bankrupt 
shall  fail  to  appear  and  fully  to  submit  himself  to  such  examina- 
tion, and  to  subscribe  his  deposition,  application  may  forthwith 
be  made  to  the  court,  upon  an  affidavit  rtating  the  facts  of  the 
case,  for  compulsory  process  against  such  bankrupt.  On  any 
such  examination  the  bankrupt  may  be  examined  upon  oath  in 
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respect  to  all  the  matters  above  mentioned,  and  also  in  respect 
to  all  due  to  him  or  to  any  person  for  his  use ; all  rights  of  pro- 
perty, choses  in  action,  rights  in  equity,  interests  in  patents, 
patent  rights  or  copy  rights ; and  all  rights  in  action  for  any 
property  or  estate,  real  or  personal,  or  the  unlawful  taking,  de- 
tention or  injury  thereof,  or  arising  upon  contract. 

Rule  27. — In  cases  of  involuntary  bankruptcy,  it  shall  be  the 
duty  of  the  assignee,  as  soon  as  practicable  after  he  shall  be  ap- 
pointed and  qualified,  to  apply  to  the  bankrupt  for  a full  and 
true  account  of  all  his  property  and  rights  of  property,  and  of 
all  the  deeds  and  books  of  account,  papers  and  writings  of  the 
bankrupt  pertaining  thereto,  as  required  by  the  bankrupt  act ; 
and  if  the  bankrupt  shall  refuse  to  give  such  account,  or  if  the 
assignee  or  any  creditor  of  the  bankrupt  shall  have  good 
reason  to  suspect  that  he  'has  practiced  any  concealment  in  giv- 
ing such  account,  such  assignee  or  creditor  may,  on  application 
to  the  court,  and  due  cause  shown  by  affidavit,  have  an  order 
for  the  examination  of  such  bankrupt,  and,  if  necessary,  for 
compulsory  process  against  him,  as  provided  in  the  last  preced- 
ing rule. 

Rule  28. — Every  bankrupt  shall  at  all  times  be  bound  to  at- 
tend the  assignee  upon  the  requirement  of  the  register  acting  in 
his  case,' and  on  reasonable  notice  in  writing  for  that  purpose,  to 
be  sorved  personally  or  left  at  his  usual  place  of  abode,  in  order 
to  assist  in  making  out  the  accounts  of  the  said  bankrupt's  estate 
and  effects,  and  to  attend  any  court  to  be  examined  hi  any  suit 
or  proceeding  respecting  the  same,  for  which  he  shall  be  entitled 
to  receive  from  the  assignee  a reasonable  compensation  out  'of 
the  estate. 

Rule  29. — If,  in  any  case,  the  assignee  or  any  creditor  of  the 
bankrupt  shall  have  good  reason  to  believe  that  any  of  the  pro- 
perty, interests,  rights,  credits,  or  equities  of  the  bankrupt,  or 
any  assurance  or  evidence  thereof,  and  of  which  he  hjis  not  given 
a satisfactory  account,  is  in  the  possession,  under  the  control,  or 
within  the  knowledge  of  any  other  person,  or  that  any  other  person 
is  indebted  to  said  bankrupt  in  a sum  not  stated,  or  larger  than 
that  stated  in  the  inventory  of  the  bankrupt,  such  assignee  or 
creditor,  upon  application  to  the  court,  and  due  cause  shown  by 
affidavit,  may  have  an  order  for  the  examination  of  any  such 
person,  and,  if  necessary,  for  compulsory  process  against  him, 
as  provided  in  the  preceding  rules. 

When  an  order  for  the  examination  of  any  bankrupt  or  other 
person  shall  be  made,  any  creditor,  or  the  bankrupt  himself, 
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at  the  time  and  place  appointed  for  such  examination,  or  at  any 
other  time  to  whick  such  examination  may  be  continued  or  ad- 
journed, may,  at  his  own  expense,  produce  witnesses  touching 
the  subject  matter  of  such  examination,  and  shall  bo  entitled  to 
the  ordinary  process  of  subpoena,  to  be  issued  by  the  clerk  or 
register,  requiring  the  attendance  of  such  witnesses,  which  sub- 
poena the  witnesses  shall  be  bound  to  obey,  provided  their  legal 
fees  are  paid  or  tendered*  on  the  service  of  such  subpoena. 

Rule.  30. — All  motions  and  applications  of  which  notice  shall 
be  required,  shall,  unless  otherwise  provided  for  by  law,  the 
general  orders,  or  these  rules,  or  by  special  order,  be  noticed  for 
some  Tuesday  or  Frida}’,  at  10  o’clock  A.  M.,  and  the  notice  shall 
be  accompanied  by  a copy  of  the  affidavits  or  other  papers  on 
which  the  motion  or  application  is  to  be  made,  except  in  cases 
where  a reference  to  such  papers  and  a statement  that  the  same 
will  be  used  on  making  a special  motion,  is  sufficient  under  the 
general  practice  of  the  court.  All  rules,  notices  and  orders, 
when  not  otherwise  provided  for,  shall  be  rules,  orders  or  notices 
of  eight  days  when  served  personally,  and  one-half  that  time 
in  addition  when  served  by  mail. 

When  the  object  is  to  bring  a party  into  contempt  for  dis- 
obeying any  process,  or  any  rule  or  order  of  the  court  or  of  a 
register,  the  service  shall  be  personal,  unless  otherwise  ordered 
by  the  court. 

Rule  31. — Affidavits  of  the  publication  of  notices  in  a news- 
paper, shall  show  that  the  same  were  published  in  the  regular 
edition  and  issue  of  such  newspaper,  and  shall  state  the  day  or 
days  on  which  the  same  were  published.  Such  affidavits  must 
be  sworn  or  affirmed  before  a register  in  bankruptcy,  the  clerk 
of  the  court,  a commissioner  appointed  by  the  circuit  court  of 
the  United  States,  or  a notary  public,  and  shall  be  substantially 
in  the  following  form : 

Northern  District  of  New  York, 

County  of 

A.  B.  of  in  said  county,  being  duly  sworn,  doth  depose  and  say 

that  he  is  (the  printer,  the  publisher,  or  foreman  in  the  office,  as  the  case  may  be}, 
of  the  a public  newspaper  published  in  said  county,  and 

that  the  notice  of  which  the  annexed  is  a printed  copy  cut  from  said  newspaper, 
was  printed  and  published  in  the  regular  edition  and  issue  of  said  newspaper  on 
the  following  days,  viz  : On  the  and  days  of  186  : 

(or  on  the  and  days  of  and  on  the  days  of 

186  .) 

Subscribed  and  sworn  before  me,  this  day  of  186  .) 


Rule  32. — The  notice  of  the  appointment  of  the  assignee  of 
a bankrupt,  required  to  be  given  by  him  under  the  provisions  of 
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the  14th  section  of  the  bankrupt  act,  shall  be  published  once  a 
week  for  three  successive  weeks,  in  each  of  dho  newspapers  in 
which  the<  notice  of  the  first  meeting  of  the  creditors  of  such 
bankrupt  was  directed  to  be  published.  And  notices  to  credi- 
tors to  appear  and  show  cause  why  a discharge  should  not  be 
granted  to  a bankrupt,  shall  be  published  twice  a week  for  three 
successive  weeks,  in  the  same  newspapers,  unless  the  district 
court  shall  otherwise  direct. 

Notices  to  creditors  of  dividends,  notice  that  an  assignee 
will  apply  for  a settlement  of  his  accounts  and  for  a discharge 
from  all  his  liability  as  assignee,  and  notices  of  meetings,  re- 
quired by  the  17th,  ‘27th  and  ‘28th  sections  of  the  bankrupt  act, 
and  notices  of  sale  by  an  assignee,  required  to  be  given  under 
the  21st  general  order,  shall  be  published  twice  in  the  same 
newspaper ; the  last  publication  of  such  notices  of  sale  to  be 
made  at1  least  the  number  of  days  before  the  sale  required  by 
such  general  order. 

Rule  33 — All  notices  served  or  sent  by  mail  by  the  marshal 
or  messenger,  the  clerk,  or  an  assignee  in  bankruptcy,  shall,  when 
practicable,  be  so  prepared,  directed  and  folded,  tnat  the  direc- 
tion, postage  stamp  and  postmark  shall  be  upon  the  notice  itself, 
and  not  on  an  envelope  or  other  piece  of  paper.  Whenever  any 
notice  sent  by  mail  by  the  marshal,  or  a messenger,  in  pursuance 
of  a warrant  issued  under  section  11  or  section  42  of  the  bank- 
rupt act,  shall  be  returned  to  him  by  reason  of  its  non-delivery, 
he  shall  preserve  the  same  in  his  office  in  separate  bundles,  so 
arranged  that  they  may  be  referred  to  by  parties  interested  in 
their  examination.  Whenever  any  notice  sent  by  the  clerk,  by 
mail,  under  any  of  the  provisions  of  said  act,  or  the  general 
orders  in  bankruptcy,  shall  be  so  returned,  the  same  shall  be 
filed  by  the  clerk  with  the  papers  in  the  cause. 

Rule  34. — The  list  of  debts  provided  for  by  section  23  of  the 
bankrupt  act,  shall  be  made  and  certified  by  the  register  to 
whom  the  original  petition  in  the  case  was  referred,  unless  an- 
other register  shall  nave  been  specially  designated  for  that  duty 
by  the  district  court.  The  register  shall  place  thereon  all  debts 
which  have  been  duly  proved  and  which  have  not  been  disallowed 
by  the  court,  unless  it  shall  be  otherwise  specially  ordered  by  the 
district  court. 

Rule  35 — Applications,  under  section  34  of  the  bankrupt  act, 
to  set  aside  and  annul  the  discharge  granted  to  any  bankrupt, 
shall  clearly  set  forth  in  separate  and  distinct  articles,  and  with 
reasonable  certainty  of  time  and  place,  according  to  the  best 
knowledge,  information  and  belief  of  the  applicant,  all  the 
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material  facts  and  allegations  on  which  the  application  is 
based. 

The  bankrupt  shall  admit  or  deny,  or  otherwise  answer  the 
several  allegations  of  such  application,  in  distinct  articles,  in 
like  manner ; and  such  application  and  answer  shall  severally 
be  verified  by  affidavit  substantially  in  the  form  prescribed  by 
rule  15. 

Rule  36. — The  fifty  dollars  required  to  be  deposited  as  secu- 
rity for  registers’  fees,  shall,  until  otherwise  ordered,  be  deposited 
with  the  clerk  according  to  general  order  No.  30. 

The  provisional  disposition  and  ultimate  disbursement  of  the 
same  will  be  regulated  by  rules  hereafter  to  be  promulgated,  or 
by  special  order. 

Rule  37.— In  pursuance  of  the  28th  general  order  in  bank- 
ruptcy, the  following  national  banks  aro  hereby  designated  as 
those  in  which  all  monies  received  by  assignees  in  bankruptcy, 
or  paid  into  court  in  the  course  of  any  proceedings  in  bankruptcy 
shall  be  deposited,  viz : 

1.  The  Albary  City  National  Bank  at  Albany;  in  all  canes  in  which  the  bank- 
rupt at  the  time  of  the  filing  of  the  first  petition  therein  resided  in  either  of  the 
counties  of  Albany,  Rensselaer,  Washington,  Warren,  Essex,  Clinton,  St  Lawrence, 
Franklin,  Fulton,  Hamilton,  Montgomery,  Saratoga,  Schenectady,  Schoharie, 
Delaware,  Otsego  and  Chenango. 

2.  The  First  National  Bank  of  Utica,  at  Utica  ; in  all  cases  in  which  the  bank- 
rupt at  the  time  of  the  filing  of  the  first  petition  therein  resided  in  either  of  the 
counties  of  Oneida,  Jefferson,  Madison.  Lewis  and  Herkimer. 

3.  The  Syracuse  National  Batik  at  Syracuse  ; in  all  cases  in  which  the  bank- 
rupt at  the  time  of  the  filing  of  the  first  petition  therein  resided  in  either  of  the 
counties  of  Onondaga,  Oswego,  Cortland.  Cayuga,  Wayne  and  Seneca. 

4.  The  Flour  City  National  Bank  at  Rochester  ; in  all  cases  in  which  the  bank- 
rupt at  the  time  of  the  filing  of  the  first  petition  therein  resided  in  either  of  the 
counties  of  Monroe,  Orleans,  Ontario,  Livingston  and  Yates. 

5.  The  Chemung  Canal  National  Bauk  of  Elmira,  at  Elmira ; in  all  cases  in 
which  the  bankrupt  nt  the  time  of  the  filing  of  the  first  petition  therein  resided  in 
either  of  the  counties  of  Chemung,  Steuben,  Allegany,  Tioga,  Tompkins,  Broome 
and  Schuyler. 

6.  The  First  National  Bank  of  Buffalo,  at  Buffalo ; in  all  cases  in  which  the 
bankrupt  at  the  time  of  the  filing  of  the  first  petition  therein  resided  in  either  of 
the  counties  of  Erie,  Chautauqua,  Niagara,  Cattaraugus,  Genesee  and  Wyoming. 

"Deposits  made  in  said  banks  by  any  assignee  in  bankruptcy 
under  said  28th  general  order,  shall  be  made  to  his  credit  as  such 
assignee  in  the  particular  case  in  which  such  monies  have  been  re- 
ceived ; and  a separate  account  shall  be  kept  in  each  case  accord- 
ing to  its  proper  designating  number  and  title.  Checks  drawn 
by  assignees  in  bankruptcy  for  monies  deposited  by  them  in 
• such  deposit  banks,  shall  contain  the  number  and  title  of  the 
case  in  ,vhich  they  are  drawn;  shall  be  signed  by  the  assignee 
as  such ; and  shaft  state  “ the  date,  the  sum  and  the  account  for 
which  it  is  dra*rn,”  and  shall  be  countersigned  by  the  register  in 
35 
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bankruptcy  having  charge  of  or  acting  as  such  in  the  case  in 
■which  said.  checks  are  drawn.  When  such  chocks  are  drawn  for 
the  payment  of  dividends  declared,  they  shall  be  made  payable 
to  the  order  of  the  persons  entitled  to  such  dividends,  unless  the 
register  acting  in  the  case  shall,  by  reason  of  the  small  amount 
of  separate  dividends,  authorize  the  drawing  of  a check  pay- 
able to  the  order  of  the  assignee  for  the  aggregate  of  several  of 
such  dividends,  or  shall  for  some  other  reason  authorize  thf 
making  of  such  check  payable  to  the  order  of  some  other  per- 
son, or  to  bearer.  • 

The  designation  of  banks  of  deposit  herebv  made,  is  upon 
the  condition  that  the  said  First  National  Bank  of  Buffalo  and 
the  Flour  City  National  Bank  severally  agree  to  allow  and  credit 
to  the  assignee,  in  each  account,  separately,  whenever  such  ac- 
count is  about  to  be  closed,  interest  at  the  rate  of  five  per  cent, 
per  annum  on  the  daily  balance  of  such  account,  and  shall  file 
with  the  clerk  of  this  court,  whenever  required,  a satisfactory 
bond,  executed  by  one  or  more  persons,  as  a further  security  for 
the  safe  keeping  and  proper  repayment  of  such  deposit, — such 
bond  to  be  approved  by  the  judge  of  this  court ; and  that  each 
of  the  other  banks  designated  shall  credit  in  like  manner  four 
and  a half  per  cent,  interest  on  such  daily  balances,  and  file  a 
similar  bond  whenever  such  bond  shall  be  required. 

TUb  clerk  will  certify  a copy  of  this  rule,  and  transmit  the 
same,  by  mail  or  otherwise,  to  each  of  said  banks,  and  will  also 
certify  to  each  bank  the  name  of  the  register  in  bankruptcy  ap- 
pointed for  the  district  to  which  each  of  the  counties  named  in 
designating  such  bank  belongs;  and  whenever. the  register  of 
any  other  district  shall  be  designated  to  act  in  any  case  where 
the  bankrupt  at  the  time  of  the  filing  of  the  first  petition  therein 
resided  in  either  of  the  said  counties,  the  clerk  will,  on  the  ap- 
plication of  the  assignee  appointed  in  such  case,  certify  to  the 
proper  deposit  bank  the  name  of  tho  register  authorized  under 
the  rule  to  countersign  checks  in  such  case. 

Rule  38.— Is  amended  so  as  to  road  as  follows : 

The  following  newspapers  arc  hereby  designated  as  those  in 
which  notices  required  to  be  published  in  cases  of  bankruptcy 
are  to  be  inserted,  except  in  cases  where,  for  special  reasons, 
other  directions  shall  be  given  by  the  district  court,  viz : 

When  the  alleged  bankrupt  resides  in  the  county  of 

Albany — Albany  Evening  Journal,  and  the  Albany  Argus. 

Allegany — Angelica  Reporter,  and  the  Cuba  True  Patriot. 

Rroome — Binghamton  Daily  Republican,  and  the  Bingham- 
ton Democrat. 

Cayuga — Auburn  Daily  Advertiser,  and  the  Northern  Chris- 
tian Advocate.  » 
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Cattaraugus — Cattaraugus  Republican,  and  the  Cattaraugus 
Union. 

Chautauqua — Jamestown  Journal,  and  the  Mayville  Sentinel. 

Chenango — Telegraph  and  Chronicle,  and  the  Chenango 
Union.  ■ 

Chemung — Elmira  Daily  Advertiser,  and  the  Elmira  Daily 
Gazette. 

Clinton — Plattsburgh  Sentinel,  and  the  Plattsburgh  Repub- 
lican. 

Cortland — Gazette  and  Banner,  and  the  Cortland  County 
Democrat. 

Delaware — Delaware  Republican,  and  the  Delaware  Gazette. 

Erie — Buffalo  Commercial  Advertiser,  and  tho  Buffalo  Daily 
Courier. 

Essex — Essex  County  Republican,  and  the  Elizabethtown 
Post. 

Franklin — Malone  Palladium,  and  the  Franklin  Gazette. 

Fulton  and  Hamilton — Johnstown  Independent,  and  the  Ful- 
ton County  Democrat. 

Genesee — Batavia  Advocate,  and  the  Spirit  of  the  Times. 

Herkimer — Journal  and  Courier,  and  the  Herkimer  County 
Democrat. 

Jefferson — Northern  New  York  Journal,  and  the  Watertown 
Re-Union. 

Lewis — Journal  and  Republican,  and  the  Lewis  County 
Democrat. 

Livingston — Western  New  York  Advertiser,  and  the  Union 
and  the  Constitution. 

Madison — -Republican,  and  the  Oneida  Observer. 

Monroe — Rochester  Daily  Union  and  Advertiser,  and  the 
Rochester  Daily  Democrat. 

Montgomery — Montgomery  County  Republican,  and  the  Mont- 
gomery Democrat. 

Niagara — Lockport  Union,  and  the  Loekport  Journal. 

Ontario — Ontario  Repository  and  Messenger,  and  the  Geneva 
Courier. 

Oneida — Utica  Morning  Herald,  and  the  Utica  Daily  Obser- 
ver. 

Oswego — Oswego  Commercial  Advertiser  and  Times,  and  the 
Oswego  Palladium. 

Onondaga — Syracuse  Daily  Standard,  and  the  Syracuse  Daily 
Courier  and  Union. 

Otsego — Otsego  Republican,  and  the  Freemen’s  Journal 

Orleans — Orleans  American,  and  the  Orleans  Republican. 

ReTisselaer — Troy  Daily  Times,  and  the  Troy  Daily  Press. 

Schoharie — Schoharie  Republican,  and  the  Schoharie  Union. 
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Schenectady — Schenectady  Daily  Union,  and  the  Evening 
Star. 

Saratoga — Saratogian,  and  the  Saratoga  Sentinel. 

St.  Lawrence — Courier  and  Freeman,  and  the  Ogdensburgh 
Advance. 

Seneca — Seneca  County  Courier,  and  the  Seneca  Observer. 

Steuben — Canistco  Valley  Times,  and  the  Steuben  Farmers’ 
Advocate. 

Schuyler — Havana  .Journal,  and  the  Watkins  Independent, 
or  in  the  Schuyler  County  Democrat. 

Tioga — Oswego  Times,  and  the  Oswego  Gazette. 

Tompkins — Ithaca  Journal,  and  the  Ithaca  Democrat. 

Washington — Salem  Press,  and  the  Sandy  Hill  Herald. 

Warren — Glen’s  Falls  Messenger,  and  tlie  Glen’s  Falls  Re- 
publican. 

Wayne — Lyons  Weekly  Republican,  and  the  Wayne  Demo- 
cratic Press. 

Wyoming — New  Yorker,  and  the  Democrat. 

Yates — Penn  Yan  Express,  and  the  Penn  Yan  Democrat. 

The  warrants  issued  by  registers  directing  notices  of  tho  first 
meeting  of  creditors  shall  direct  the  publication  of  such  notices 
in  the  two  designated  papers  of  the  county  in  which  the  bank- 
rupt so  resides,  unless  the  register  shall,  for  special  reasons  re- 
lating to  tho  residence  of  the  bankrupt  or  his  creditors,  deem  it 
more  suitable,  in  lieu  thereof,  to  publish  tho  same  in  the  news- 
papers -designated  in  an  adjoining  county,  .iu  which  case  the 
. register  may  direct  such  publication  in  such  adjoining  county. 
Such  warrants  shall,  unless  otherwise  specially  ordered,  direct 
that  such  notices  should  be  published  Itcice  in  each  of  the  two 
selected  newspapers. 

In  any  case,  where  the  circumstances  require  it,  such  publi- 
cation may  be  made  in  other  papers  by  the  special  order  of  the 
court  or  judge. 

Due  proof  of  the  publication  of  such  notices  shall  be  fur- 
nished to  tho  marshal,  officer  or  party  directing  and  paying  for 
such  publication,  and  such  proof  shall  be  filed  with  the  papers 
or  proceedings  to  which  they  particularly  relate. 

The  fees  of  printers  for  making  such  publication  and  furnish- 
ing the  proof  thereof  are  those  prescribed  by  the  act  of  congress  of 
the  26th  of  February,  1853,  viz : forty  cents  per  folio  for  the 
first  insertion,  and  twenty  cents  per  folio  for  each  subsequent 
insertion ; but,  as  these  rates  are  not.  considered  remunerative, 
and  publishers  have  declined  to  publish  bankrupt  notices  at  such 
rates,  messengers  and  assignees  are  authorized,  iu  cases  where 
publishers  decline  to  publish  such  notices  for  the  fees  prescribed 
by  act  of  congress,  to  allow  and  pay,  if  necessary,  the  fees  allowed 
by  tho  laws  of  tho  state  for  the  like  publication  of  similar  notices 
in  legal  proceedings  under  the  laws  of  tho  state. 
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Notwithstanding  the  provisions  of  this  rule,  tho  court,  in 
cases  where,  by  accident  or  inadvertence,  and  without  intention 
to  disregard  the  rule  or  omit  the  prescribed  notices,  a different 
but  substantially  equivalent  publication  has  been  made,  will  ex- 
ercise its  discretion  in  waiving  any  technical  irregularity,  and 
acting  upon  a notice  published  in  good  faith,  and  giving  proper 
information  to  nil  parties  interested,  although  not  published  in 
strict  conformity  to  this  rule. 

The  following  additional  rules  have  been  adopted : 

Rule  39. — "Whenever  a petition  under  section  11  of  the  bank- 
rupt act,  shall  be  referred  to  a register  in  bankruptcy,  and  when- 
ever, in  a case  of  involuntary  bankruptcy,  an  order  shall  be 
made  upon  an  adjudication  in  bankruptcy  referring  such  caso  to 
a register,  the  clerk  shall  advance  to  such  register,  on  account 
of  his  fees,  chargeable  to  the  petitioner,  the  sum  of  twenty-five 
dollars  out  of  the  fifty  dollars  deposited  with  the  clerk  under 
section  47  of  the  bankrupt  act.  Whenever  a detailed  statement 
of  his  fees  so  chargeable  shall  be  made  and  filed  by  the  register, 
showing  that  the  aggregate  amount  of  the  same  exceeds  the  ag- 
gregate of  the  advances  made  on  account  thereof,  the  clerk,  if 
requested  by  the  register,  shall  make  further  reasonable  advances 
to  him  on  account  of  such  fees,  until  the  amount  so  deposited 
and  all  interest  received  by  the  clerk  thereon  shall  be  exhausted ; 
and  whenever  tho  aggregate  of  the  fees  of  the  register,  charge- 
able to  such  petitioner,  shall  equal  or  exceed  the  said  sum  of  fifty 
dollars,  all  such  fees  in  excess  thereof,  and  all  subsequent  fees  of 
such  register,  so  chargeable  to  such  petitioner,  shall  be  paid  or 
secured  ns  provided  for  by  General  Order  No.  29. 

Within  forty  days  after  the  proceedings  in  a case1  referred  to 
a register,  as  aforesaid,  shall  be  finally  closed,  such  register  shall 
make,  under  oath,  and  file  with  the  clerk,  a detailed  statement 
of  his  fees  charged  or  chargeable  to  or  against  the  petitioner  in 
such  case,  and  of  the  sums  advanced  or  paid  to  him  by  the  clerk, 
or  by  or  on  behalf  of  the  petitioner,  on  account  thereof ; and  he 
shall  within  ten  days  thereafter  pay  over  to  tho  clerk,  so  much 
of  the  moneys  so  advanced  as  is  not  required  for  the  payment 
thereof.  Such  statement  shall  bo  made  in  and  relate  to  such 
case  only,  and  shall  be  so  prepared,  as  a separate  paper,  that  it 
may  be  made  a part  of  the  record  in  such  case  ; and  it  is  recom- 
mended to  registers  to  make  and  file,  within  the  first  ten  days  of 
every  calendar  month,  the  statements  above  required,  in  all  cases 
closed  during  the  preceding  month. 

Whenever  it  shall  satisfactorily  appear  from  any  such  state- 
ment that  there  is  a balance  due  to  said  register  for  fees  so 
chargeable  as  aforesaid,  the  clerk  shall,  on  demand,  pay  such 
balance,  or  so  much  thereof  as  the  residue  of  the  fifty  dollars  so 
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deposited  by  the  petitioner,  and  the  interest  received  by  the 
clerk  thereon,  will  pay  of  tho  same. 

Rule  40. — When  in  a case  of  voluntary  bankruptcy  the  peti- 
tioner owes  debts  as  a partner,  and  desires  to  obtain  a discharge, 
which  shall,  in  form,  be  a discharge  from  his  debts  as  such  part- 
ner; as  well  as  in  his  individual  capacity,  he  shall,  in  his  petition, 
and  in  the  proper  schedule  thereto  annexed,  or  in  propel  amend- 
ments thereto,  state  the  name  or  names  of  his  partner  or  part- 
ners, and  also  the  firm  name  of  such  copartnersliip,  and  whether 
the  copartnership  still  subsists ; and  snail  designate  the  debts 
owing  by  him  as  a member  of  such  copartnership  as  partnership 
debts.  He  shall  also  in  like  manner  sot  forth  in  his  inventory, 
the  joint  property,  rights,  credits  and  estate  (if  any)  of  such  co- 
partnership, and  the  location,  situation,  <fcc.,  thereof,  as  required 
Dy  the  bankrupt  act. 

Rule  41. — In  order  to  save  unnecessary  expense  and  labor, 
the  registers  will,  when  practicable,  include  in  a single  certificate 
copies  of  the  memoranda  of  all  their  proceedings  of  the  same 
case,  upon  the  same  day,  which  are  required  to  be  forwarded  to 
the  clerk,  under  the  provisions  of  the  bankrupt  act  and  of  the 
general  orders ; and  they  will  send  no  certified  copy  of  niemiv 
randum,  or  of  docket  entry,  other  than  those  required  by  the 
said  act  or  orders. 

Rule  42. — There  shall  be  added  to  the  adjudication  of  bank- 
ruptcy, in  an  involuntary  bankruptcy  case,  as  in  form  No.  58,  an 
order  referring  the  case  to  one  of  the  registers  in  bankruptcy, 
to  take  such  proceedings  therein  as  may  be  necessary. 

Rule  43. — The  notice  in  writing  of  the  acceptance  of  the 
trust,  which  is  required  to  be  given  by  an  assignee  in  bankrupt- 
cy, may  be  given  to  the  register  having  charge  of  the  case,  who 
will  transmit  the  same  to  the  clerk  of  the  court,  with  the  other 
papers  in  the  case,  as  required  by  the  7th  general  order. 

Rule  44. — Every  assignee  in  bankruptcy,  if  required  by  the 
register  having  the  case- in  charge,  shall  give  a bond,  with  a 
surety  or  sureties,  as  provided  for  in  tho  13th  section  of  the 
bankrupt  act ; the  form  and  penalty  of  such  bond,  and  the  suf- 
ficiency of  the  surety  or  sureties  therein,  to  bo  approved  by  the 
register.  It  shall  be  the  duty  of  the  registers  to  require  such 
bond,  upon  the  request  in  writing  of  any  creditor  who  has  proved 
his  claim,  or  whenever  it  shall  otherwise  appear  to  be  proper  to 
do  so. 
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Rule  45. — In  order  to  guard  against  the  loss  or  destruction  of 
the  evidence  of  an  assignment,  every  assignee,  on  receiving  an 
assignment  of  an  estate  in  bankruptcy,  in  which  the  assets  are 
sufficient  to  justify  the  expenditure,  sliall  send  or  deliver  such 
assignment  to  the  clerk  of  the  court,  who  shall  make  a true  copy 
thereof,  and  certify  the  same  under  his  hand  and  the  seal  of  the 
court,  and  send  or  deliver  said  certified  copy  to  such  assignee  ; 
and  the  original  assignment  shall  then  be  placed  and  kept  on 

file  with  the  other  papers  in  the  case. 

» 

Rule  46. — Whenever  it  shall  appear  by  the  inventory  of  the 
bankrupt,  or  otherwise,  that  he  has  real  or  personal  property, 
or  choses  or  rights  in  action,  or  any  other  legal  or  equitable 
interests  beyond  the  limits  of  the  United  States,  or  debts  duo  to 
him  from  any  person  resitting  abroad,  the  register  having  his 
caso  in  charge  may,  and  on  the  request  of  the  assignee,  shall 
require  the  bankrupt  to  execute  and  acknowledge  in  due  and 
proper  form  a full  assignment  thereof  and  of  all  his  other  pro- 
perty, real  and  personal,  equitable  interests,  choses  in  action 
and  rights  of  action  of  every  nnmo,  nature  and  kind  whatsoever, 
and  wherever  the  same  may  Jbe  situated.  And  if  the  bankrupt 
shall  neglect  or  refuse  to  execute  such  assignment,  he  may,  on 
due  application  to  the  court,  be  compelled  to  do  so  by  process 
' of  attachment  or  other  proper  proceeding. 

Rule  47. — It  shall  bo  the  duty  of  every  assignee,  within 
fifteen  days  after  receiving  an  assignment  of  the  estate  of  any 
bankrupt,  to  set  apart  from  the  property  of  such  bankrupt  such 
part  thereof  as  is  specially  excepted  by  section  14  of  the  bank- 
nipt  act,  and  also  such  qther  articles  and  necessaries  as  shall  be 
designated  by  such  assignee,  (having  reference  to  the  family, 
condition  and  circumstances  of  the  bankrupt,)  as  being  proper 
to  bo  set  apart  for  the  use  of  the  bankrupt,  as  provided  for  by 
said  14th  section.  And  such  assignee,  within  five  days  there- 
after, shall  file  with  the  clerk  of  the  court  a full  report  of  his 
decisions  and  doings  in  this  respect,  and  of  the  articles  set  oft 
to  the  bankrupt  by  him,  with  the  estimated  value  of  each  article, 
as  required  by  the  19th  general  order,  and  in  which  he  shall 
also  state  whether  there  remains  any  property  or  other  assets  or 
valuable  thing  for  the  benefit  of  the  creditors  of  the  bankrupt. 
The  bankrupt,  or  any  creditor  who  has  proved  his  debts,  may 
except  to  the  said  report  or  any  part  thereof,  by  stating  each  of 
his  objections  thereto  in  proper  form,  and  in  a separate  article, 
and  filing  the  same  with  the  clerk  of  the  court  within  twenty 
days  after  the  filing  of  such  report,  and  if  not  so  excepted  to  the 
report  shall  stand  confirmed.  If  so  excepted  to  the  effect  thereof 
and  of  the  designation  and  the  setting  apart  aforesaid,  shall  be 
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suspended  until  the  order  of  the  court  upon  such  exception  shall 
modify  or  confirm  the  said  report. 

For  his  miscellaneous  services,  for  which  no  other  fee  is 
provided,  and  for  designating  and  setting  apart  such  property 
and  making  and  filing  his  report  thereof,  within  the  time  and 
in  the  manner  above  prescribed,  the  assignee  shall  be  entitled  to 
a fee  of  five  dollars ; and  for  travel  (when  absolutely  necessary 
for  the  purpose  of  designating  and  setting  apart  such  property) 
six  cents  per  mile  for  each  mile  in  going  and  returning;  he  shall 
also  be  allowed  ten  cents  per  folio  tor  each  folio  of  one 'hundred 
words  contained  in  such  report.  Such  fees  shall  be  paid  by  the 
bankrupt  unless  assets,  sufficient  to  pay  the  same,  remain  in 
the  hands  of  the  assignee. 

Rule  48. — Whenever,  by  reason  of  the  sickness,  necessary 
absence  or  other  disability  of  the  register  in  bankruptcy  having 
any  case  or  matter  in  charge,  he  shall  be  unable  to  hear  the 
same,  or  to  proceed  therein  at  the  time  and  place  appointed 
therefor,  the  same  may  be  adjourned  by  him  by  a written  notice 
and  order  stating  such  adjournment,  and  the  time  and  place  to 
which  it  is  made,  and  posting  the  same  on  the  outer  door  of  the 
office  or  room  in  which  such  hearing  or  proceeding  was  intended 
to  be  had. 


Rule  49. — The  oath  required  by  the  29th  section  of  the  bank- 
rupt act  to  be  taken  and  subscribed  by  a bankrupt  before  his 
discharge  can  be  granted,  shall  follow  the  language  of  such 
section  as  near  as  may  be,  and  shall  be  substantially  in  the  fol- 
lowing form,  viz 
So.  * 

District  Court  or  the  United  States. 

For  the  Northern  District  ot  New  York. 


In  the  matter  of  A.  B. 

A Bankrupt. 


In  Bankruptcy. 


Northern  District  of  New  York,  ss.  : 

A.  B.,  the  petitioner  above  named  being  duly  sworn,  deposes  and  say*,  that 
he  has  not  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  petition,  schedule 
or  inventory,  filed  in  this  case,  or  upon  any  examination  in  the  course  of  the  pro- 
ceedings in  bankruptcy,  in  relation  to  any  material  fact  concerning  his  estate  or 
hia  debts,  or  in  any  other  material  fact ; that  he  has  not  concealed  any  part  of  his 
estate  or  effects,  or  any  books  or  writings  relating  thereto  ; that  he  has  not  been 
guilty  of  any  fraud  or  negligence  in  the  care,  custody  or  delivery  to  the  assignee 
ot  the  property  bel Hiding  to  him  at  the  time  of  hia  presentation  of  his  petition 
and  inventory,  excepting  such  property  as  he  is  permitted  to  retain  under  the  pro- 
visions of  the  bankrupt  act  passed  by  Congress,  approved  March  2,  1867,  and 
entitled  “An  Act  to  Establish  a Uniforn  System  of  Bankruptcy  throughout  the 
United  States  that  he  has  not  caused,  permitted  or  suffered  any  loss,  waste  or 
destruction  thereoT ; that  he  did  not  within  four  months  before  the  commencement 
of  such  proceedings,  procure  his  lands,  goods,  money  or  chattels,  or  any  part 
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thereof,  to  be  attached,  seqncstcred  or  seized  on  execution;  that  since  the  passage  of 
the  said  act  he  has  not  destroyed,  mutilated,  altered  or  falsified  any  of  his  books, 
documents,  papers,  writings  or  securities;  that  he  has  not  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in  any  books  of  account  or  other  docu- 
ment, with  intent  to  defraud  his  creditors  ; that  he  has  not  removed  or  caused  to 
be  removed  any  part-  of  his  property  from  this  district  with  intent  to  defraud  his 
creditors ; that  ne  has  not  given  any  fraudulent  preferences  contrary  to  the  provi- 
sions of  the  said  act,  or  made  any  fraudulent  payment,  gift,  transfer,  conveyance 
or  assignment  of  any  part  of  his  property,  or  lost  any  part  thereof  in  gaming ; 
that  he  has  ncfradmitted  a false  or  fictitious  debt  against  bis  estate  ; that  he  has 
not  had  knowledge  that  any  person  has  proved  a false  or  fictitious  debt  against 
his  estate,  without  having  disclosed  the  same  to  his  a'  signee  within  one  month 
after  such  knowledge  ; that  he  has  not,  whilst  being  a merchant  or  tradesman, 
failed,  subsequently  to  the  passage  of  this  act,  to  keep  proper  books  of  acconut; 
that  he  has  not,  nor  has  any  person  in  his  bcliulf  procured  the  assent  of  any  credi- 
tor to  the  discharge,  or  influenced  the  action  of  any  creditor,  at  any  stage  of  the 
proceedings,  by  any  pecuniary  consideration  or  obligation  ; that  he  has  not  in 
contemplation  of  becoming  bankrupt,  made  any  pledge,  payment,  transfer,  assign- 
ment or  conveyance  of  any  part  of  his  property,  directly  or  indirectly,  absolutely  or 
conditionally,  for  the  purpose  of  preferring  any  creditor  or  person  having  a claim 
agninst  him,  or  who  was  or  might,  be  under  liability  for  him,  or  for  the  purpose  of 
preventing  the  property  coming  into  the  hands  of  the  assignee,  or  of  being  dis- 
tributed under  said  bankrupt  act  in  satisfaction  of  his  debts ; that  he  has  not 
been  convicted  of  any  misdemeanor  under  said  act,  or  been  guilty  of  any  fraud 
whatever,  contrary  to  the  true  intent  thereof;  and  that  he  has  not  done,  suffered 
or  been  privy  to  any  act,  matter  or  thing  specified  in  the  said  bankrupt  act,  as 
a ground  for  withholdiug  a discharge,  or  as  invalidating  a discharge  if  granted.  ’ 

A.  B. 


Subscribed  aud  sworn  before  me  by  the  above  1 
named  A.  B.,  at  in  the  State  of  > 

this  day  of  187  . ) 

Rule  50. — A creditor  opposing  the  discharge  of  a bankrupt 
shall  set  forth,  succinctly  and  clearly,  in  separate  articles,  as  his 
specification  of  the  grounds  of  his  opposition,  each  of  his  objec- 
tions to  such  discharge,  with  the  grounds  thereof,  if  such  objec- 
tions raise  only  questions  of  law  or  practice,  in  respect  to  the 
substance,  form,  sufficiency,  regularity  or  effect  of  the  petition, 
schedule  or  inventory  of  the  bankrupt,  or  of  the  proceedings  had 
thereon.  If  his  opposition  to  a discharge  is  founded  upon  a 
denial  of  any  statement  contained  in  such  petition,  schedule  or 
inventory,  or  upon  the  alleged  existence  of  any  fact  not  stated 
therein,  or  not  conclusively  appearing  upon  the  records  of  the 
court,  he  shall  sot  forth  in  writing,  in  distinct  and  separate 
articles,  each  of  such  objections,  and  the  facts  on  which  it  is 
based,  according  to  his  best  knowledge,  information  and  belief, 
and  with  requisite  certainty  of  time  and  place,  and  shall  also  set 
forth  in  like  manner,  and  in  clear  and  express  terms,  his  denial 
of  each  material  statement  controverted  by  him,  so  that  distinct 
and  separate  issues  may  be  readily  framed  thereon,  and  such 
allegations  and  denials  shall  be  verified  by  affidavit  us  provided 
for  in  rule  XV. 

The  bankrupt,  if  he  desires  to  deny  any  of  such  new  allega- 
tions, or  to  avoid  the  effect  thereof  by  the  allegation  of  new 
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matter,  shall  make  and  verify  his  denials  and  allegations  in  the 
manner  .above  provided,  and  such  new  allegations  may  in  like 
manner  be  denied  or  avoided  by  the  opposing  creditor. 

Ride  51. — Whenever  it  shall  become  necessary  to  adjourn  the 
first  meeting  of  creditors  under  the  12th  section  of  the  bankrupt 
act,  and  to  give  a new  notice,  as  provided  for  in  that  section,  it 
shall  not  be  necessary  to  serve  such  new  notice  upon  creditors 
who  were  duly  and  properly  served  with  the  notice  of  meeting 
required  by  the  warrant  issued  under  the  11th  or  the  42d  sec- 
tions of  the  act,  or  to  publish  notices  of  the  adjourned  meeting, 
if  the  notices  directed  by  such  warrant  were  duly  published  as 
required  by  such  warrant.  It  shall  be  sufficient,  in  case  such 
notices  were  not  so  published,  to  publish  such  new  notices  twice 
in  each  of  the  newspapers  designated  in  such  warrant.  If 
proper  notices  were  not  served  upon  any  creditor,  it  shall  be 
sufficient  to  serve  the  new  notice  personally  or  by  mail,  as  may 
be  directed  by  the  register,  on  such  creditors  as  were  not  pro- 
perly served  with  the  notices  directed  by  the  warrant.  The 
4said  new  notices  so  to  be  published  and  served  shall  severally 
contain  substantially"  the  same  statements  as  were  contained  in 
the  notices  directed  by  the  warrant,  except  that  they  shall  stato 
the  meeting  to  be  held  to  be  “ an  adjourned  meeting,”  and  that 
it  will  be  held  in  pursuance  of  tho  12th  section  of  the  bankrupt 
act.  This  may  be  done  by  inserting  in  place  of  the  “a”  before 
the  word  “ meeting  ” in  said  notices,  the  words  “ in  pursuance 
of  the  12th  section  of  the  bankrupt  act,  an  adjourned.”  Such 
new  notices  must  be  served  and  such  publication  of  new  notices 
completed  at  least  twelve  days  before  the  day  fixed  for  the  hold- 
ing of  such  adjourned  meeting. 

Rule  52. — Witnesses  or  persons  subpoenaed  or  summoned  to 
attend  before  the  court  or  before  a register,  shall  be  paid  or 
tendered  their  fees  for  their  necessary  travel  and  for  one  day’s 
attendance  at  the  rate  allowed  by  act  of  congress,  or  no  proceed- 
ings to  compel  obedience  to  suen  subpoena  or  summons  can  be 
taken  against  them. 

Rule  53. — Every  assignee  shall  be  allowed  fifty  cents  for 
drawing  a notice  of  dividend,  or  a notice  of  the  meetings  of 
creditors  required  to  be  given  or  published  under  the  17th  sec- 
tion of  the  bankrupt  act,  or  a notice  of  his  application  for  a 
settlement  of  his  accounts  and  for  a discharge  of  his  liability  as 
assignee,  and  the  like  sum  for  a copy  thereof  for  publication  and 
attending  to  the  publication  thereof,  in  each  of  the  newspapers 
in  which  he  is  required  to  publish  the  same.  He  shall  also  be 
allowed  the  same  sum  for  a single  copy  of  such  written  notice 
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of  a dividend,  which  he  shall  post  in  his  office  or  place  of  busi- 
ness. And  he  shall  not  be  required  to  give  any  other  written 
notice  of  a dividend  under  said  17th  section  ; — the  register  being 
required,  by  the  27th  section  of  the  act,  to  “ forward  by  mail  to 
every  creditor  a statement  of  the  dividend  to  which  ho  is 
entitled.”  The  notice  of  dividends  to  be  posted  as  aforesaid, 
shall  be  addressed  substantially  as  follows  : — “ To  each  and 
eveiy  creditor  of  A B , a bankrupt. 

Rnle  54. — Nothing  in  these  roles  contained  shall  require  any 
register,  marshal,  messenger,  clerk  or  assignee,  to  render  any 
service  or  make  any  disbursements,  unless  the  fees  therefor  or 
the  amount  of  such  disbursements  shall  have  been  previously 
advanced  or  secured  to  him. 

li'tle  55. — All  applications  for  the  calling  of  a second  or  a 
third  meeting  of  creditors,  made  after  the  expiration  of  three 
months  from  the  date  of  the  adjudication  in  bankruptcy  in  the 
case  in  which  such  application  shall  be  made,  shall  be  made  to 
the  register  in  bankruptcy  to  whom  such  case  shall  stand 
referred,  and  by  the  assignee  In  bankruptcy  as  required  by  the 
27th  and  28th  sections  of  the  bankrupt  act ; and  hereafter  no 
order  for  the  second  and  third  meetings  of  creditors  shall  be 
made  by  the  district  court  unless  the  application  for  the  dis- 
charge of  the  bankrupt  shall  be  made  ■within  three  months  from 
the  time  the  applicant  was  adjudged  a bankrupt.  Such  order, 
when  made  by  a register,  shall  be  signed  by  the  register  making 
the  same,  and  the  signature  and  the  seal  of  the  clerk  shall  not 
be  required  to  be  affixed  thereto. 

Ride  56. — Whenever  the  fees  of  the  register  in  bankruptcy,  to 
whom  any  case  has  been  referred,  shall  have  been  duly  taxed  by 
the  clerk,  after  service  of  eight  days’  notice  of  such  taxation, 
with  a copy  of  the  bill  of  such  fees,  upon  the  attorney  of  the 
bankrupt,  or  upon  the  bankrupt  himself  if  he  conduct  the  pro- 
ceedings in  person,  and  on  the  assignee  of  such  bankrupt,  and 
no  proof  of  the  service  of  a proper  notice  of  a motion  for  a re- 
taxation, or  of  an  appeal  from  such  taxation  shall  have  been 
filed  with  the  clerk  within  six  days  after  the  filing  of  such  taxed 
bill ; or,  whenever  a detailed  bill  or  account  of  such  fees  shall 
be  filed  with  the  clerk  accompanied  by  an  agreement  in  writing 
thereto  annexed,  signed  by  such  bankrupt,  or  his  attorney,  the 
assignee  of  such  bankrupt,  and  the  register  presenting  such  bill, 
by  which  the  amount  of  such  register’s  fees  shall  be  fixed  and 
agreed  upon,  the  clerk  shall  bo  and  he  hereby  is  authorized  and 
directed,  without  any  special  or  further  order,  to  pay  to  such 
register  the  amount  due  him  for  such  fees  (after  deducting  the 
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advances  and  payments  already  made  on  account  thereof),  or  so 
much  thereof  as  can  be  paid  by  the  moneys  deposited  with  the 
clerk  as  security  for  such  fees  and  the  interest  that  has  accrued 
thereon,  on  being  furnished  by  such  register  with  his  proper  re- 
ceipt or  voucher  therefor,  ns  a payment  or  part  payment  of  such 
fees.  Provided,  nevertheless,  that  no  moneys  shall  be  paid  in 
any  case,  under  the  provisions  of  this  rule,  unless  the  register 
entitled  to  the  same  shall  have  filed  in  the  clerk’s  office  the 
papers  in  such  case,  which  he  is  required  to  file  with  the  clerk 
by  the  7th  General  Order  in  bankruptcy ; and  provided,  further, 
that  no  moneys  shall  be  so  paid  without  the  taxation  of  the  re- 
gister’s bill  of  fees  in  any  case,  when  any  creditor  who  has 
proved  his  debt  shall  have  filed  with  the  clerk  a notice  that  he 
requires  the  fees  of  such  register  to  be  duly  taxed. 

Rule  57. — It  shall  bo  the  duty  of  the  register  in  bankruptcy, 
to  whom  any  cases  in  bankruptcy  shall  have  been  referred,  to 
require  proper  security  from  the  assignee  or  assignees  therein, 
whenever  the  amount  of  assets  likely  to  come  to  the  hands  of 
the  assignees  or  any  other  cause  may  render  such  requirement 
necessary  or  proper ; to  exercise  ft  general  supervision  over  the 
acts  and  doings  of  such  assignees  in  order  to  secure  a proper 
execution  of  their  duties,  and  the  prompt  and  proper  deposit  or 
disposition  of  all  moneys  or  other  assets  which  may  come  to 
their  hands  as  such  assignees ; to  ascertain,  by  suitable  inquiries, 
from  time  to  time,  whether  security  or  additional  security  should 
be  required  of  any  assignee,  or  any  deposit  bank,  and  the  amount 
thereof,  and  to  report  the  same  whenever  necessary,  to  the  dis- 
trict judge  for  his  action  ; to  require  all  assignees  to  take  proper 
measures  for  the  declaration  and  payment  of  proper  dividends 
to  creditors,  and  for  the  passing  and  final  settlement  of  their  ac- 
counts before  such  registers  in  due  time  and  form ; to  sec  that 
all  suitable  and  proper  action  is  had  and  returns  made  and  filed, 
by  the  different  officers  of  the  court  and  assignees  in  such  cases  ; 
and,  generally,  to  take  all  such  action  in  each  case  referred  to 
them  ns  may  be  within  their  power,  and  shall  appear  to  be  neces- 
sary to  promote  the  interests  and  secure  the  just  rights  of  cred- 
itors, or  to  secure  the  filing,  at  the  proper  time,  of  all  the  process, 
papers,  and  proceedings  in  such  case,  which  ought  to  bo  placed 
upon  the  files  of  the  court. 

Rule  58. — Every  creditor  appearing  to  show  cause  against  the 
discharge  of  a bankrupt,  shall  furnish  to  the  clerk  a notice  or 
statement  in  writing,  signed  by  him  or  by  his  attorney’,  that  he 
nppears  in  opposition  to  such  discharge,  and  desires  that  his  ap- 
pearance for  that  purpose  may  be  entered ; and  the  filing  of 
such  notice  or  statement  at  the  tiuio  fixed  for  showing  cause, 
shall  be  a sufficient  entry  of  such  appearance. 
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• Rule  59. — The  First  National  Bank  of  the  city  of  Buffalo  is, 
in  pursuance  of  general  order  No.  28,  in  bankruptcy,  designated 
as  a depository  in  which  all  moneys  which  have  been,  or  shall 
hereafter  be  paid  into  court,  in  the  course  of  any  proceedings  in 
bankruptcy,  shall  be  deposited  ; the  clerk  of  this  court  shall  so 
deposit  any  such  moneys  which  have  been,  or  shall  hereafter  bo 
received  by  him.  But  this  rule  shall  not  apply  to  the  case  of 
moneys  deposited  by  assignees  under  existing  rules. 

Rule  CO. — Upon  the  hearing  of  an  application  for  a final 
discharge,  in  a case  where  the  proceedings  were  commenced 
after  the  first  day  of  January,  1809,  it  will  be  referred  to  a re- 
gister to  take  the  necessary  proofs,  and  to  ascertain  and  report 
to  the  court,  with  all  convenient  speed,  whether  the  assets  of  the 
bankrupt  were  or  were  not  equal  to  fifty  per  cent,  of  the  claims 
against  the  estate  of  such  bankrupt  upon  which  he  was  liable  as 
the  principal  debtor,  which  had  been  proved  prior  to  the  making 
of  such  order  ; and  whether  the  assent  in  writing  of  a majority 
in  number  and  value  of  such  creditors  who  have  so  proved  such 
claims,  had  been  filed  in  the  case,  at  or  before  the  time  of  such 
hearing  of  the  application  for  such  discharge ; and  also,  whether 
such  bankrupt  has  in  all  things  conformed  to  his  duty  under  the 
bankruptcy  act,  and  the  amendments  thereof,  and  is  entitled  to 
a discharge.  And  such  order  of  reference  will  provide  that  the 
assignee,  or  any  creditor  of  such  bankrupt,  as  well  as  the  said 
bankrupt,  may  appear  and  produce  proofs,  and  examine  and 
cross-examine  witnesses  upon  the  reference  ; and  that  the  pro- 
ceedings and  report  of  the  register  shall  stand  confirmed  and  be 
conclusive,  unless  the  same  shall  be  excepted  to  within  the  time 
and  in  the  manner  required  by  the  rules  and  practice  of  this 
court. 

Rule  61. — Upon  the  filing  of  the  petition,  schedule  and  in- 
ventory of  a debtor,  in  conformity  to  the  previsions  of  the  11th 
section  of  the  bankruptcy  act,  and  of  the  general  orders  in  bank- 
ruptcy, together  with  the  certificate  of  a register  annexed  there- 
to, as  provided  by  rule  5,  the  clerk  may  enter,  as  of  course,  the 
usual  order  of  reference  thereof  to  the  register  of  the  congres- 
sional district  in  which  such  petitioner  is  stated  in  such  petition 
to  reside,  in  the  form  prescribed  for  such  orders  of  reference  by 
the  general  orders  in  bankruptcy,  and  specifying  the  office  of 
such  register  as  the  place  where  the  register  shall  act  upon  the 
matters  arising  in  the  case  in  which  such  petition  is  filed: 

Rule  62. — Upon  the  filing  of  the  petition  of  a creditor  or 
creditors  of  any  debtor  and  due  proof  of  the  debt  and  of  the 
acts  of  bankruptcy  therein  alleged,  in  conformity  to  the  39th 
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section  of  the  bankruptcy  act  and  the  general  orders  in  bank* 
ruptcy,  and  the  forms  thereby  prescribed,  together  with  the  cer- 
tificate of  a register,  as  required  by  the  Gth  general  rule  in  bank- 
ruptcy, then  in  force,  the  clerk  may  enter,  as  of  course,  and 
without  special  authority  from  the  district  judge,  the  usual  order, 
according  to  form  No.  57  annexed  to  the  general  orders  in  bank- 
rupt-, for  the  debtor  or  debtors  named  in.  such  petition  to  show 
cause  before  the  court,  at  the  United  States  court  rooms  at  Buf- 
falo, at  ten  o’clock  in  the  forenoon  of  such  Tuesday  or  Friday, 
not  less  than  six  nor  more  than  thirty  days  distant,  as  to  said 
clerk  shall  appear  expedient,  and  may  include  in  such  order  the 
usual  injunction  clause,  as  authorized  by  the  40th  section  of  the 
bankruptcy  act. 

Buie  63. — It  is  hereby  ordered  thnn  the  LVI  General  Rule 
in  bankruptcy  heretofore  adopted  by  this  court  shall  be,  and 
the  same  hereby  is,  amended,  by  inserting  at  the  end  thereof  as 
following,  viz. : If  the  register  in  charge  of  any  case  shall  file 
his  separate  certificate  therein  that  to  the  best  of  his  knowledge, 
information  and  belief,  all  the  proceedings  and  business  in  the 
case  required  or  expected  to  be  had  therein  before  the  register 
have  been  had  and  concluded  ; and  that  all  the  papers  relating 
to  such  case  which  have  been  filed  or  used  before  or  deposited 
with  him  as  such  register,  and  which  are  required  to  be  filed  by 
the  7th  general  order  in  bankruptcy,  have  been  sent  free  of 
postage  or  other  charges  to  the  clerk  of  the  district  court  of  this 
district,  to  be  filed  in  his  office ; and  if  the  clerk  on  an  examina- 
tion of  the  papers  in  the  case  shall  be  of  the  opinion  that  all 
such  papers  have  reached  his  office  and  been  filed,  the  clerk 
shall  consider  the  same  as  sufficient  proof  of  the  filing  of  the 
papers  referred  to  in  said  7tli  general  order  and  this  rule. 

B’de  64.— It  appearing,  by  letter  from  register  Hackley,  that 
the  Northern  New  York  Journal  has  been  discontinued  by  a 
sale  to  the  New  Y’ork  Reformer,  it  is  hereby  ordered  that  the 
38tli  general  rule  in  bankruptcy  be,  and  the  same  is  hereby 
annulled  by  striking  out  the  words  “The  Northern  Npw  York 
Journal,”  and  inserting  in  lieu  thereof  the  w'ords  “ The  New 
York  Reformer.” 

And  it  is  further  ordered  that  publications  of  notices  hereto- 
fore directed  to  be  made  in  the  said  Northern  New  York  Journal 
may,  in  lieu  thereof,  bo  made  or  continued  in  the  said  The  New 
York  Reformer,  and  that  the  clerk  transmit  a certified  copy  of 
this  order  to  register  Hackley. 

Bide  65. — In  order  that  the  judge  of  this  court  may  have 
some  means  of  determining  whether  assignees  in  bankruptcy 
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deposit  the  money  received  by  them  ns  such  assignees,  as  they 
are  required  to  do  by  the  38th  general  order  in  bankruptcy,  and 
the  37th  general  rule  in  bankruptcy,  adopted  by  this  court,  and 
in  order  that  the  court  may  also  be  informed  whether  such 
assignees  duly  make  report  on  the  first  Monday  in  each  month 
of  the  funds  received  and  deposits  made  by  them  during  the 
preceding  month,  as  required  by  said  general  order,  the  several 
deposit  banks  designated  by  general  rule  in  bankruptcy  No. 
37,  heretofore  adopted  by  this  court,  are  hereby  specially  re- 
quested to  transmit  to  the  clerk  of  this  court,  on  or  before  the 
fifteenth  day  of  October  next,  a statement  of  the  aggregate 
amount  theretofore  deposited  in  such  banks  in  each  caso  in 
which  such  deposits  have  been  made  prior  to  the  first  day  of 
September,  1871,  giving  in  each  case  the  number  of  such  case, 
the  name  of  the  bankrupt  or  bankrupts,  and  the  name  of  the 
assignee  or  assignees,  and  also  the  aggregate  of  such  moneys 
which  have  been  withdrawn,  and  also  to  transmit  to  the  clerk  of 
this  court  on  or  before  the  twentieth  day  of  the  months  of 
January,  April,  July  and  October,  in  each  year  after  1871,  a like 
report  of  the  aggregate  of  all  sums  remaining  in  deposit  on  the 
first  day  of  each  of  said  mouths,  in  each  case,  and  the  aggregate 
amount  of  all  deposits  made  between  the  first  day  of  the  month 
in  which  the  previous  report  tvas  required  to  be  made,  and  the 
first  day  of  the  month  in'  which  such  report  for  the  three  suc- 
ceeding months  is  required  to  be  made,  giving  in  each  case  the 
number  of  the  case  and  the  name  of  the  assignee  or  assignees 
therein ; and  every  register  in  bankruptcy  is  hereby  requested 
to  make  a report  to  the  clerk  of  this  court  within  thirty  days 
from  the  date  hereof,  of  the  name  of  every  assignee  who  has 
failed  to  deposit  funds  received  by  him  as  required  by  such 
general  order,  or  who  has  failed  to  make  the  monthly  return 
required  by  such  general  order  ; or  who  has  failed,  after  due 
request  by  the  register,  to  close  his  trust  or  to  pass  his  accounts 
as  assignee  within  a reasonable  time  after  his  appointment  or 
election  as  such  assignee,  and  such  registers  are  also  directed 
to  file  with  the  clerk,  (after  proper  note  thereof  in  their  registers, 
and  at  their  earliest  convenience,)  any  return  or  report  of  any 
assignee  in  bankruptcy  under  said  general  order,  and  also  all 
accounts  of  assignees  which  have  been  or  shall  be  passed  and 
allowed  by  such  registers. 

And  the  clerk  of  this  court  is  hereby  directed  to  transmit  a 
certified  copy  of  this  order  to  each  of  the  deposit  banks  desig-' 
nated  in  the  bankruptcy  rules  of  this  court,  and  to  each  of  the 
registers  in  bankruptcy  in  this  district. 
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November  10th,  1871.  It  is  ordered  that  the  following  addi- 
tional rules  in  bankruptcy  be,  and  the  same  hereby  are,  adopted 
and  added  to  the  general  rules  of  bankruptcy,  heretofore  adopted 
by  this  court,  viz  : 

Rule  66. — As  petitions  for  adjudication  in  bankruptcy  are 
sometimes  filed  by  or  against  a supposed  bankrupt  without  any 
intention,  on  the  part  of  the  petitioner,  to  proceed  thereon  with 
due  diligence,  for  the  benefit  of  all  the  creditors  of  said  supposed 
bankrupt,  but  with  the  intention  of  forcing  a compromise  for 
the  benefit  of  the  debtor  or  obtaining  a fraudulent  preference  or 
other  unlawful  advantage  over  his  general  creditors,  by  means 
whereof  gross  injustice  or  great  inconvenience  may  result  to 
creditors  of  such  supposed  bankrupt  or  debtor,  or  to  persons 
dealing  with  him  in  ignorance  of  such  petitton,  all  such  peti- 
tioners are  to  be  required  to  proceed  with  due  diligence  ; and  if, 
in  any  case,  a petitioner  shall  fail  to  procure  an  adjudication, 
and  to  place  the  proper  warrant  in  the  hands  of  the  marshal  for 
execution  within  thirty  days  from  tho  filing  of  his  petition,  such 
petition  may  be  dismissed  on  motion  of  any  person  interested, 
or  by  the  court  without  special  motion  unless  good  cause  shall 
be  shown  for  the  delay,  or  unless  some  creditor  of  the  bankrupt 
shall  appear  to  prosecute  such  petition. or  cany  on  the  proceed- 
ings- 

And  if  any  creditor,  who  shall  have  filed  a petition  against  • 
any  supposed  bankrupt,  shall  fail  to  obtain  an  order  to  show 
cause  against  an  adjudication  within  five  days  after  tho  filing  of 
such  petition,  or  if  any  debtor,  who  shall  have  filed  his  voluntary 
petition  for  a discharge  from  his  debts  shall  fail  to  procure  an 
order  referring  the  same  to  a register  for  further  proceedings 
■within  five  days  after  the  filing  of  such  petition,  such  petition 
shall  stand  dismissed  without  motion  or  special  order,  unless 
the  court  or  the  judge  thereof  shall,  before  the  expiration  of 
said  five  days,  have  otherwise  ordered,  and  the  clerk  will  report 
to  the  judge  whenever  any  petitioner  shall  fail  to  prosecute  his 
petition  with  due  and  proper  diligence. 

And  whenever  a petitioner  in  bankruptcy  shall  fail  to  prose- 
cute the  proceedings  upon  his  petition  with  proper  diligence 
before  the  register,  it  shall  be  the  duty  of  the  register  to  require 
such  petitioner  to  exercise  such  diligence  and  prosecute  such 
proceedings  without  unreasonable  delay,  and  in  case  of  neglect 
to  comply  with  such  requirement,  the  register  shall  report  the 
fact  to  the  court  for  its  action. 

Rule  67. — Any  person  who  may  be  liable  ns  bail,  surety,  guar- 
antor or  otherwise,  for  any  debt  of  a bankrupt,  and  who  has  not 
paid  the  whole  of  said  debt,  but  is  still  liable  for  the  same  or 
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any  part  thereof,  may,  if  the  creditor  shall  omit  or  fail  to 
prove  said  debt,  prove  the  same  in  the  name  of  snch  creditor, 
after  ten  days’  previous  notice  of  his  intention  to  prove  said 
debt  in  case  sucn  creditor  shall  fail  to  make  dne  proof  thereof. 
Snch  notice  shall  be  in  writing,  and  shall  be  served  personally 
or  by  leaving  at  the  residence  of  such  creditor  with  some  person 
of  suitable  age  and  discretion,  if  the  parties  reside  in  the  same 
city,  town,  or  village  ; and  if  not  so  residing,  the  same  shall  be 
served  by  being  sent  by  mail,  with  the  postage  thereon  fully  paid, 
to  the  proper  address  of  such  creditor.  Such  notice  shall  also 
contain  a brief  description  of  the  debt,  and  of  any  instrument  in 
writing  by  which  it  may  be  evidenced,  together  with  a brief 
statement  of  the  character  of  the  liability  therefor  of  the  person 
giving  such  notice,  and  a notification  that  in  case  such  creditor 
shall  fail  or  omit  to  prove  said  debt  within  ten  days  after  the 
service  of  such  notice,  the  person  giving  such  notice'  will  provS 
the  same  in  the  name  of  such  creditor. 

The  proof  of  such  debt  shall  contain,  in  addition  to  the  mat- 
ters now  required,  the  statement  that  it  is  made  by  the  person 
or  persons  making  the  same  as  being  liable  for  the  bankrupt  as 
surety,  bail,  guarantor,  or  otherwise,  and  it  shall  also  state,  in 
general  terns,  the  obligation,  or  the  facts  and  circumstances  out 
of  which  such  liability  arose ; the  amount,  if  any,  such  person 
or  persons  has  or  have  paid  on  account  thereof,  and  the  amount 
he  or  they  is  or  are  still  liable  to  pay ; and  in  case  he  or  thej 
shall  have  secured  the  payment  thereof,  the  manner  in  which  it 
is  secured,  and  also  the  fact  that  the  notice  hereinbefore  pre- 
scribed has  been  given,  and  stating  to  whom  and  in  what  man- 
ner. Such  proof  shall  be  verified  by  the  oath  of  the  person 
making  the  same  or  by  the  oath  of  some  other  person  or  persons 
who  has  or  have  knowledge  of  the  facts  stated  therein. 

In  case  the  person  proving  such  debt  shall  produce  to,  and 
deposit  with  the  assignee  of  the  bankrupt,  a consent  in  writing 
(duly  acknowledged  or  proved)  of  the  creditor  in  whose  name 
suoh  proof  shah  be  made,  that  the  proper  dividends  from  the' 
estate  of  the  bankrupt,  on  account  of  such  debt,  be  paid  to  the 
person  proving  the  same,  as  a payment  and  dividend  upon  said 
debt  so  proved,  all  such  dividends  properly  payable  thereon 
shall  be  paid  to  the  person  making  such  proof. 

In  case  such  consent  shall  not  be  produced,  the  assignee 
shall  pay  the  dividends  to  such  creditor,  and  in  case  he  shall 
refuse  or  neglect  to  apply  for  the  payment  of  any  dividend  for 
thirty  days  after  notice  that  the  same  has  been  declared  and  is 
payable,  such  dividend  shall  be  paid  into  court  subject  to  its 
order. 

Bide  68. — Whenever  at  any  meeting  of  the  creditors  of  a 
36 
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bankrupt,  tbe  allowance  of  any  debt  or  claim  offered  for  proof, 
or  which  shall  have  been  before  proved,  shall  be  objected  to  in 
whole  or  in  part,  the  register,  if  he  deemed  it  just  and  expedient, 
may  require  the  objections  to  be  fully  stated,  and,  if  the  person 
offering  or  who  made  such  proof,  is  present  or  represented,  may 
require  the  evidence  on  both  sides  to  be  produced  forthwith,  or 
as  soon  after  as  practicable  before  him,  and  he  shall  take  the 
evidence  offered  and  shall  report  the  evidence  and  his  views  of 
the  case  to  the  court  as  soon  thereafter  as  may  be.  And  when- 
ever it  shall  appear  that  frivolous  objections  are  made  to  the 
proof  of  debts,  or  that  unfounded  claims  have  been  made,  the 
court  will  make  such  order  concerning  costs  as  may  be  just  and 
expedient. 

Rule  69. — At  each  second  or  subsequent  general  meeting  of 
the  creditors  of  a bankrupt,  and  at  each  adjournment  thereof,  it 
shall  be  the  duty  of  the  assignee  or  assignees  of  such  bankrupt 
to  exhibit  to  the  register,  and  under  his  direction  to  the  credi- 
tors of  such  bankrupt,  all  proofs  of  debts  or  demands  against 
said  bankrupt’s  estate,  together  with  his  accounts  of  receipts, 
disbursements  and  payments,  and  any  person  interested  may,  at 
any  such  meeting,  take  objection  to  the  proof  of  any  debt  so 
exhibited  for  the  first  time,  as  fully  as  he  might  or  could  have 
done  had  said  debt  been  then  first  offered  for  proof ; subject 
always  to  such  terms  and  conditions  concerning  notice  to  the 
proving  creditor  as  may  fully  secure  his  right  to  l>e  heard  in  all 
proceedings  in  respect  thereto. 

Rule  70. — Upon  special  cause  therefor  being  shown  to  the 
register  in  charge,  he  may  grant  leave  to  any  creditor  to  examine 
a bankrupt  before  the  appointment  of  his  assignee.  After  the 
appointment  of  an  assignee  of  any  bankrupt,  any  creditor  who 
may  obtain  an  order  from  the  court  or  a register  for  the  exami- 
nation of  such  bankrupt,  shall  notify  the  assignee  thereof,  and  it 
shall  be  the  duty  of  such  assignee  to  attend  the  examination  and 
take  care  that  it  is  as  thorough  and  complete  as  may  be  neces- 
sary whenever  a thorough  examination  of  said  bankrupt  is 
deemed  important  to  the  interest  of  his  general  creditors.  Tho 
assignee  and  any  creditor  may  carry  on  and  continue  any  such 
examination  as  fully  and  effectually  as  the  creditor  at  whose 
instance  the  order  therefor  was  obtained,  subject  to  all  proper 
regulations  concerning  the  costs  and  expenses  thereof : and  to 
such  other  regulations  as  to  the  time  and  manner  of  examination 
as  the  register  may  find  convenient.  No  second  order  for  a 
general  examination  of  any  bankrupt  will  be  granted  as  of 
course,  but  an  order  therefor  may  be  granted  whenever  there 
are  special  reasons  therefor,  and  may  be  so  restricted  and 


Digitized  by  Google 


FOB  THE  NORTHERN  DISTB1CT  OF  NEW  YORK. 


563 


guarded  in  respect  to  the  extent  and  matters  of  the  inquiry,  or 
otherwise,  as  tbe’justice  of  the  case  may  require.  Nor  will  any 
examination  be  granted  as  of  course,  unless  applied  for  within 
five  months  after  the  adjudication  of  bankruptcy  in  the  case. 
Upon  good  cause  shown  for  the  delay  the  order  may  be  granted 
after  the  expiration  of  such  period  of  five  months. 

Rule  71. — No  order  to  show  cause  shall  hereafter  be  granted 
on  any  petition  for  a bankrupt’s  discharge  in  any  case  in  which 
the  original  petition  was  filed  after  the  first  day  of  January, 
1871,  until  the  second  and  third  meetings  of  the  creditors  of  said 
bankrupt  have  been  ordered  ; and  the  return  day  of  any  such 
order  to  show  cause  shall  be  at  least  fifteen  days  after  the  time 
appointed  for  such  third  meeting. 

Rule  72. — Objections  to  the  approval  of  any  assignee  who 
shall  be  duly  elected  must  be  made  in  writing,  specifying  fully 
the  reasons  of  objection,  and  must  be  filed  with  the  register  at 
the  meeting  at  which  the  election  is  had  ; ami  the  register  shall 
proceed  at  once  or  as  soon  thereafter  as  may  be  practicable  and 
consistent  with  a due  hearing,  to  take  all  evidence  that  may  be 
offered  pertinent  to  such  objections,  and  whether  for  or  against 
the  appointment,  and  shall  report  the  same  to  the  court  with 
his  opinion  thereon.  Further,  evidence  or  argument  will  not  be 
heard  by  the  court  except  in  special  cases,  and  when  satisfac- 
tory reasons  therefor  shall  be  shown  by  affidavit  or  by  the  re- 
gister’s report. 

The  59th  general  rule  in  bankruptcy  having  been  abrogated 
by  the  provisions  of  the  act  of  Congress  relating  to  the  deposit 
of  moneys  paid  into  court,  it  is  hereby  ordered  that  the  follow- 
ing be  and  the  same  hereby  is  adopted  and  substituted  in  place 
and  in  stead  of  said  rule  59,  and  that  it  be  placed  and  numbered 
as  rule  59  of  the  general  rules  in  bankruptcy  of  this  court,  viz. : . 

Rule  59. — The  several  deposit  banks  designated  by  general 
rule  in  bankruptcy  No.  37  heretofore  adopted  by  this  court,  are 
specially  requested  to  transmit  to  the  clerk  of  this  court,  on  or 
before  the  twentieth  day  of  the  months  of  January  and  July,  in 
each  year,  a report  of  the  aggregate  of  all  sums  remaining  in 
deposit  on  the  first  day  of  each  of  said  months  in  each  case,  and 
the  aggregate  amount  of  all  deposits  made  between  the  first  day 
of  the  month  in  which  the  previous  report  was  required  to  be 
made,  and  the  first  day  of  the  month  in  which  such  report,  for 
the  six  preceding  months  is  required  to  be  made,  giving  in  each 
case  the  number  of  the  case  and  the  name  of  the  assignee  or 
assignees  therein,  and  every  register  in  bankruptcy  is  hereby 
requested  to  make  a report  to  the  clerk  of  this  court  within 
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thirty  days  after  the  first  days  of  January  and  July  in  each 
year  of  the  name  of  every  assignee  who  has  failed  to  deposit 
lands  received  by  him  as  required  by  general  order  No.  28, 
and  said  general  rule  No.  37 ; or  who  has  failed  to  make  the 
monthly  returns  required  by  such  general  order ; or  who  has 
failed  after  due  request  by  the  register,  to  close  his  trust  and 
pass  his  accounts  as  assignee  within  a reasonable  time  after  his 
appointment  or  election  as  such  assignee.  And  such  registers 
are  also  directed  to  file  with  the  clerk  (after  proper  note  thereof 
in  their  registers  and  at  their  earliest  convenience)  any  return 
or  report  of  any  assignee  in  bankruptcy  under  said  general 
order,  and  also  to  file  with  the  clerk  as  soon  as  it  can  be  properly 
done,  all  final  or  other  accounts  of  assignees  which  have  been 
or  shall  be  passed  and  allowed  by  such  registers. 
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ABATEMENT  OF  ACTION, 

none  upon  tlie  death  or  remora]  of  assignee,  883,  384. 

ABSCONDING, 

must  be  a voluntary  departure  with  intent  to  defeat  or  delay  cred- 
itors, 273. 

must  be  from  place  of  business  or  abode,  or  from  one  or  more  par- 
ticular creditors  at  some  other  place,  278. 
duration  of  absence  immaterial  if  intent  be  prosed.  278. 
of  bankrupt  prevented,  171. 
bankrupt  may  be  arrested  for,  171, 

ABSCONDING  DEBTOR, 

act  of  bankruptcy  is  complete  at  tbe  instant  of  departure,  278. 
disposing  of  stock  in  trade  to  purchasers  with  knowledge,  la  pre- 
sumptive evidence  of  collusion,  274,  216. 
proceedings  against. 

involuntary  proceedings  may  be  commenced  against,  273. 
order  to  show  cause  in  involuntary  bankruptcy  against,  278. 
order  to  show  cause  served  by  leaving  copy  at  last  usual  place 
of  abode,  278,  274. 

affidavit  of  service  of  order  to  sbow  cause  to  state  person  with 
whom  copy  was  left,  274. 

service  of  order  to  show  cause  to  be  made  by  publication  when 
abode  not  known,  274. 

proof  of  publication  of  order  to  show  cause  to  be  made,  214. 
service  of  creditors’  petition  on  attorney  held  good,  278. 
not  appearing  on  return  day,  adjudication  will  be  made  and 
property  seised,  274. 

after  adjudication,  proceedings  to  be  carried  on  same  as 
against  ordinary  bankrupt,  274. 

English  courts  have  taken  special  cognizance  of  case  of,  276. 
should  be  summarily  dealt  with  in  United  States,  278. 
persons  having  property  of,  to  be  enjoined,  274. 
persons  having  properly  of,  liable  to  assignee,  274 

ABSENCE, 

with  intent  to  delay,  273. 
intention  Inferred  from,  16. 
must  be  voluntary,  75,  278. 

ABSENT 

and  concealing  to  avoid  legal  process,  87, 
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ABSENTING, 

must  be  from  place  of  business  or  abode,  or  from  odo  or  more  par- 
ticular creditors  at  some  other  place,  213. 
must  be  a voluntary  departure  with  intent  to  defeat  or  delay  cred- 
itors, 273. 

duration  of  absence  immaterial  if  intent  be  proved,  273. 
unless  from  place  of  abode  or  business  or  to  avoid  a creditor,  is  not  act 
of  bankruptcy,  2I1L 

closing  doors  and  windows  of  a bank  is,  277. 

with  intent'to  delay,  one  of  three  partners  going  to  neighboring  town 
to  raise  funds,  277. 

ACCEPTOR  OP  BILL, 

bolder  entitled  to  dividend  on  whole  amount  of  bill,  though  he 
receive  part  payment  from,  IQfL 

ACCOMMODATION  ENDORSEMENT, 
not  commercial  paper,  4 L ?L 
suspension  of  payment  of,  4 2. 

ACCOUNT, 

books  of,  failure  to  keep,  176. 

of  assignee  where  there  are  no  assets  to  be  made  out  according  to 
form  35*  123. 

to  be  made  out  according  to  forms  81  and  88*  where 
there  are  assets,  193. 
register  to  audit  and  pass,  218.  224. 
creditor  may  except  where  there  are  improper  exemp- 
tions, 236. 

of  proceeds  of  securities  held  by  creditor,  register  to  take,  22 L 
open,  186. 

required  by  section  28*  register  may  require  assignee  to  file,  226. 
when  over  drawn,  24. 

ACCOUNTS, 

assignee  to  keep  separate,  66*  334. 
of  assignee,  creditor  to  have  access  to,  334. 
not  collectable  are  not  assets,  110, 133. 

ACKNOWLEDGMENT, 

not  necessary  to  power  of  attorney  to  act  for  creditor,  lol. 
of  debt,  entry  in  schedule  not,  48 

ACT,  BANKRUPT, 

when  it  went  into  operation,  369. 


ACT  OP  1841, 

sufficiency  of  petition  under,  4L 


ACTIONS, 


by  assignee,  when  to  be  maintained,  81*  84,  221. 

set-offs  to,  54. 

of  insolvent  corporation,  what  set-offs  allowed  in,  126. 

judgment  for  creditor  where  preference  was  more  than 
four  months,  2L 

what  evidence  admissible  as  to  defendant’s  knowledge  of 
insolvency,  167.  . 

to  set  aside  fraudulent  conveyance  not  barred  by  statute 
of  limitations,  202. 

declaration  to  allege  preferential  paymeut  within  four 
months,  239. 

to  set  aside  voluntary  assignment,  receiver  to  be  ap- 
pointed, 289. 
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ACTS, 


by  assignee,  judgment  in,  conclusively  establishes  fraudulent  prefer- 
ence, 239. 

not  to  be  maintained  on  bankrupt's  illegal  contracts,  239. 
for  continuous  fraud,  when  not  barred  by  statute,  239. 
to  recover  property  conveyed  in  fraud  of  creditors,  261. 
may  be  maintained  to  set  aside  fraudulent  conveyance 
made  before  passage  of  bankrupt  act,  252. 
to  recover  real  estate  conveyed  in  fraud  of  act,  251. 
against  assignee,  may  be  brought  in  State  court  for  taking  wrong 
property,  202% 

property  may  be  recovered  by  proper,  262. 
by  and  against  assignees,  to  be  commenced  within  two  years,  202. 

proceeds  of  sale  to  be  measure  of  value  of  property,  252. 
for  debt,  creditor  signing  composition  deed  not  to  maintain,  ZL 
to  set  aside  fraudulent  assignments,  admissions  of  debtor  evidence 
in,  101. 

conveyance,  representations  by  insolvent  of  his  inability 
to  pay  admissible,  101. 

to  recover  property,  may  be  brought  in  State  court,  113. 
may  be  brought  in  bankruptcy  court,  113. 
may  be  brought  in  circuit  court,  113. 
of  replevin,  not  to  be  brought  in  State  court  after  property  is  in  cus- 
tody of  bankruptcy  court,  113. 

in  8tate  court  may  be  prosecuted  and  defended  by  assignee,  218. 

to  be  allowed  to  proceed  to  judgment  to  ascertain  amount 
due,  255,  266. 

commenced  subsequent  to  bankruptcy  to  be  enjoined,  268. 
will  not  be  interfered  with  where  liens  are  greater  in 
amount  than  assets,  268. 

should  not  be  stayed  previous  to  judgment  in  involuntary 
proceedings,  before  adjudication,  259. 
not  to  be  stayed  on  grouud  plaintiff  has  begun  involun- 
tary proceedings,  269. 

in  ejectment  by  landlord,  enjoined  before  adjudication,  259. 
not  to  preclude  creditor  from  commencing  bankruptcy 
proceedings,  3Q2. 

foreclosure  commenced  after  bankruptcy,  district  court 
has  jurisdiction  over,  2QL 
will  be  stayed  on  application  of  bankrupt,  116. 
on  provable  debt  stayed  to  await  question  of  discharge,  257. 
in  rein  restrained  on  assignee’s  application,  118. 
by  receiver,  claim  against  corporation  not  allowed  in,  129. 
at  law  or  in  equity,  proper  form  of  relief  for  creditor  who  claims  prop- 
erty, 2Q5. 

and  not  petition,  when  proper  form  of  remedy  for  assignee,  28fL 
by  claimant,  marshal  to  be  defended  by  indemnifying  creditor,  212. 
brought  iu  name  of  assignee  without  his  authority,  indemnity  against 
costa  to  be  given,  260. 

founded  on  fraud,  no  discharge  from  arrest  to  be  granted,  258. 
commenced  more  than  four  months  before  bankruptcy  by  mesne  pro- 
cess, may  be  prosecuted  to  judgment,  290. 
discontinuance  of,  291, 

discontinuance  without  costs,  against  bankrupt,  205. 

where  defendant  obtains  discharge  after  suit,  249,  288. 
where  party  sues  in  “ in  autre  droit,”  in  good  faith,  249. 
on  payment  of  costs,  where  discharge  was  obtained 
before  suit,  283. 

committed  by  insolvent  to  be  specifically  set  forth,  £L 
must  be  intentional,  to  preclude  discharge, 
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absenting,  concealing  and  departing. 

departing  from,  or  remaining  out  of  England,  with  Intent  to 
defeat  or  delay  creditor*  is,  278. 
leaving  home  to  avoid  creditors  it,  27fi. 
departure  with  intent  to  defraud,  an,  75 
departure  to  avoid  arrest  is,  2 Ih 

trader  leaving  home  on  account  of  domestic  dissections,  and 
making  no  provision  ftrr  creditors,  commits,  27ft. 
departure  from  Irome  with  intent  to  delay  creditors  is,  27S. 
letter  written  by  trader  while  abseut  is  evidence  against  him 
of.  27S.  • 

departure  from  home  with  greater  part  of  one's  property  is, 

276,  276. 

is  complete  at  the  instant  of  departure,  2Ifi 
leaving  exchange  which  person  was  iu  habit  of  frequenting, 
to  avoid  a certain  creditor,  is,  276. 
trader  absenting  himself  from  any  place,  with  intent  to  delay 
a creditor,  commits,  276. 

trader  with  no  settled  place  of  abode  or  business,  leaving  public 
house  with  intent  to  delay  creditors,  commits,  276. 
partners  departing  from  place  of  business  of  one,  to  avoid 
arrest,  commit,  276. 

although  no  creditor  was  delayed,  and  none  possibly  could  bo 
delayed,  277. 

what  is,  under  words  " otherwise  absenting  himself,”  277. 
trader  abstaining  from  going  to  a particular  place  for  fear  of 
process,  commits,  277 

bankers  closing  doors  and  windows  of  bank,  commit,  277. 
when  failure  to  keep  appointments  with  creditor  will  be 
deemed,  277,  278. 

absenting,  unless  from  place  of  abode  or  business,  or  to  avoid. 

a particular  creditor,  is  not,  276. 
trader  quits  his  house,  and  his  return  is  to  depend  on  a letter, 
and  he  does  return,  not,  276. 

trader  going  to  neighboring  town  to  have  execution  with- 
drawn, and  not  returning,  is  not,  277. 
failure  to  keep  appointment  with  creditor  not,  277. 
failure  by  trader,  after  dissolution  of  partnership,  to  sanction  or 
attend  meetings  of  creditors  called  by  other  partuer,  is  not. 

277.  218- 

trader  absenting  himself  three  or  four  days  from  place  of 
business,  not,  278. 

arrest  on  process  or  execution  for  seven  davs,  83. 
assignment  for  beneBt  of  creditors  is,  66,  fl'fi,  71.  78,  79,  83. 

by  solvent  debtor,  with  intent  to  delay,  A-c.,  66,  Zfi. 
of  all  bankrupt’s  property  for  an  equivalent,  is  not,  82. 
chattel  mortgage  to  secure  debt,  is,  71,  80. 

given  before  insolvency,  with  intent  to  prefer,  not, 

166,  m 

confession  of  judgment  is,  67,  62,  68,  09. 
confession  of  judgment  for  loan  to  pay  debts  is,  90. 

insolvency,  must  be  known  at  time  to 

be,  100. 

poncealment  of  property,  78. 

conveyance  to  creditor  with  intent  to  prefer,  is,  8a. 

of  ail  trader’s  property  for  money  to  pay  all  his  debts,  not,  98. 
filing  of  voluntary  petition  an,  46,  108,  297.  aft! . 
fraudulent  sale,  88, 
gift  to  defraud  creditors,  79. 

creditor,  with  intent  to  prefer,  Si. 


Digitized  by  Google 


GENERAL  INDEX. 


509 


ACT  OF  BANKRUPTCY — continued. 

grant  to  creditor  with  intent  to  prefer,  86. 
imprisonment  must  be  over  seveu  days  to  be.  69. 

under  execution  or  warrant,  £2, 
for  seven  days  or  more  an,  §3* 
method  of  computing  time,  84. 

confinement  in  house  and  subsequently  in  gaol  suffi- 
cient legal  imprisonment  to  constitute,  84.  t 

what  is  sufficient  legal  imprisonment  to  constitute,  84. 
insolvent  Ann  committing,  47. 
judgment  suffered  or  i>ermitted  by  insolvent, 
fictitious  allowed  by  insolvent,  96. 
note  given  by  insolvent,  80. 

entry  of,  must  have  taken  place  fully  four  months  before 
bankruptcy  proceedings,  to  prevent  it  being,  291. 
mere  honest  inaction  not,  IL 
mere  insolvency  not,  70. 

mortgage  giveu  to  hinder  and  delay  creditors  is,  166. 

to  relative,  tending  to  hinder  general  creditors,  is,  166. 
acknowledgment  of,  must  have  taken  place  fully  four 
months  before  bankruptcy  proceedings  to  prevent  its 
being,  291. 

with  intent  to  prefer  by  solvent  debtor  not,  82. 
payment  to  creditor  with  intent  to  prefer  is,  47,  60,  61,  63,  72,  86. 
of  fiduciary  debt  is,  63. 
by  furnishing  lumber  is,  265. 
to  bankrupts  attorney  Dot,  265. 
preference  giving  is,  62,  63,  72,  95. 

without  contemplation  of  bankruptcy  is,  2fL 
suffering  by  judgment  or  otherwise  is,  99,  114,  267. 
by  firm  when  only  one  partner  is  bankrupt,  pot,  164. 
procuring  goods  to  be  taken  not  committed  till  seizure,  87. 
receiver  taking  insolvent’s  property,  IL 
returning  goods  ordered  for  a particular  customer  not,  266. 
recording  within  four  months  a previously  made  deed  of  trust,  la  not, 
293,  224. 

removal  of  property,  78. 
sale  to  creditor  with  intent  to  prefer,  is,  85. 
when  fraudulent,  is,  98. 

by  debtor  of  the  whole  of  his  property  for  small  portion  in  cash, 
and  balance  in  long  notes,  is,  26. 
or  disposal  of  entire  stock  in  trade,  or  greater  portion  thereof, 
out  of  usual  line  of  business,  is,  279. 
of  all  debtor's  estate  to  bona  fide  innocent  purchaser,  for  ade- 
quate consideration,  not,  28. 

suffering  property  to  be  taken  on  legal  process,  47,  67,  61,  62,  63, 

12,  8L 

to  be  taken  on  fictitious  judgment,  28. 
by  collusion,  to  be  sold  on  execution,  26. 
suspension  of  commercial  paper  for  fourteen  days  is,  47,  74,  76,  88, 

89,  90,  175,  176. 

of  payment  of  accomodation  endorsement  when,  4L 
for  fourteen  days  by  solvent  trader  is,  2L 
need  not  be  fraudulent  to  be,  176. 
must  be  chronic,  176. 

of  single  piece  of  commercial  paper  for  14  days  is,  176. 

of  commercial  paper  for  14  days  is  pnma  fac\4t  176. 

of  commercial  paper  without  fraud,  for  14  days,  is,  801. 

without  legal  excuse  is,  16. 

with  claim  of  valid  defense,  not,  16. 

of  one  piece  of  commercial  paper,  with  defense,  not,  176. 
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transactions  incident  to  securities  must  have  taken  place  fully  four 
months  before  bankruptcy  proceedings  to  prevent  them  being, 

290.  291. 

transfer  of  whole  or  portion  of  insolvent’s  estate  is,  22, 
to  creditor  with  intent  to  prefer  is,  85* 
out  of  usual  course  of  business  is,  95* 
of  whole  of  his  property  by  failing  debtor  to  part  of  his 
creditors  is,  265. 

voluntary  petition  filing  is,  45,  103,  297,  351. 
warrant  to  confess  judgment,  giving,  is,  62.  68,  80.  82* 

to  confess  with  an  earlier  maturing  renewal  note  is,  92* 
what  are,  852,  353. 
must  be  specifically  set  forth,  99. 

committed  long  before  passage  of  act,  not  to  preclude  discharge,  162. 
six  months  the  limit  in  the  English  bankruptcy  law,  296* 

ADJOURNMENT, 

costs  of  to  be  paid  by  party  obtaining,  224,  363. 

to  be  paid  by  assignee  when  occasioned  by  his  absence,  248. 
register,  on,  241* 

of  hearing  of  discharge,  pendency  of  examination  good  ground 
for,  137,  138* 

tine  die  terminates  proceedings  on  discharge,  138.  * 

of  first  meeting  may  be  made,  187. 

not  to  be  made  after  choice  of  assignee  to  investi- 
gate debt  that  would  not  chauge  the  result,  182* 
of  choice  of  assignee,  187. 

of  meeting,  creditor  cannot  change  his  vote  for  assignee  after,  190 
of  creditors  to  be  made  to  a day  certain,  when  notice 
has  not  l>een  properly  given,  229. 
of  issues  of  law  and  fact  into  court,  186.  326. 

on  proof  of  debt  to  tie  made  into  court,  186. 
of  question  into  court  to  be  upon  statement  in  writing,  220. 

waiver  of,  220.  • 

registers  have  control  over,  218. 

not  to  allow,  unless  for  good  cause  shown,  224,  363. 
may  be  allowed  by  judge,  to  procure  additional  testimony,  285. 
and  new  notice  on  failure  of  proof  of  service  of  petition  and  order 
to  show  cause,  172. 

ADJUDICATION, 

of  bankruptcy,  46.  47.  74.  79.  91.  165. 169,  203.  295,  292* 
absconding  debtor  not  appearing  on  return  day,  224* 

proceedings  against,  same  as  against  ordinary 
debtor  after,  274. 
annulling  and  vacating. 

annulling  or  setting  aside,  48,  59,  89,  127. 
court  slow  to  annul,  89* 

will  not  annul  unless  clearly  legally  invalid,  89* 
costs  on  annulling  not  allowed  trader  who  bad  signed  declar- 
ation of  insolvency,  278. 

annulled  or  vacated,  person  served  with  Injunction  cannot 
have,  283,  286* 

order  to  show  cause  for  annulling,  when  granted,  284. 
not  to  be  vacated  because  discharge  was  refused  in  prior  pro- 
ceedings for  not  making  application  within  one  year,  286. 
application  for  may  be  made  by  any  person  residing  in  United  States 
owing  provable  debts  exceeding  $300,  295. 
arrest  for  seven  days  will  support,  83* 

without  imprisonment,  for  more  than  seven  days,  on  debt 
over  $100,  not  sufficient  to  Bupport,  257* 
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ADJUDICATION — continued. 

arrest  existing  at  time  of,  not  to  be  interfered  with,  268. 
assignee,  and  not  creditors,  to  prosecute  suits  after,  251* 
to  recover  property  replevied  after,  104. 
assignment  by  solvent  debtor,  when  sufficient  to  support,  73* 
bankrupt  may  make  new  contracts  after,  107. 
costs  to  be  |>aid  in  contested  cases  of.  872. 
on  default  of  debtor  or  proof  of  creditor's  case,  172. 
based  on  defective  service  void,  160. 

discontinuance  before,  clerk  to  tax  costs  and  to  return  balance  to  de- 
positor, 288. 

dismissal  of  proceedings  at  request  of  creditors,  with  consent  of 
bankrupt  prior  to,  286. 
not  after,  285. 

dividend  not  allowed  on  note  taken  after,  198. 
expenses  of,  18Q. 
of  firm,  49*  65,  60* 

of  three  members  is  an  adjudication  of  two  members,  106. 
copartner  to  furnish  marshal  with  schedule  and  inven- 
tory, 367. 
of  one  copartuer,  290* 

involuntary  proceedings,  creditor  to  recover  costs  of,  244,  245. 

• fifty  dollars  to  be  deposited  on,  245. 

may  be  discontinued  on  consent  of  petitioning  creditor  and 
debtor  before,  281. 

. petitioning  creditor  and  bankrupt  only  parties  to  proceed- 

ings before,  281. 

discoutinued  on  consent  of  all  creditors  whose  debts  are 
provable  before,  281. 

petition  to  be  referred  to  one  of  the  registers  after,  862. 
discontinued  without  uotice  to  other  creditors  before,  281, 
286* 

on  one  petition  avoids  necessity  of  proceedings  on  the 
. others,  866. 

of  manufacturing  company,  49*  77* 
mechanics'  liens  not  dissolvedby,  256. 
refusal  of,  166,  178. 

register  on  debtor's  petition,  to  make,  218.  224. 

has  no  power  to  determine  disputed,  220,  326. 
rent  up  to  lime  of,  landlord  may  prove  for,  270. 

after,  to  be  paid  in  full  if  premises  are  used  or  occupied,  271. 
reversing. 

bill  in  equity  may  be  brought  to  reverse,  202. 
not  to  be  reversed  on  appeal  to  circuit  court,  205. 
on  reversal,  costs  of  entire  proceedings  to  be  paid  by  peti- 
tioning creditor,  248,  278. 

on  default  on  defective  petition  will  be  reversed  and  property 
returned  to  bankrupt,  228* 
reviewing. 

no  application  after  prescribed  time  to  be  heard  for  review  of, 
89. 

api>eal  the  remedy  to  review,  83* 

when  sustained  on  review  costs  allowed  out  of  estate,  248. 
not  appealable,  45* 

sale  of  stock  of  goods  for  purpose  of  changing  business,  not  suffi- 
cient to  support,  26* 
stay  of  proceedings. 

slay  of  proceedings  not  granted  till  after,  118,  205. 
in  involuntary  bankruptcy,  actions  not  to  be  stayed  previous 
to  judgment,  before,  259. 

ejectment  for  non-payment  of  rent  restrained  before,  259. 
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st ay  of  proceedings. 

filing  of,  not  to  stay  proceedings  on  appeal,  269. 
order  restraining  until,  ITQ.  * 

on  petition  first  beard,  proceedings  on  other  petitions  to  be 
stayed,  866. 

remaining  unrevoked,  validity  of  petitioning  creditors  debt  not  to 
be  inquired  into,  186. 

settlement  to  be  made  under  section  13  after,  286. 
wartaut  to  marshal  to  give  notice  to  creditors  after,  172- 

ADMINISTRATIVE  BUSINESS, 

register  to  dispatch,  218.  219. 

ADMINISTRATOR  OF  ESTATE, 

within  jurisdiction  of  bankruptcy  courts,  register  not  to  be,  22L 

ADMISSIONS, 

by  debtor  are  evidence  in  actions  for  fraudulent  assignment,  101. 
ADVERTISEMENT, 

and  posted  handbills,  Ac.,  assignee  to  give  ten  days'  notice  of  sales  of 
personal  property  by,  868. 

and  posted  handbills,  Ac.,  assignee  to  give  twenty  days’  notice  of 
sales  of  real  estate  by,  368. 

on  sales  of  property  by  assiguee,  in  special  cases,  may  be  dispensed 
with,  868. 
aUo  Publication. 

AFFIDAVITS, 

application  of  assignee  for  bankrupt's  examination  need  not  be 
verified,  260. 

depositions  of  proof  of  claims  not,  182. 

in  involuntary  proceedings,  register  could  not,  prior  to  November 
1867,  take,  229. 

to  be  made  by  bankrupt,  that  requisite  amount  of  creditors  signed 
appointment  of  tiustee,  303. 

by  marshal  to  bill  of  costs,  must  state  that  expenses  were  actually 
incurred  and  paid,  216. 

order  for  examination  may  be  made  without,  262. 
register  has  power  to  take,  8S. 

to  take  in  cases  not  before  him,  after  filing  of  petition, 

229. 

of  printer  is  proof  of  publication  of  notice  of  application  for  dis- 
charge, 136. 

of  service  to  state  that  party  making  same  not  interested  in  proceed- 
ings, 160. 

of  order  to  show  cause,  on  absconding  debtor  to  state  person 
with  whom  copy  was  left,  274. 

not  sufficient  proof  of  debtor's  inability  to  pay  more  than  deposit,  244 

AFTER  ACQUIRED  PROPERTY, 

lien  of  judgment  is  not  by  proof  of  debt  surrendered,  so  far  as  it  may 

affect,  185. 

not  to  pass  to  assignee,  107. 

not  obtained  by  personal  labor,  assignee  to  take,  110. 
uncertificated  bankrupt  hAs  title  to,  against  every  one  except 
assignee,  110. 

bankrupt  may  be  examined  concerning,  107,  109. 
does  not  vest  in,  237. 

agent, 

payment  by,  when  a preference,  83, 

proof  of  debt  may  be  verified  by  creditor’s  authorised,  181. 
when  proof  of  debt  may  be  verified  by,  839,  340. 
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AGREEMENT, 

of  partners  as  to  payment  of  commercial  paper,  60. 
made  on  ere  of  bankruptcy,  with  intent  to  give  preference,  will  be 
enjoined,  67. 

ALIAS  WARRANT, 

issuing  of,  48. 

ALIENS, 

may  become  bankrupts,  42,  46. 

ALLEGATIONS, 

of  procuring  assent  to  discharge  by  pecuniary  assent,  when  too 
vague,  197. 

in  specifications,  61,  140. 

ALLOWANCE  OF  DISCHARGE, 

register  has  no  power  to  hear  question  of,  828. 

ALTERING, 

books,  papers,  Ac.,  ground  for  refusing  discharge,  146. 
satisfactorily  explained,  discharge  not  refused,  148. 

AMENDMENTS  TO  ACT, 

July  25th,  1868,  119. 

June,  80th,  1870,  199. 

July  14lb,  1870,  comments  on,  74,  132,  230,  208,  299,  300,  801. 

construction  of  as  to  discharge,  and  dividends,  298,  299,  800. 
makes  suspension  of  commercial  paper  without  fraud  for  14 
days  an  act  of  bankruptcy,  301. 

AMENDMENTS, 

to  bill  to  restrain  creditors'  suits,  by  making  assignee  party,  202. 
to  creditor’s  petition,  acts  of  bankruptcy  not  committed  within  six 
months,  not  allowed  as,  163,  173. 
alleging  confession  of  judgment  by  insolvent,  allowed,  164. 
may  be  allowed  by  judge,  285. 
of  deficient  deposition,  register  to  permit  and  require,  218. 
when  not  allowable  after  first  meeting  creditors,  43. 
originals  of,  when  filed.  43. 
of  petition,  163,  178,  284,  285. 

and  schedules  allowed  any  time  prior  to  discharge,  225,  863. 
Dot  allowed  where  it  is  not  subscribed  by  petitioner,  234. 
allowed  where  evidence  shows  in  contemplation  of  insolv- 
ency ouly,  8S. 

when  allowed  by  inserting  earlier  act  of  bankruptcy,  386. 
of  proceedings,  register  to  order,  224. 
and  not  withdrawal,  proper  mode  of  correcting  proof,  184. 
to  schedule*,  43,  44,  142,  204,  218. 

register  to  allow,  43, 

allowed  after  consideration  of  specifications  in  opposi- 
tion to  discharge,  119. 
when  allowed  to  bankrupt,  342. 
opposition  to,  does  not  raise  question  of  fact  to  be  cer- 
tified, 294. 

• register  may  allow  on  ex  parte  application,  218. 

to  be  made  on  separate  sheets  of  paper,  and  signed 
and  verified,  same  as  original  schedules,  868. 
application  to  state,  under  oath,  substance  of  and  rea- 
son of  omission,  372. 

AMOUNT  DUE, 

ascertainment  of,  116,  255,  256, 

payment  imo  court  of,  not  to  defeat  petition,  178. 

ANNULLING, 

adjudication,  costs  not  allowed  where  trader  had  signed  declaration 
of  insolvency,  278. 
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discharge,  Federal  and  not  State  courts  have  power  of,  144,  153. 
application  tor,  how  made,  349. 
within  w hat  time  application  must  be  made,  849. 
upon  what  grounds  granted,  849. 

ANSWER, 

amended,  153.  254. 

to  petition  need  not  be  formal,  174. 

leave  may  be  given,  under  certain  circumstances,  to  file  after  return 
day,  114. 

to  order  to  show  cause  need  not  be  verified,  174. 

ANY  CREDITOR, 

meaning  of,  188. 

APPAREL, 

wearing,  45. 

APPEALS, 

what  amount  of  debt  to  allow,  828. 
in  what  cases  allowed,  828. 

when  allowed  in  special  case  submitted  for  opinion  of  court,  827. 
within  what  time  must  be  made,  328. 

in  computing  time,  Sunday  to  be  included,  unless  the  last  day,  203. 
moving  to  dismiss  for  want  of  prosecution  not  violation  of  injunction 
against  proceedings.  204. 

from  judgment,  filing  adjudication  will  not  stay  proceedings  on,  259. 
what  party  entitled  to  costs  on,  341. 
from  decisions  on  claims. 

on  rejected  claims,  how  made,  841. 

from  decision  of  district  court  rejecting  claim,  will  lie  to  the 
circuit  court,  188. 

from  district  court  to  circuit  court  on  rejection  of  claim,  state- 
ment or  declarations  should  be  filed  within  ten  days,  236. 
to  circuit  court  from  district  court,  rejecting  claim,  perfecting 
and  proceedings  on,  870. 

judgment  of  circuit  court  on,  conclusive  as  to  admitting  proof 
of  debt,  188. 

to  circuit  court  from  decision  of  district  court  rejecting  claim, 
costs  allowed  to  successful  creditor,  188. 
none  from  adjudication,  46^  205. 

to  Court  of  Appeals,  remedy  to  review  adjudication  is  by,  82. 
from  Circuit  to  Supreme  Court. 

what  amount  debt  must  be  to  appeal  from  circuit  to  supreme 
court,  828. 

to  be  regulated  by  rules  governing  appeals  in  equity,  202. 870. 
by  one  party  from  joint  decree,  to  be  dismissed  unless  other 
party  notified  or  refuses  to  join,  205.  286. 
to  be  dismissed,  unless  all  defendants  join  therein,  205,  286. 

• from  District  to  Circuit  court. 

to  be  taken  in  all  equity  cases,  20L 

in  equity,  to  be  regulated  by  rules  governing  appeals  in  equity 
in  U.  8.  courts,  370. 

not  proper  method  of  having  question  arising  in  the  progress 
of  a case  heart!,  202. 

when  not  allowed,  circuit  court  to  review  by  its  superintend- 
ing jrower,  202. 

not  allowed  from  decision  of  judge  on  question  certified,  unlees 
previously  agreed,  203. 

to  circuit  court,  adjudication  not  to  be  revised  on,  203,  205. 
the  usual  ap|>eal  bond  to  be  given,  203. 
bond  filed  after  ten  days  will  be  approved  by  district  court  if 
otherwise  regular,  208. 
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A PPEALS — continued. 

from  Distinct  to  Circuit  court. 

under  section  8*  district  court  cannot  enlarge  right  of,  203. 
not  allowed  after  ten  days  from  entry  of  decree,  203. 
circuit  court  no  jurisdiction  unless  perfected,  as  required  by 
section  8,  within  ten  days,  203. 
notice  of  intention  to  be  given,  188. 

filing  and  serving  notice  of,  within  ten  days,  gives  circuit 
court  jurisdiction,  205. 

time  for  filing  transmiss  may  be  enlarged  by  consent,  205. 
to  be  dismissed  unless  notice  given  to  clerk  of  district  court, 
within  ten  days  after  entry  of  decree,  285. 
to  be  dismissed  for  non-compliance  with  sections  8 and  24, 
and  rule  26,  28fL 

APPEAL  BOND, 

surety  released  on  discharge  of  principal,  256. 

APPEARANCE, 

confers  jurisdiction,  48. 
cures  defective  service,  278. 
costs  of,  equitable  mortgagee  entitled  to,  248. 
debtor  entitled  to  demand  jury  trial  after,  88. 
may  be  entered  by  attorney  for  either  party,  362. 
must  be  entered  on  return  day  by  creditor  to  oppose  discharge,  137, 
368. 

adjournment  on  question  of  discharge  granted  without,  137. 

court  may  vary  time  allowed  for,  873. 

service  of  papers  to  be  made  on  attorney  after,  169. 

APPLICATION, 

to  amend  schedules,  opposition  to  does  not  raise  question  of  fact  to 
be  certified,  204. 

to  amend  schedules,  to  stAte,  under  oath,  the  substance  of  amend- 
mentsand  the  reason  of  omission,  372. 
of  assignee,  liens  to  be  ascertained  and  liquidated,  and  property  sold 
on,  184. 

or  messenger,  property  perishable  or  liable  to  deteriorate, 
may  be  ordered  to  be  sold,  and  proceeds  deposited  in 

court,  369. 

for  authority  to  compound  and  settle  controversy  by 
agreement,  and  proceedings  on  application,  368. 
to  submit  controversy  to  arbitrators  and  proceedings  on 
application,  36ft. 

sale  by  secured  creditor  without  permission,  will  be  set 
aside  on,  184. 

• examination  of  bankrupt  granted  either  on  written  or 

oral,  189. 

for  examination  of  bankrupt,  need  not  be  verified  by  affi- 
davit, 260- 

or  creditor,  order  for  examination  of  bankrupt  to  be 
granted,  221. 
of  debtor,  how  made,  42. 

. for  discharge,  107.  182. 

must  be  made  to  the  court,  312. 
not  to  be  made  before  six  months,  when  there  are 
assets  and  debts  proved,  133. 
to  be  refused  unless  applied  for  within  one  year,  814. 
November  27th,  1868,  adjudication  being  November 
• 26th,  1867.  within  equity  of  statute,  134. 
granted  or  refused  according  to  cause  shown  for  de- 
lay, 184. 

may  be  made  at  end  of  sixty  days  where  assets  are 
worthless,  134. 
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for  discharge  within  six  months  to  state  no  debts  proved,  or  no 
assets,  134. 

to  be* signed  by  bankrupt  himself,  134. 
notice  of  to  be  sent  to  creditors  by  mail,  136. 
notice  of  to  be  published,  135. 
register  can  order  notice  and  publication  on,  136. 
no  debts  proved  and  no  assets,  publication  only  notice 
of,  136. 

proof  of  publication  of  notice  to  be  made  by  affidavit  of 
printer,  136. 

omission  to  give  notice  of  first  meeting  of  creditors 
not  to  be  disregarded  on,  210. 
creditor  opposing  to  enter  appearance  on  return  day, 
369. 

creditor  opposing  to  file  written  specifications  within 
ten  days  after  appearance,  869. 
time  to  examine  bankrupt  does  not  expire  with,  222* 
for  examination  of  debtor,  should  state  facta  positively  not  in  the 
alternative,  126. 

for  injunction,  notice  of  need  not  be  given  to  claimants,  274. 

for  payment  of  rent  by  marshal  denied,  *216. 

to  review  adjudication  not  heard  after  prescribed  time,  89, 

APPOINTMENT, 

Of  assignee  to  be  made  by  register  when  there  is  no  choice  and  no 

opposition,  187,  226. 

to  be  made  by  register  if  no  creditors  attend  first  meeting, 

187. 

register  not  to  entertain  motion  to  set  aside,  226. 
register  to  give  notice  of,  226,  226. 
assignee  to  accept  in  writing  within  five  days,  282. 
relates  back  to  filing  of  peCition,  111,  239. 
discharge  not  to  be  refused  for  want  of  publication  of,  149. 
in  addition  to  one  chosen,  may  be  made  by  judge,  232. 
by  judge,  where  majority  in  number  and  majority  in  value 
for  different  persons,  232. 

secured  creditor  by  complying  with  section  20  may  prove 
after,  182. 

where  there  are  donbts  as  to  claim,  proof  may  be  post- 
poned till,  184.  186.  liML 
creditors  cannot  bring  suit  after,  251. 
marshal  to  take  charge  of  property  under  warrant  of 
leisure  till,  209. 

residing  out  of  district  and  jurisdiction  of  court,  231. 
as  assignee,  person  not  to  seek  as  a regular  business,  232. 
of  register,  who  has  power  of,  326. 

ARBITRATION, 

application  by  assignee  and  proceedings  thereon  to  submit  controversy 
to,  868. 

ARM8, 

of  soldiers  to  be  set  apart  as  exempt  property,  120, 

ARRANGEMENT, 

superseding  bankruptcy  by, 
how  made,  866. 

what  proportion  of  creditors  necessary  to,  365. 

by  whom  made,  866. 

what  proceedings  necessary,  355. 

three-fourths  in  value  of  creditors  who  have  proved,  may  at 
meeting  determine,  803. 
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ARRANGEMENT, 

superseding  bankruptcy  by, 

determination  of  creditors  subject  to  approval  of  court,  808, 

806. 

consent  in  writing  of  three-fourths  of  creditors  who  have 
proved,  to  be  filed,  808,  806,  865. 
affidavit  to  be  made  by  bankrupt  that  three-fourths,  who 
proved,  signed  appointment  of  trustee,  308. 
all  creditors  to  be  bound  by  the  consent  and  proceedings  un- 
der it,  804. 

to  be  deemed  “ proceedings  in  bankruptcy,"  804. 
trustees  to  be  appointed  to  settle  estate,  808. 
trustees  under  direction  of  committee  may  settle  .up  estate 
same  as  if  no  adjudication,  803,  804. 
neither  relative  of  bankrupt  nor  person  who  became  creditor 
by  purchase  of  claim,  to  be  trustee,  803,  804. 
bankrupt  or  assignee  to  convey  and  transfer  all  the  estate  to 
the  trustee,  804. 

trustee  to  have  same  rights  and  powers  as  assignee  in  bank- 
ruptcy. 804. 

assignee  to  be  removed,  288,  804. 
not  to  affect  bankrupt’s  right  to  a discharge,  304. 
proofs  of  debt  to  be  made  before  register,  805. 
claims  may  be  investigated  under  section  22,  and  persons  ex- 
amined under  section  26,  808. 

moving  parties  those  desiring  confirmation  of  appointment  of 
trustee,  305. 
serving  papers  in,  305. 

ARREST, 

over  seven  days  an  act  of  bankruptcy,  fifi. 
for  seven  days  supports  an  adjudication.  Mi 

without  imprisonment  for  more  than  seven  days  on  debt  over  $100, 
not  sufficient  for  adjudication,  267. 
departure  to  avoid,  is  an  act  of  bankruptcy,  276. 
departure  of  partners  from  place  of  business  of  one  to  avoid,  is  act 
of  bankruptcy,  215. 

of  bankrupt  where  reasonable  cause  to  believe  he  is  about  to  ab- 
scond, 278. 

procured  or  suffered  by  bankrupt,  $9. 

for  violation  of  copyright  a criminal  proceeding,  168. 

when  bankrupt  not  liable  to,  348. 

bankrupt  exempt  from,  while  attending  examination,  222. 
protection  from,  to  be  given  bankrupt  by  register,  362. 
protection  against,  copy  order  suspending  or  vacating,  to  be  sent  to 
register,  862. 

when  register  to  protect  bankrupt  from,  219. 
releasing  bankrupt  from. 

in  action  in  8tate  court,  bankrupt  court  will  release  debtor,  116. 
bankrupt  arrested  in  civil  action  on  provable  debt,  subsequent 
to  filing  petition  to  be  discharged  from,  219. 
bankrupt  not  to  be  discharged  on  ex  parte  testimony,  219,  268. 
at  date  of  adjudication,  not  interfered  with  by  bankrupt 
act,  214. 

of  bankrupt  on  a non-dischargeable  judgment,  will  not  be  in- 
terfered with,  219,  268. 

of  person  after  discharge,  U.  8.  courts  will  release  on  habeas 
corpus,  219,  268. 

court  of  bankruptcy  can  release  bankrupt  only  while  question 
of  discharge  is  pending,  267. 

bankrupt  not  to  be  released  from,  where  debt  was  created  by 
fraud,  267. 

37 
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ARREST — continued. 

releasing  bankrupt  from. 

bankruptcy  court  not  to  inquire  into  the  question  of  fraud,  on 
application  for  release  from,  257. 
order  of  on  provable  debt  not  vacated,  but  suit  stayed  to  await 
question  of  discharge,  257 . 

on  fiduciary  debt,  out  of  district,  bankrupt  will  not  be  re- 
leased, 257. 

in  an  action  on  a tort  prior  to  bankruptcy,  bankrupt  not  to  be 
released  on  habeas  corpus,  257. 
on  action  on  dischargeable  debt,  bankrupt  may  be  released  op 
halieas  corpus,  25jL 

debtor  will  not  be  released  where  it  appears,  by  affidavit  of 
* plaintiff,  that  debt  will  not  be  discharged,  257. 

where  facts  are  disputed^  question  must  be  tried  in  the  State 
courts,  257. 

on  execution  and  subsequent  proceedings  for  fraud  taken, 
bankrupt  not  to  be  discharged,  257,  258. 
district  court  cannot  relieve  bankrupt  when  charged  with 
matters  not  within  its  cognizance,  258. 
no  discharge  from,  where  action  founded  on  fraud,  258. 
of  bankrupt  not  to  be  had  under  Stillwell  act  for  fraudulent 
disposition  of  property,  258. 

debtor  to  be  released  till  question  of  discharge  decided,  where 
action  is  founded  on  fraud  or  embezzlement,  258. 
existing  at  date  of  adjudication  not  to  be  interfered  with,  258.' 
under  process  of  State  court,  bankruptcy  court  to  inquire  into 
and  relieve  bankrupt  from,  258. 
of  debtor  during  pendency  of  bankruptcy,  habeas  corpus  to 
issue  to  ascertain  whether  debt  on  which  process  issued  is 
provable,  370. 

debtor  not  to  be  discharged  from,  till  creditor  has  opportunity 
of  being  heard,  870. 
of  bankrupt  for  debt,  69,  83,  115,  258. 
by  marshal,  171,  213. 
when  valid,  258. 

ARTICLES, 

and  necessaries  to  be  set  apart  as  exempt  property,  120. 
of  luxury  or  ornament  not  allowed  as  exempt  property,  121. 

ASSENT, 

of  creditors  or  fifty  per  cent  necessary  to  obtain  discharge,  181, 

138, 

of  creditors  means,  those  whose  debts  are  since  January  1st,  18G9, 

132.  108. 

of  creditors  who  must  have  proved  their  debts,  132. 
of  majority  in  number  and  amount  of  creditors,  when  necessary  for 
discharge,  188. 

of  creditors  not  necessary  when  assets  equal  fifty  per  cent,  230. 
of  one  creditor  may  l>e  sufficient  to  obtain  discharge,  131,  198. 
nor  assets,  promissory  note  given  after  for  debt  contracted  prior  to 
January  1st,  18G9,  to  be  discharged  though  no,  800. 
to  discharge,  creditors  cautioned  against  giving,  107,  198. 
of  seventy-five  per  cent  of  creditors  necessary  for  discharge  in  sec- 
ond bankruptcy,  139. 
to  discharge,  procuring,  G6j  67. 

to  discharge,  sec.  29  only  prohibits  the  procuring  by  pecuniary  con- 
sideration, 197. 

to  discharge,  sec.  29  does  not  prohibit  bankrupt  from  procuring,  197. 
w hen  not  procured  by  pecuniary  consideration,  no  bar  to  discharge, 
160. 
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ASSENT — continued. 

to  discharge,  payment  of  counsel  fee  afterward  and  independently  of 
creditors’  consent  is  not  procuring  by  pecuniary  consideration,  197 
allegation  of  procuring  by  pecuniary  consideration,  when  too  vague, 
192. 

to  discharge,  creditors  cautioned  against  giving,  197.  198. 
of  majority  in  number  and  amount  of  creditors  who  proved,  and 
whose  debts  contracted  since  January  1st,  1869,  filed,  discharge 
grauted,  311. 

not  necesssary  to  obtaia  discharge  of  debts  contracted  prior  to  Jan- 
• uary  1st,  1869,  811,  314. 

or  payment,  or  fifty  per  cent  necessary  to  obtain  certificate  of  con- 
formity, 314. 

of  only  creditor  who  had  provable  debt,  discharge  granted  on,  314. 
of  holders  of  notes  on  which  bankrupt's  firm  are  indorsers,  not  neces- 
sary till  after  judgment,  814. 

ASSET8  * 

absence  of,  110.  133,  186,  193. 
administration  and  distribution  of. 

. marshaling  of,  66,  66,  67,  60,  191. 

how  distributed,  66,  193,  266. 

after  payment  of  debts  proved,  to  be  distributed  among  cred- 
itors not  proving,  117,  193. 

after  payment  of  debts  proved,  to  be  returned  to  bankrupt, 

117,193. 

secured  creditor  must  prove  claim  to  participate  in,  117. 
intention  of  bankrupt  act  is  to  make  equal  distribution  among 
creditors,  161. 

of  firm,  firm  creditors  to  have  priority,  191. 
of  individual  member,  separate  creditors  to  have  priority,  191. 
State  courts  not  to  prevent  distribution  of,  193. 
one  creditor  only  proving  claim  is  entitled  to  payment  in  full, 
193. 

to  be  distributed  in  accordance  with  provisions  of  bankrupt 
act,  266. 

State  courts  not  to  interfere  with  distribution  of,  266. 
in  distribution,  the  joint  and  separate  estates  are  to  be  con- 
sidered distinct,  267. 

assignee’s  account  to  be  made  out  according  to  forms  31  and  38 
where  there  are  assets,  193. 
to  be  made  out  according  to  form  86  where  there 
are  uo  assets,  193. 
assignment  of,  by  whom  made,  831. 

how  made,  831. 
what  passes  under,  331. 
concealment  of,  18.  • 
discharges  as  e flee  ted  by. 

discharge  refused  when  bankrupt  swears  falsely  as  to,  78. 
may  be  applied  for  after  sixty  days,  where  no,  110,  812. 
not  to  be  applied  for  before  six  months,  where  there  are  debts 
proved  and,  183,  134,  812. 

worthless,  bankrupt  to  apply  for  discharge  at  the  end  of  sixty 
days,  134. 

equal  to  fifty  per  cent,  297,  299,  800. 

equal  to  fifty  per  cent,  discharge  granted  without  assent,  280. 
311,  314. 

not  necessary  to  obtain  discharge  of  debts  contracted  prior 
to  January  A,  1869,  800. 

nor  assent  necessary  to  discharge  promissory  note  given  after, 
for  debt  contracted  before  January  ^ 1869,  800. 
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discharges  as  effected  by. 

must  equal  fifty  per  cent,  or  assent  filed,  or-  payment  made, 
before  certificate  of  couformily  granted,  814. 
none,  and  no  debt*  proved,  discharge  to  be  refused  unless  ap- 
plied for  within  oue  year,  814- 

liens  on. 

less  than  liens,  145. 
sale  of  encumbered  property,  113. 
courts  not  to  restrain  suits  where  valid  liens  exceed,  145. 
liable  on  bankruptcy  of  executor,  62. 
meaning  of,  78,  297. 

proceeds  and  not  appraised  value  of  property,  188,  189. 
overlooked,  198. 
partnership. 

firm  property,  55. 
absence  of  firm,  58. 

of  partnership,  assignee  of  individual  not  entitled  to,  59. 
firm  not  to  be  declared  haukrupt  after  dissolution  without,  58 
of  partnership,  how  reached,  69. 
of  firm,  when  exempt  property,  50. 
of  partnership,  exemption  out  of,  122. 
when  firm  not  to  be  declared  bankrupt  without,  104. 
of  firm,  separate  account  of,  55. 
perishable,  ILL 

second  and  third  meetings  not  to  be  held  in  8.  D.  of  New  York,  when 
there  are  no,  370. 
separate  estates,  56,  68,  67,  117. 

trader  is  not  unable  to  meet  his  engagements  if  his  liabilities  do  not 
equal  his,  102. 

what  are,  46,  49,  84,  92,  138,  297. 

products  of  mortgaged  premises  reduced  to  possession  prior  to 
sale  by  assignee  are,  84. 
share  of  net  profits,  when  not,  92. 

where  assignee  has  neither  paid  uor  received  money  there  are 

no,  110. 

accounts,  claims  and  demands  not  collectable  are  not,  110, 188. 
unliquidated  damages  to  be  iucluded  in  schedule  of,  117. 
when  expenses  paid  out  of,  180. 

ASSIGNEE,  • 

accounts  of. 

to  keep  separate  accounts,  66. 

exception  to  account  for  omitting  to  account  for  property,  128. 
must  keep  accounts,  884. 
when  to  submit  accounts,  844. 

account  of,  where  no  assets  to  be  made  out  according  to  form 

No.  86,  198. 

account  of,  to  be  made  out  according  to  forms  Noe.  81  and  88 
when  there  are  assets,  198. 
accounts  of,  register  to  audit  and  pass,  218,  224. 
may  be  ordered  by  register  to  file  account  required  by  sec- 
tion 28,  226. 

to  keep  full,  exact  and  regular  books  of  account  of  all  re- 
ceipts, payments  and  ex  [>endi  lures,  868. 
to  enter  memorandum  of  each  check  or  draft  in  books  kept 
for  the  purpose,  871. 

account  of,  creditors  may  except  where  there  are  improper 
exemptions,  236. 
actions  by. 

when  assignee  may  sue  in  his  own  name,  384. 
to  bring  action  of  trover,  64. 
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ASSIGNEE — continued. 

actions  by. 

when  action  and  not  petition  proper  remedy  for3  286. 
set-offs  to  actions  by,  M* 

statute  of  limitations  no  bar  to  actions  where  fraud  is  contin- 
uous, 77^  239. 

what  is  evidence  of  authority  to  sue,  334. 
evidence  admissible  as  to  knowledge  of  insolvency,  167. 
may  bring  action  to  set  aside  fraudulent  conveyance,  and  it 
will  not  be  barred  by  statute  of  limitations,  SBliL 
certified  copy  of  deed  of  assignment  conclusive  evidence  of 
right  to  sue,  208. 

decoration  to  allege  preferential  payment  within  four  months, 

m 

to  set  aside  voluntary  assignment,  receiver  appointed,  239, 
to  file  bill  to  restrain  creditors  in  proceedings  against  the 
estate,  202. 

judgment  conclusively  establishes  fraudulent  preference,  239. 
not  to  maintain  action  on  bankrupt's  illegal  contracts,  239. 
after  adjudication,  right  to  prosecute  suits  vesta  in,  251. 
may  maintain  action  to  set  aside  fraudulent  conveyances  made 
before  passage  of  bankrupt  act,  252. 
may  have  fraudulent  liens  and  conveyances  set  aside,  234. 
suits  by,  68,  Hi  16L  202,  233,  234,  239,  252. 
general  assignment  not  void  but  voidable  only  at  suit  of,  84,  85. 
actions  against. 

suits  against,  what  courts  have  concurrent  jurisdiction,  824* 
when  entitled  to  notice  of  action  against  him,  333. 
suit  against,  what  length  of  time  notice  to  must  be,  333. 
may  be  sued  in  8tate  court  for  taking  wrong  property,  202. 
to  pay  costs  when  claimant  is  successful,  202. 
property  may  be  recovered  by  proper  action  against,  252. 
liable  for  seizing  wrong  goods,  110. 
actions  by  and  against. 

when  may  sue  or  defend,  882. 
when  suits  should  be  brought  by  or  against,  324. 
limitation  of  suits  by  or  against,  824. 
upon  death  of,  no  action  shall  be  abated,  888,  334. , 
actions  by  and  against  to  be  commenced  within  two  years,  202. 
may  prosecute  and  defend  actions  in  8tate  courts,  218. 
actions  by  and  against,  proceeds  of  sale  to  be  measure  of  value 
of  property,  262. 
after  acquired  property. 

subsequently  acquired  property  not  to  pass  to,  107. 
to  take  subsequently  acquired  property  not  obtained  by  per- 
sonal labor,  110. 

subsequent  acquisitions  of  bankrupt  do  not  vest  in,  237. 
application  by. 

to  apply  to  court  to  have  perishable  property  sold,  112. 
on  application  of,  property  perishable  or  liable  to  deteriorate 
in  value  may  be  ordered  to  be  sold,  869. 
action  in  rein  restrained  on  application  of,  118. 
after  appointment  to  apply  for  injunction,  169. 
may  apply  to  have  Hen  ascertained  and  liquidated,  and  prop- 
erty sold,  184. 

order  for  examination  of  bankrupt  to  be  made  on  application 

of,  221. 

application  of  for  examination  of  bankrupt,  need  not  be  veri- 
ifled  by  affidavit,  26Q. 

order  of  examination  of  bankrupt  made  on  either  written  or 
oral  application  of,  189,  222. 


Digitized  by  Google 


GENERAL  INDEX. 


582 

ASSIGNEE—  continued. 

application  by. 

Kale  by  secured  creditor  without  permission,  will  be  set  aside 
on  application  of,  184. 
to  apply  to  court  to  sell,  &c„  lfift. 
appointment  of. 

appointment  of  additional,  by  whom  made,  232.  831. 
may  be  appointed  by  judge  in  addition  to  the  one  chosen,  232. 
failure  to  choose,  who  has  power  to  appoint,  881. 
no  choice  and  no  opposing  interest,  to  be  appointed  by  regis- 
ter, 18L  2^ 

to  be  appointed  by  register,  if  no  creditors  attend  first  meeting, 
187. 

not  to  be  appointed  by  register  if  there  be  an  opposing  inter- 
est, 187. 

may  be  appointed  by  register  where  relative  of  bankrupt  had 
been  ele.cted,  190,  229. 

majority  in  nutaber  and  majority  in  amount  for  different  per- 
sons, the  judge  to  appoint,  232. 
vacancy,  who  has  power  to  appoint,  331. 
on  failure  to  accept,  judge  or  register  to  appoint,  232. 
to  fill  vacancy,  may  be  appointed  by  court  or  elected  by  cred- 
itors, 238. 

of  bankrupt  corporations,  three  to  be  appointed  when  pro- 
ceedings pending  in  three  districts,  180. 
register  not  to  entertain  motion  to  set  aside  appointment,  226. 
appointment  of  not  confirmed  if  assignee  reside  out  of  district, 
and  jurisdiction  of  court,  231. 

to  be  immediately  notified  of  bis  appointment  by  register,  225, 
226,  364. 

to  accept  appointment  in  writing  within  five  days,  232. 
to  give  notice  forthwith  of  his  acceptance  or  rejection  of  trust, 

864. 

notice  of  appointment,  how  published,  333. 
notice  of  appointment,  how  long  published,  333. 
discharge  of  bankrupt  not  to  be  refused  for  want  of  publication 
of  notice  of  appointment  of,  149. 
appointment  of,  relates  back  to  tiling  of  petition,  111,  239. 
creditors  not  to  bring  suit  after  ap|>ointment  of,  251. 
persons  not  to  seek  appointment  as  a regular  business,  232. 
arbitration. 

to  submit  controversies  to  arbitration,  335. 

applying  for  authority  to  submit  controversy  to  arbitrators, 

368. 

proceedings  on  application  to  submit  controversy  to  arbi- 
trators, 368. 
assignment  to. 

judge  to  execute  assignment  of  all  bankrupt’s  property  to,  233. 
register,  if  no  opposing  interest,  to  execute  assignment  of  all 
bankrupt’s  property  to,  283. 

clerk's  certificate  of  assignment  is  conclusive  evidence  of  title 
of,  838. 

assignment  to,  where  recorded,  383. 
assignment  to,  in  what  time  must  be  recorded,  833. 
to  receive  original  deed  of  assignment  after  being  recorded,  208. 
assignment  by  bankrupt. 

general  assignment  made  twelve  months  before  bankruptcy, 
good  against,  &L 

assignment  to  compromise  creditors,  void  as  against,  63. 
assignee  under  the  State  law  liable  to,  for  all  property  and 
proceeds,  239. 


Digitized  by  Google 


GENERAL  INDEX. 


583 


ASSIGNEE — continued. 

assignment  by  bankrupt. 

assignee  under  8tate  law,  m 

assignee  under  general  assignment  not  to  receive  compensa- 
tion for  services,  239. 

balance  of  deposit  to  be  paid  by  register  to,  242. 
deposit  to  be  returned  to,  246,  24fL 

bankrupts. 

bankrupt  holds  property  in  trust  for,  104. 
bankrupt  to  recover  for  work  and  labor  from,  110. 
to  object  to  discharge  unless  bankrupt  makes  disclosure,  142. 
bankrupt  to  execute  papers  to,  fiL 

bankrupt  to  pay  over  money  entered  in  schedules  as  cash  to 
marshal  or,  216. 

to  be  assisted  by  bankrupt  in  discovery  of  property  and  fraud- 
ulent claims,  237. 

receiving  no  assets,  discharge  may  be  applied  for  within  sixty 
days,  312. 

having  a>set«,  no  discharge  to  be  applied  for  until  after  six  * 
months,  312. 

bond  of. 

to  be  given,  232,  233. 

to  enure  to  benefit  of  all  creditors  who  have  proved,  233. 
by  whom  required,  831. 
by  whom  approved,  331. 

approval  of  register  or  judge  to  be  indorsed  thereon,  283. 

bond  not  discharged  by  removal  or  resignation  of,  336. 

how  prosecuted,  381. 

by  whom  prosecuted,  331. 

consequence  of  failure  to  give  bond,  331. 

time  to  give  bond,  831. 

failing  to  execute  bond  within  ten  days  or  shorter  time,  to  be 
* removed,  233. 

check  or  warrant  of,  to  draw  moneys  deposited,  must  be  counter- 
signed by  judge  or  register,  871. 
choice  of. 

how  chosen,  830. 
by  whom  chosen,  330. 
bankrupt  not  to  procure  selection  of,  232. 
in  presence  of  whom  must  choice  be  made,  330. 
how  many  may  be  chosen,  330. 
what  proportion  of  creditors  requisite  to  choose,  331. 
choice  of,  first  thing  after  proof  of  debts,  186,  187. 
choice  of,  to  take  place  at  first  meeting  of  creditors,  187. 
marshal  to  give  notice  to  creditors  of  meeting  to  choose,  172. 
choice  of,  is  with  creditors,  not  register,  187. 
register  not  to  iufiuence  choice  of,  217,  226,  227.  228. 
register  nothing  to  do  with  choice,  except  preside  at  meeting, 
227. 

choice  of,  not  to  be  confirmed  by  register,  22L 
approval  of,  by  whom  made,  831. 

creditors  to  have  free,  deliberate  and  unbiased  choice  of,  228. 
choice  of,  will  be  approved  by  court  unless  shown  to  be  im- 
proper, 228. 

judge  may  order  new  election  of,  232. 
usual  to  select  but  one,  232. 

choice  of.  66,  142,  184,  186,  187,  189,  210,  226,  227,  230,  281, 
282,  239. 

claims  of  third  parties  to  property. 

claimant  giving  bonds  to  obtain  property  from,  111. 
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claims  of  third  partial  to  property. 

if  satisfied,  to  deliver  property  to  claimant,  112. 
to  hold  proceeds  of  property  subject  to  lights  of  parties,  113. 
valid  claimant  to  be  jtaid  out  of  funds  in  hands  of,  209. 
to  hold  proceeds  of  sale  subject  to  rights  of  claimants,  252. 
waiving  right  to  contest  validity  of  transfer  of  goods,  167. 
when  to  yield  to  claimant,  112. 
compounding  claims. 

may  compound  and  settle  controversy  by  agreement,  335. 
may  file  petition  to  compound  debts,  claims  and  securities,  367. 
applying  for  authority  to  compound  and  settle  controversy  by 
agreement,  368. 

proceedings  on  application  for  authority  to  compound  and 
settle  controversy,  368. 
conveyances  by  bankrupt. 

fraudulent  conveyances  made  over  six  months,  void  as  to,  64. 
fraudulent  conveyances  made  prior  to  bankrupt  act,  void,  64, 
may  avoid  voluntary  conveyance  by  insolvent,  100. 
conveyance  made  before  passage  of  act,  with  fraudulent  intent 
and  without  consideration,  void  as  to,  266. 
conveyance  made  more  than  six  months  before  bankruptcy, 
with  fraudulent  intent,  aud  without  consideration,  void  as 
to,  266. 

costs,  foes  and  disbursmenta. 

compensation  of  services,  by  whom  allowed,  835. 
allowance  of  disbursements  and  fees  of,  346. 
what  fees  allowed,  345. 
what  disbursements  allowed,  345. 

allowed  necessary  disbursements,  and  in  discretion  of  court, 
a reasonable  compensation,  237. 
allowed  for  services,  345. 
charge  for  services  of  attorney  disallowed,  237. 
all  necessary  expenses  allowed,  246. 

five  per  cent  on  all  moneys  received  and  paid  out,  not  exceed* 
ing  $1000,  246. 

two  and  a half  per  cent  on  sums  between  $1000  and  $6000, 

246. 

one  per  cent  on  excess  of  $5000,  246. 

ten  dollars  allowed  where  no  assets,  aud  disbursements  are 
paid  by  bankrupt,  246. 

five  dollars  sufficient  for  drafting  notice  and  acceptance  of 
appointment,  certificate  of  exempt  property  and  petition  for 
sale,  247. 

nothing  allowed  for  drawing  deed,  241. 
commission  only  on  amount  of  debt  canceled,  247. 
costs  and  charges  properly  incurred  by  provisional  assignee 
allowed,  249. 

to  be  indemnified  against  costs  where  action  is  brought  in  his 
name  without  his  authority,  250. 
too  late  to  object  to  costs  to,  after  trial  on  dispnted  point,  260 
retaining  attorney,  liable  for  costs,  250. 

* not  to  pay  costs,  on  petition  to  compel  him  to  elect  or  decline 
lease,  250. 

to  retain  money  in  his  hands  to  cover  fees  and  disbursements, 
836. 

demand  for  debtor's  estate  to  be  made  by,  834. 

for  debtor’s  estate,  whom  to  be  made  on,  834. 
death  or  removal  of,  238. 
discharged,  when  to  be,  344. 

by  whom,  844. 
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discretion  of,  119, 120. 
dividends. 

when  to  make  declaration  of  dividend,  343,  844. 
to  give  notice  of  dividend,  192,  835. 
payment  of  dividend  to  partner,  54. 
to  pay  dividend  without  production  of  lost  bill,  194. 
compelled  to  pay  dividend  without  receipt,  194. 
cannot  refuse  to  pay  dividend  on  surrender  of  security,  194. 
dividends  paid  npon  lost  bond  upon  affidavit  and  indemnity 
• to,  m 

to  be  restrained  from  paying  dividends  till  decision  on  motion 
to  vacate  dividend  order,  192,  193. 
to  pay  costs  of  petition  upon  refusal  to  pay  dividend,  195. 
to  pay  dividend  and  costs  to  creditor  who  had  proved,  but 
whose  name  was  left  ofT  list,  195.  . „ 

on  refusal  to  pay  dividend,  costs  allowed  agaiDst  him  per- 
sonally, 249,  250. 

• attachment  not  allowed  of  dividends  of  creditors  in  hands  of, 

198. 

exception  to  allowance  by,  286. 

.exemptions  and  exempt  property. 

all  except  exempt  property  vests  in,  119. 
duty  of,  to  designate  exempt  property,  284. 
to  set  apart  exemptions  out  of  joint  assets,  119. 
when  to  set  aside  Arm  assets  as  exempt,  80. 
value  of  exempt  property  to  be  deducted  from  judgment  in 
favor  of,  63. 

to  exercise  discretion  in  setting  apart  articles  not  enumerated 
as  exempt,  120. 

to  set  apart  exempt  property  according  to  the  family,  condi- 
tion and  circumstances  of  bankrupt,  120. 
exempt  property  doee  not  vest  in,  121,  284,  236. 
may  set  apart  money  as  exempt,  121. 

to  pay  bankrupt  money  from  sale  of  household  furniture,  128. 

estate  converted  into  exempt  property  vests  in,  128. 

not  to  refuse  to  exempt  furniture  because  wife  has  property, 

123. 

exempt  property  under  former  U.  8.  bankrupt  act,  vested  in, 

124. 

not  to  pay  off  incumbrance  on  exempt  property,  284. 
not  to  set  aside,  as  exempt,  real  estate  with  balance  of  purchase 
money  unpaid,  284. 

to  first  set  apart  property  exempt  under  State  law,  then  art- 
icles and  necessaries  to  amount  of  $500,  under  bankrupt 
act,  284,  235. 

not  to  make  second  allowance  where  same  articles  set  apart 
nnder  State  law  and  bankrupt  act,  286. 
to  allow  exemption?  without  reference  to  separate  property 
of  wife,  285. 

not  to  set  apart  ornaments,  jewelry  and  the  like,  as  exempt 
property,  235. 

to  set  apart  “other  articles  and  necessaries,"  285. 
may  exempt  money  under  peculiar  and  distressing  circum- 
stances, 236. 

to  set  aside  as  exempt,  money  borrowed  on  exempt  real 
estate,  235. 

has  no  control  over  money  arising  from  sale  of  exempt  prop- 
erty, 235. 

not  to  make  exemptions  out  of  money  collected,  284. 
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exemptions  and  exempt  property. 

may  allow  money  out  of  partnership,  there  being  no  individual 
assets,  235. 

to  account  for  proceeds  of  property  improperly  set  aside  to 
bankrupt,  286. 

allotment  of  real  estate,  exception  not  to  be  taken  within  same 
time  as  to  other  allotments,  286. 
to  pay  bankrupt  only  what  is  exempt  under  State  law, 
where  exempt  property  has  been  sold  under  State  law  on 
distress  for  rent,  271.  • 

liability  of,  on  bond,  238. 
marshal. 

to  return  property  improperly  seized  by  marshal,  106. 
to  return  proceeds  of  goods  wrongfully  seized  by  marshal,  114 
marshal  to  take  charge  of  property  uuder  warrant  of  seizure, 
till  appointment  of,  209. 

sale  by  marshal  under  order  of  court  is  in  nature  of  sale  by 
provisional  assignee,  200.  • 

not  responsible  for  wrongful  seizure  by  marshal,  212. 
marshal  to  account  for  debtor’s  proj>erty  to,  213. 
to  pay  fees  of  marshal  out  of  estate  before  dividend,  242. 
meetings  of  creditors. 

what  meetings  of  creditors  to  give  notice  of,  335. 
when  to  call  general  meeting  of  creditors,  343. 
what  must  exhibit  at  general  meeliug  of  creditors,  343. 
court  will  call  meetings  after  first,  at  request  of,  237. 
to  make  duly  verified  report  at  second  meeting  of  creditors, 
192. 

• report  of,  at  second  meeting,  what  to  contain,  192. 
to  declare  dividend  at  second  meeting,  when  creditors  fail  to 
do  so,  192. 

not  to  call  second  or  third  meeting  unless  there  are  assets  to 
make  dividend,  192,  237. 
miscellaneous  duties  of. 

duty  of  outgoing  assignee,  333. 

of  member  of  two  firms  should  proceed  to  have  them  adjudi- 
cated bankrupt,  104. 
must  file  vouchers,  343. 

to  make  complete  inventory  of  all  property  that  comes  to  his 
possession,  368. 

to  keep  estate  of  bankrupt  distinct  from  other  property,  237. 
to  keep  money  received  from  bankrupt's  estate  separate  from 
all  other  moneys,  237. 

to  deposit  money  of  the  estate  in  bank  in  his  own  name  as 
assignee,  237. 

to  deposit  money  in  one  of  the  designated  depositories,  870. 
mortgages  by  bankrupt. 

not  to  interfere  with  valid  mortgage,  fiL 
to  cite  mortgagee,  &L 

to  discharge  mortgages  by  order  of  court  only,  338. 

to  redeem  mortgages  by  order  of  court  only,  333. 

not  to  interfere  with  vested  rights  of  valid  mortgage  creditors, 

236. 

proceeds  of  sale  under  void  mortgage  to  be  paid  over  to,  280. 
mortgage  on  personal  property,  though  neither  filed  nor  re- 
corded, good  against,  292. 

possession  of  property  subsequently  to  bankruptcy  under  prior 
unacknowledged  and  unrecorded  chattel  mortgage,  void 
against,  292. 
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mortgages  by  bankrupt. 

possession  under  chattel  mortgage,  creditor  having  reasonable 
cause  to  believe  debtor  insolvent,  is  void  as  against,  292. 
fraudulent  encumbrances  void  as  against,  290. 
penalties  against. 

penalty  for  taking  greater  fee  than  allowed  by  act,  247,  367. 
for  what,  may  be  punished,  330. 
neglect  of,  how  punished,  336. 

refusing  or  neglecting  to  perform  duties  may  be  punished  for 
. contempt  of  court,  238. 

disobeying  lawful  orders  of  court  to  be  punished  for  contempt. 

# persons  having  property  of  absconding  debtor  liable  to,  274. 
petitions  by. 

levy  not  made  in  compliance  with  law,  declared  void  on  petition 
of,  ILL 

to  proceed  by  petition  to  set  aside  fraudulent  conveyance,  252. 
• may  petition  for  sale  of  property  fraudulently  conveyed,  26 1 , 262. 

petition  to  set  aside  U ust  deed,  not  stating  facts  sufficient,  to 
be  dismissed  with  costs,  286. 

. may  file  petition  to  redeem  property  from  liens,  367. 

may  tile  petition  to  relieve  property  from  conditional  contract, 

367. 

must  not  petition  to  register  to  have  perishable  property  sold,  112. 
petitioning  creditor's  claim  for  expenses,  items  of,  may  be  contested 
by,  188. 

possession  of  vessel  by,  is  possession  of  court,  239. 
preferences  by  bankrupt. 

indorsement  of  firm  paper  to  separate  creditor,  as  a fraudulent 
preference,  is  void  as  to,  102. 

. preference  within  six  months,  must  yield  to  rigbtof,  114,268, 269. 
payment  by  insolvent  by  way  of  preference,  more  than  four 
months  before  bankruptcy,  is  valid  against,  266,  267. 
duty  of,  to  contest  validity  of  instrument  by  which  creditor 
obtained  preference,  234,  262. 
professional,  232. 
proofs  of  debts. 

when  to  receive  proof  of  debt,  340. 

proof  of  debt  to  be  first  filed  with,  186. 

to  send  proofs  of  debt,  with  his  return,  to  register,  185. 

return  of,  evidence  of  no  debts  proved,  and  of  no  assets,  134. 

proofs  of  debt  should  go  to,  229. 

to  return  proofs  of  debt  with  his  register,  to  register,  229. 
debts  proved  and  filed  with  register  may  be  postponed  till  In- 
vestigation by,  230. 

where  there  are  doubts  as  to  claim,  proof  may  be  postponed 
till  appointment  of,  184,  186,  190. 
to  examine  proofs  of  debt,  840. 

court  to  examine  fraudulent  claims  on  application  of,  340. 
who  may  be  examined  by  court,  as  to  fraudulent  claims,  840. 
secured  creditor  proving  before  choice  of  assignee  to  abandon 
security,  182. 

secured  creditor  permitted  to  prove  by  complying  with  section 
20,  after  appointment  of,  182. 

may  require  production  of  note  on  which  proof  is  made,  183.  * 
compelled  to  resort  to  legal  proceedings,  proof  of  debt  refused, 
* 184, 186. 

property  vesting  in  and  not  vesting  in. 
what  property  vests  in,  331,  232. 
all  bankrupt’s  effects  to  pass  to,  68. 
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property  vesting  in  and  not  vesting  in. 

all  property,  in  possession  of  bankrupt,  vesta  in,  112,  114. 
title  to  all  bankrupt’s  property  vesta  in,  283,  236,  289. 
personal  property,  wherever  situate,  passes  to,  239. 
property  couveyed  in  fraud  of  creditors,  vesta  in,  286,  261,  262. 
property  vesting  in,  subject  to  liens,  TL 
to  take  no  greater  interest  than  bankrupt,  except  where  fraud- 
ulent liens  or  conveyance*,  284. 
entitled  to  attached  property, 
firm  property  vesting  in,  56. 

of  one  partner  not  entitled  to  partnership  assets,  69. 
separate  estate  vesting  in,  &L 

property  alrAdy  vested  under  valid  assignment  will  .not  pass 

to,  236. 

rights  in  equity  and  choaea  in  action  vest  in,  236. 
patents,  patent  rights  and  copy  rights  vest  in,  286. 
all  debts  due  bankrupt  or  any  person  for  his  use,  and  all  liens 
and  securities  therefor,  vest  in,  286. 
rights  of  action  for  property  or  estate,  real  or  personal,  vest  in, 

m 

cause  of  action  arising  on  contract,  vesta  in,  236. 
cause  of  action  for  the  unlawful  taking  or  detention,  or  injury 
to  property,  vests  in,  236. 

all  rights  of  redeeming  property  or  estate  vest  in,  286. 
same  right,  title,  power  and  authority  to  manage,  dispose  of, 
sue  for  and  recover,  or  defend  as  bankrupt,  236. 
to  be  substituted  in  place  of  bankrupt  in  suits  pending  in  8tate 
courts,  236. 

same  rights  and  interests  as  bankrupt,  64,  82. 
mere  possibility  of  interest  not  to  pass  to,  239. 
rights  to  goods  and  property,  62,  64,  66,  80,  81,  94,  99,  111, 
114,  168,  167,  234,  236,  239,  290. 

recovery  byT 

to  recover  property  or  its  proceeds,  64,  65,  66,  67.  71,  79. 

to  recover  valne  of  canceled  note  from  indorser,  6£_. 

to  recover  assigned  property,  6fL 

to  recover  property  sold  on  execution,  8L 

must  show  fraud  or  preference  to  recover,  fifL 

to  recover  when  conveyance  is  fraudulent  under  State  law,  IL 

sheriff  to  pay  over  funds  to,  72,  102. 

to  recover  amount  paid  on  judgment  by  consent  or  default 
within  four  months,  TL 

to  recover  property  given  to  defraud  creditors,  79,  80. 
to  recover  property  seized  by  creditors,  with  knowledge  of 
debtor's  embarrassment,  09. 
to  recover  property  conveyed  in  frand  of  local  law,  101. 
may  avoid  fraudulent  gift,  101. 

when  not  to  recover  gift  of  money  from  father  to  son,  101. 
entitled  to  property  or  its  value  when  seized,  within  section  39, 

239. 

to  recover  property,  or  its  value,  replevied  after  adjudication, 

104. 

to  recover  value  of  personal  property  on  void  sale,  163. 
to  recover  property  or  its  value  from  preferred  creditors,  168. 
to  recover  from  surety,  having  knowledge  of  insolvency,  amount 
paid  in  discharge  of  obligation,  168. 
not  to  recover  from  surety,  with  no  knowledge  of  insolvency, 
amount  paid  in  discharge  of  obligation.  168. 
to  recover  property  transferred  in  fraud  of  State  law,  or  sec- 
tions 35  and  39,  238. 


Digitized  by  Google 


GENERAL  INDEX. 


589 


ASSIGNEE — continued. 

recovery  by. 

to  recover  real  estate  conveyed  in  fraud  of  act,  261. 
to  recover  property  conveyed  in  fraud  of  creditors,  251. 
to  recover  whole  amount  of  money  illegally  secured,  without 
deducting  costs,  247. 

to  recover  property  by  bill  or  petition,  251. 
not  to  recover  property  transferred  within  four  months,  in  pur- 
suance of  previous  agreement,  291. 
not  to  recover  property  transferred  within  four  months,  to 
prevent  its  being  squandered  by  bankrupt,  291. 

register. 

register  to  furnish  certified  copies  of  orders  of  distribution 
and  of  schedules  to,  218. 

register  to  order  payment  of  salary  and  wages  of  persons  in 
employment  of,  224. 

* register  to  give  lists  under  sections  22  and  29,  to,  226. 

of  estate  within  jurisdiction  of  bankruptcy  courts,  register 
not  to  be,  227. 

register  directed  to  employ  counsel  for  estate  on  neglect  of, 

229,  239. 

register  to  turn  over  property  to,  314. 
removal  and  resignation  of. 

removal  of,  by  whom  made,  335. 
removal  of,  in  whose  discretion,  335. 
register  not  to  entertain  opposed  motion  to  remove,  226. 
may  be  removed  after  due  notice  and  hearing,  237. 
will  be  removed  if  greater  part  in  number  and  value  of  cred- 
itors so  vote,  237,  238. 

under  peculiar  circumstances,  not  removed  though  majority  in 
number  and  amount  of  creditors  voted  for  removal,  238. 
declining  to  act  to  be  forthwith  removed,  248. 
will  be  removed  on  change  from  bankruptcy  to  arrangement, 
under  section  43,  238.  204. 

who  was  clerk  of  bankrupt's  attorney,  may  be  removed,  though 
acting  in  good  faith,  238. 

to  warraut  proceedings  against,  must  be  shown  to  have  failed 
to  report  funds  received  or  deposits  made,  238. 
omitting  to  render  accounts  and  to  attend  examination  of  bank- 
rupt, sufficient  ground  for  removal,  248. 
failing  to  deposit  funds  of  estate,  may  be  removed,  288,  239. 
suffering  foreclosure  when  he  could  purchase  mortgage  for 
less  than  its  value,  may  be  removed,  288,  289. 
paying  seven  per  cent  and  loaning  money  for  six,  may  be  re- 
moved, 238,  239. 

failing  to  comply  with  directions  of  register,  may  be  removed, 

238,  222. 

guilty  of  fraud,  to  be  removed,  249. 

guilty  of  fraud,  to  pay  costs  of  removal  and  new  choice,  249. 
costa  of  removal  of,  question  of  payment  to  be  reserved,  248, 
on  removal,  what  released  from,  836. 

resignation  or  removal,  not  to  release  from  duty  of  closing  up 
trust,  238. 

resignation  or  removal  of,  not  to  release  liability  of  principal 
or  surety  on  his  bond,  238. 

may  resign  and  be  discharged  from  future  liability  with  con- 
sent of  court,  237. 
resignation  of,  how  effected,  835. 
removal,  death  or  ineligibility  of,  336. 
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rent. 

to  pay  landlord  in  full  for  rent  and  occupation  of  premises 
after  adjudication,  270. 

disposing  of  goods  on  premises,  will  be  ordered  to  pay  same 
rent  if  not  excessive,  270. 

to  (»ay  landlord,  where  marshal  allows  goods  to  remain  on 
premises,  271. 

takes  title  subject  to  lien  for  rent,  271. 
bound  to  respect  landlord’s  lien  for  rent,  272. 
report  of. 

report  of,  how  made,  343. 

to  make  report  of  articles  set  apart  as  exempt,  368. 
any  creditor  may  take  exception  to  report  of,  368. 
to  report  to  court  on  first  Monday  of  every  month  amount  of 
funds  received  and  deposited  by  him,  871. 
duty  of,  to  report,  192. 
residence  of,  231. 
rights  of,  236. 
sales  by. 

to  sell  property  levied  on  and  hold  proceeds,  112. 
and  referee  to  jointly  sell  mortgaged  property,  113. 
to  apply  proceeds  of  sale  of  land  to  pay  lien  creditors,  114. 
what  part  of  debtor’s  estate  he  may  sell,  334, 
not  to  make  up  deficiency  on  sale,  to  mortgagee,  166. 
sale  of  large  claim  to  sister  of  bankrupt,. for  nominal  consider- 
ation, is  fraudulent,  198. 

may  be  authorized  to  sell  mortgaged  premises  free  of  encum- 
brances, 204. 

may  sell,  subject  to  encumbrance,  any  property  in  his  pos- 
session without  permission  of  court,  262. 
to  sell  property  at  public  auction  unless  otherwise  ordered  by 
court,  368. 

may  be  authorized  by  court  to  make  private  sale,  368. 
to  give  ten  days’  notice  of  sales  of  )>ersonal  property  by  ad- 
vertisement and  printed  handbills,  &c.,  368. 
to  give  twenty  days’  notice  of  sales  of  real  estate  by  adver- 
tisement, posted  handbills,  &c.,  368. 
unless  otherwise  ordered,  to  make  sales  of  real  estAte  in  lots 
or  parcels,  868,  369. 

may  sell  franchise  of  corporation  in  fractional  parts  corres- 
ponding to  number  of  shares,  368. 
to  hold  proceeds  of  sale,  112,  113. 
provisional,  sale  by,  ILL 
vacancy  of,  how  filled,  831. 
voting  for. 

who  may  vote  for,  56. 
who  caunot  vote  for,  386. 

attorney,  with  power  to  sign  creditor’s  name  to  necessary 
papers  for  collecting  debt,  may  vote  for,  lfiL 
secured  creditor  not  to  vote  for,  1&L 

creditor  with  security  may  vote  in  respect  to  overplus  for,  182 
creditor,  who  has  not  proved,  cannot  vote  for,  187. 
corporation  to  vote  for,  by  attorney  specially  appointed,  188. 
creditor  must  be  present  in  person  or  by  attorney  to  vote  for, 

188. 

register  to  exclude  those  inhibited  by  sections  28,  89  and  3& 
from  voting  for,  190. 

creditor  cannot  change  his  vote  after  adjournment  of  meeting, 

190. 
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voting  for. 

creditor  voting  for  wrong  assignee  must  apply  to  judge  for 
relief,  190. 

when  partnership  creditors  alone  to  vote  for,  6fL 
one  member  of  a firm  may  appoint  attorney  to  vote  for,  181. 
one  member  of  a firm  may  vote  for,  183 
when  to  reserve  funds,  237. 
who  may  be. 

attorney  who  has  been  counsel  for  b&ukrupt  may  be,  281. 
of  creditor  may  be,  231. 

. creditor  may  be,  231.  i 

who  has  not  received  preference  may  be,  187. 
nothing  in  the  act  that  renders  a relative  of  bankrupt  inel- 
igible, 232. 

non-resident  having  place  of  business  in  district  may  be,  281. 
who  is  not  eligible  as,  336. 

not  proper  to  elect  near  relative  of  bankrupt  for,  190. 
duly  elected,  against  whom  no  charge  is  made,  cannot  be  in- 
terfered with  by  judge,  190. 
what  creditors  cannot  be,  231. 
person  receiving  preference  cannot  be,  231. 
director  of  bank  that  has  been  preferred  cannot  be,  231. 
presumption  is,  will  be  a person  of  fair  capacity  and  character 
for  honesty,  231. 

persons,  whose  interest  would  tend  to  make  their  acts  an  object 
of  suspicion,  not  to  be  selected,  232. 

ASSIGNEE  OF  CHOSE  IN  ACTION, 

proof  of  debt  by,  to  show  original  creditor  and  date  of  transfer,  183. 
A8SIGNEE  OF  CLAIM, 

to  make  proof  of  debt,  183. 

making  proof,  to  be  considered  creditor,  183. 

ASSIGNEE  OF  WAGES, 

to  receive  amount  thereof,  191. 

ASSIGNMENT, 

act  of  bankruptcy. 

when  act  of  bankruptcy,  55,  66,  71,  73,  79,  88. 
by  solvent  debtor  with  Intent  to  delay  Ac.  is  act  of  bank- 
ruptcy, 65, 19. 

of  all  property,  when  act  of  bankruptcy, 
of  all  bankrupt’s  property  for  an  equivalent,  is  not  act  of  bank- 
ruptcy, £2. 

by  insolvent,  61,  63.  73. 

does  not  defeat  creditor’s  petition,  170. 

for  benefit  of  creditors  made  twelve  months  prior,  not  affected  by 
section  36,  83. 

for  benefit  of  creditors,  insolvent  making,  to  be  declared  bankrupt, 
170. 

for  benefit  of  preferred  creditors,  exempt  property  included  in,  to 
be  returned  to  bankrupt,  123. 
fraudulent  preference. 

to  creditors,  fraudulent  preference,  62. 

to  secure  pre-existing  indebtedness,  a fraudulent  preference, 

79. 

by  debtor  to  creditor  to  secure  loan  previously  made,  is  a 
fraudulent  preference,  146. 

of  goods  to  creditor  by  insolvent  debtor  is  fraudulent  prefer- 
ence, 146. 

of  claim  by  insolvent  debtor  to  secure  creditor,  Is  a fraudulent 
preference,  148,  149. 
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general,  65,  6L  79,  83,  92,  98,  100,  170,  236,  239. 

in  fraud  of  bankrupt  law,  expense*  incurred  in  proceeding*  under, 
not  allowed,  188. 
of  debt,  148,  IBS. 
of  goods,  62. 
of  lands,  when  void,  63. 
out  of  ordinary  course  of  business,  95. 
out  of  the  usual  course  of  business,  evidence  of  fraud,  66. 
out  of  the  usual  course  of  business  prima  fade  fraudulent,  94. 
preferred,  146. 
preventing  discharge. 

by  debtor  to  creditor  to  secure  previous  loan  will  prevent 
discharge,  146. 

of  goods  to  creditor*  by  insolvent  debtor  will  prevent  dis- 
charge, 146. 

of  claim  by  insolvent  to  secure  creditor,  bars  discharge,  148, 
149. 

in  contemplation  of  bankruptcy,  and  with  intent,  &o.,  pre- 
cludes discharge,  161. 

of  claim  subsequently  to  last  transaction  between  bankrupt  and 
creditor,  will  prevent  discharge,  288. 
to  secure  loan,  146. 
to  trustee,  73. 

of  all  one's  estate  defeats  bankrupt  law,  83. 


valid. 


made  twelve  months  before  bankruptcy,  is  good,  63,  83. 

in  pursuance  of  binding  antecedent  undertaking,  valid,  82. 

at  the  instance  of  creditors,  valid,  96. 

of  claims  of  wages  valid,  191. 

bona  fide,  is  good  after  twelve  months,  63,  164. 


of  partnership  property,  when  void  as  to  joint  creditors,  GO. 
when  fraudulent,  is  void,  63. 
for  benefit  of  composition  creditors,  is  void,  63. 
out  of  usual  course  of  business,  void,  66. 
to  trustee  for  creditors,  void,  83. 
of  all  of  one's  estate,  not  void,  but  voidable,  83,  84. 
with  knowledge  of  act  of  bankruptcy,  is  void,  26. 
by  corporation  in  contemplation  of  Insolvency,  is  void,  1 28. 
void  against  creditors,  costs  allowed,  249. 
voluntary,  71,  79,  188.  193. 
when  a badge  of  fraud,  63. 


ASSIGNMENT  IN  BANKRUPTCY, 

of  bankrupt's  effects,  by  whom  made,  831. 
what  property  passes  under,  to  assignee,  38L 
how  made,  331. 

•effect  of,  33L 

exempt  property  does  not  pass  under,  332. 
does  not  affect  valid  securities,  832. 

what  is  evidence  of,  333.  . 

to  be  recorded  on  certificate  of  clerk  of  district  court  and  tender  of 

fees,  208. 

to  be  recorded  by  clerk  of  district  court,  for  which  he  is  to  receive 
his  fees,  208. 

to  be  returned  to  assignee  after  being  recorded,  208. 
certified  copy  conclusive  evidence  of  assignee’s  title  to  sue,  208. 
of  all  bankrupt’s  property  to  be  made  to  assignee  by  judge  or  regis- 
ter, 233. 
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of  all  bankrupt’s  property  relates  back  to  commencement  of  bank- 
ruptcy, 238. 

dissolves  all  attachments  within  four  months  of  bankruptcy,  234. 
not  to  be  made  till  assignee's  appointment  is  eutered  of  record,  238. 

ATTACHING  CREDITOR, 

with  notice,  a bill  of  sale  by  Insolvent  to,  is  a preference,  85. 
transfer  of  shares  without  notice  to  company,  void  as  to  subsequent, 

127. 

ATTACHED  PROPERTY, 

assignee  entitled  to,  84.  * 

vests  in  assignee,  233. 

ATTACHMENT, 

procured  by  bankrupt,  69,  145. 

without  knowledge  or  consent  of  bankrupt,  will  not  preclude  dis- 
charge, 145. 

made  more  than  four  months,  valid,  76, 77. 
within  four  months,  invalid,  7L 

effect  of  assignment  upon  attachment  made  within  four  months,  381. 
within  four  months  of  bankruptcy,  dissolved,  331. 
more  than  four  months  prior  to  bankruptcy,  not  to  be  dissolved,  233. 
more  than  four  months  before  bankruptcy  proceedings,  not  dissolved 
by  pleading  discharge,  256. 

more  than  four  months  before  bankruptcy,  to  be  enforced  by  execu- 
tion on  special  judgment,  255. 

four  months  before  filing  of  petition,  not  to  be  disturbed,  290. 
made  four  months  before  bankruptcy,  proceedings,  not  to  be  dissolved, 

291. 

within  six  months,  set  aside,  84. 
when  dissolved,  TfL 

insolvency  of  one  partner,  after  dissolution  of  firm,  does  not  dissolve, 
77. 

legal  and  valid  till  dissolved,  TL 

dissolved  from  time  of  filing  petition,  7 L 

of  dividend  in  hands  of  assignee,  not  allowed,  198,  266. 

not  to  reach  money  awarded  under  rule  of  bankruptcy  court,  256. 

for  contempt,  261. 

of  witness  for  contempt  in  refusing  to  answer  on  examination,  will  be 
denied  when  interrogatories  are  not  in  writing,  223. 

ATTORNEY, 

who  has  been  counsel  for  bankrupt,  may  be  assignee,  231. 
of  creditors  may  be  assignee,  281. 

may  be  examined  as  to  his  knowledge  of  a conveyance  made  by  bank- 
rupt, his  client,  262. 

knowledge  of  conveyance  made  by  his  client  not  a confidential  com- 
munication, 262. 

may  be  examined  as  to  his  acts  when  acting  simply  as  agent,  262. 
when  allowed  fees  out  of  estate,  174.  245. 
of  successful  party,  in  case  of  trial  by  jury,  |20  allowed  to,  174. 
fees,  when  allowed,  247. 

charge  by  assignee  for  services  of,  when  disallowed,  237. 

fee  of  $10  where  there  is  opposition  to  discharge.  247. 

justified  in  requiring  at  least  |75  for  disbursements,  246. 

in  fact,  creditor  may  be  represented  by,  340. 

payment  by  bankrupt  to,  not  a preference,  62,  265. 

payment  to,  to  conduct  bankruptcy  proceedings,  not  to  prevent  dia. 

charge,  141.  146.  149.  265. 
when  may  verify  proof  of  debt,  339,  340. 

38 
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with  power  to  sign  creditor’s  name  to  any  necessary  paper  for  collect- 
ing debt,  can  make  proof  of  debt,  181. 
may  be  authorized  to  prove  debts  for  bank  by  its  officers,  129,  188. 
or  counsel,  register  not  to  inquire  into  authority  of,  to  appear  for 
creditors,  229. 

or  counsel  in  bankruptcy  matters  pending  in  district,  register  not  to 
be,  227. 

with  .power  to  sign  creditor’s  name  to  any  necessary  paper  for  collect- 
ing debt,  may  vote  for  assignee,  181. 
to  vote  for  assignee,  may  be  appointed  by  one  member  of  firm,  181. 
after  appearance,  papers  to  be  served  on,  169. 
petition  may  be  served  on,  when  debtor  cannot  be  found,  169. 
lor  non-resident  creditor,  service  of  notice  of  petition  on,  sufficient, 
169. 

of  absconding  debtor,  service  of  creditors’  petition  on,  held  good, 
276. 

of  petitioning  creditor,  service  of  petition  of  review  on,  sufficient,  278. 
notices  and  orders  not  required  to  be  served  personally  on  party, 
may  be  served  on,  862. 

special,  cannot  verify  copartnership  ]>etition  or  deposition  of  claim, 
813. 

or  counsellor  of  circuit  or  district  court  may  appear  for  either  party, 
362. 

name  and  place  of  business  of,  to  be  indorsed  on  papers,  362. 
or  counsellor’s  name  and  place  of  business  to  be  entered  on  docket, 
362. 

name  of,  making  motion,  to  appear  in  order  granted,  362. 

AVOIDING, 

bankruptcy,  287. 

legal  process  by  absenting  and  concealing,  67. 

AUCTION, 

public,  sales  by  assignee,  unless  otherwise  ordered  by  court,  to  be 
made  at,  368. 

AUTHORITY, 

district  courts  have,  to  compel  obedience,  324. 
of  district  courts  to  compel  obedience,  extent  of,  324. 
to  sign  creditor’s  name  to  any  necessary  paper  for  collecting  debt  is 
authority  to  vote  for  assignee,  181. 


B 

BAIL, 

creditor  may  prove,  at  any  time  before  final  dividend,  against  bank- 
rupt whose  liability  has  become  fixed  as,  336,  837. 
may  prove  for  amount  paid,  116. 

to  share  in  estate  on  satisfactory  evidence  of  payment  of  debt,  343. 
not  released  where  arrest  founded  on  debt  contracted  by  fraud,  267. 
in  $5000,  insolvent,  fraudulently  obtaining  goods  on  credit,  held  to, 
157. 

to  be  given  by  bankrupt  to  be  discharged  from  custody  under  war- 
rant under  section  40,  171,  853. 

BALANCE, 

due,  note  with  warrant  of  attorney  by  insolvent  for,  is  a prefer- 
ence, 163. 

sheet  of  bankrupt  not  evidence,  on  indictment,  of  petitioning  credit- 
or’s debt,  156. 
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BANKERS, 

who  are,  88. 

need  not  keep  an  open  banking  house,  to  be,  88. 
failure  of,  74. 

traders  or  merchants,  suspension  of,  176. 

fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  87,  88, 
176. 

suspension  of  commercial  paper  for  fourteen  days  by,  an  act  of  bank- 
ruptcy, 87,  88,  176,  176. 

BANKS, 

assignee  must  keep  separate  accounts  of  money  in,  834. 
when  assignee  must  make  separate  deposits  in,  384. 
within  purview  of  bankrupt  act,  128. 

on  insolvency  of,  duty  of  directors  to  take  bankruptcy  proceedings, 
128. 

officers  of,  may  authorize  attorney  to  prove  on  its  behalf,  129,  188.  • 
checks  negotiable  are  commercial  pajter,  162. 
what  dealings  are  protected  between  insolvent  depositors  and,  94. 
paying  without  knowledge  of  depositor’s  insolvency,  protected,  94. 

Eaying  with  knowledge  of  depositor's  insolvency,  not  protected,  94. 

nowing  debtor’s  insolvency,  not  to  take  mortgage,  £4. 
preference  to,  made  by  coercion,  void,  96. 
not  to  make  use  of  preferential  security,  96. 

retaining  money  as  security  for  discounted  drafts,  when  not  fraud- 
ulent preference,  86. 

BANKRUPT, 

absconding  of,  prevented,  171. 
adjudication  of,  46,  74. 

after  adjudication,  may  make  new  contracts,  107. 
adjudication  of,  may  be  reversed  by  bill  in  equity  in  circuit  court  by, 
202. 

after  acquired  property. 

entitled  to  earnings  during  pendency  of  proceedings,  107. 
to  be  entitled  to  subsequent  earnings,  must  apply  for  discharge 
within  a reasonable  lime,  107. 

subsequently  acquired  property  does  not  pass  to  assignee,  107. 
not  entitled  to  acquire  property  for  himself,  124. 
compelled  to  testify  concerning  subsequently  acquired  prop- 
erty, 107. 

all  estate  of,  to  pass  to  assignee,  68. 

allowed  to  sell  property  to  raise  money  to  carry  on  proceedings  in 
bankruptcy,  162.  . 
application  for  examination  of. 

examination  of,  to  be  ordered  on  application  of  assignee  or 
creditor,  221. 

application  by  assignee  for  examination  of,  need  not  be  verified 
by  affidavit,  260. 

examination  bf,  will  be  allowed  on  application  of  assignee, 
either  orally  or  iu  writing,  189,  222. 
any  creditor  may  apply  for  examination  of,  188,  190,  221. 
creditor  must  show  good  cause,  on  application,  verified  by  af- 
fidavit, to  obtain  examination  of,  189,  221. 
examination  of,  may  be  allowed  without  petition  in  writing  or 
affidavit  by  creditor,  189,  222,  262. 
examination  of,  may  be  applied  for  by  creditor  whose  proof 
of  debt  is  refused,  263. 
a purchaser  of  exempt  property,  119. 
arrest  of  absconding,  69,  171. 

may  be  arrested  if  there  is  reasonable  cause  to  believe  that  he 
is  about  to  abscond,  278. 
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BANKRUPT — continued. 
arrest  of. 

to  be  arrested,  for  fraudulent  disposition  of  property  or  cover- 
ing up  interest  therein,  171. 

to  be  arrested  for  removing  or  concealing  property,  171, 
when  not  liable  to  arreSt,  343. 

to  receive  from  register  protection  against  arrest  till  question 
of  discharge  determined,  862. 

to  be  protected  from  arrest  during  attendance  on  summons, 
219. 

exempt  from  arrest  while  attending  examination,  222. 
can  be  released  from  arrest  by  bankruptcy  court  only,  while 
. question  of  discharge  pending,  257. 

in  custody  may  be  produced  before  register  for  examination 
t by  habeas  corpus,  219. 

arrested  in  civil  actiou  on  provable  debt  after  filing  of  petition, 
to  be  discharged,  on  application,  219. 
not  to  be  discharged  from  arrest  on  ex  parte  testimony,  219. 
not  to  be  released  from  arrest  on  a non-dischargeable  judg- 
ment, 219. 

not  to  be  released  from  arrest  where  debt  was  created  by  fraud, 
267,  268. 

arrested  in  action  on  tort,  prior  to  bankruptcy,  not  to  be  re- 
lieved on  hebeas  corpus,  257. 

not  released  from  arrest,  on  fiduciary  debt,  out  of  district,  257. 
arrested  and  imprisoned  in  action  on  dischargeable  debt,  may 
be  released  on  habeas  corpus,  257. 
not  to  be  arrested  under  Stillwell  act  for  fraudulent  disposition 
of  property,  268. 

to  be  released  from  arrest  and  imprisonment  till  question  of 
discharge  decided,  where  actiou  is  for  fraud  or  embezzle- 
ment, 268. 

assets,  after  payment  of  debts  proved,  to  be  returned  to,  117,  193. 

assignment  of  effects  of,  how  made,  831. 

assignment  of  effects  of,  by  whom  made,  331.  # 

assignment  of  etrecls  of,  what  passes  under,  881. 

books  of. 

• to  supply  new  books  of  account  if  old  are  lost,  148. 

who  entitled  to  books  of,  833. 
no  liens  allowed  upon  books  of,  338. 
cannot  be  compelled  by  register  to  execute  deed  of  release,  230. 
conversion  by,  demand  for,  may  be  proved,  836. 
conveyance  in  fraud  of  creditors  vests  property  in,  78. 
creditors  cautioned  against  releasing,  197. 

denial  of  intention  is  of  no  effect  where  general  assignment  three  days 
before  filing  petition,  162. 
discharge  of. 

when  entitled  to  discharge,  847. 
what  debts,  not  discharged  from,  348. 
when  not  entitled  to  discharge,  348. 
what  debts  and  liabilities,  discharged  from,  348. 
discharge  of,  when  refused,  346,  347. 

may  apply  for  discharge  alter  sixty  days  when  no  assets,  110. 
entitled  to  discharge  where  assets  equal  fifty  per  cent,  811. 
no  discharge  without  fifty  per  cent  or  assent  of  creditors,  131. 
entitled  to  discharge  from  all  debts  prior  to  January  1,  1869, 
181. 

oath  of,  before  obtaining  his  discharge,  847. 
to  take  oath  of  conformity,  before  register  makes  certificate  of 
conformity,  186, 
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discharge  of. 

dying  before  taking  oath  of  conformity,  no  discharge  granted, 
136. 

actual  presence  of,  not  necessary  to  obtain  discharge,  136. 
agreement  or  contract  not  to  oppose  discharge  void,  66,  360. 
covenant  not  to  oppose  discharge  void,  66,  360. 
security  for  not  opposing  discharge  void,  66,  350. 
procuring  assent  of  creditors  to  discharge  of,  66,  67. 
no  discharge  when  property  concealed,  68. 
privy  to  false  or  fraudulent  entries  in  books  of  account  or  doc- 
uments, no  discharge  granted,  145,  146. 
losing  by  gaming,  not  to  obtain  discharge,  263. 
keeping  gambling  house,  and  making  and  losing  money  there- 
by, not  to  receive  discharge,  263. 
payment  to  attorney  will  not  prevent  discharge,  265. 
unless  he  produce  his  wife  for  examination  or  is  unable  to 
procure  her  attendance,  is  not  entitled  to  discharge,  223. 
opposition  to  discharge,  how  made,  347. 
opposition  to  discharge,  how  tried,  347. 
specifications  in  opposition  to  discharge  may  be  sustained  by 
testimony  ot  bankrupt  and  his  brother,  143. 
register  to  state  in  return  whether  any  opposition  to  discharge, 
136. 

right  of,  to  discharge,  jurisdiction  of  bankrupt  court  not  de- 
pendent on,  104. 

when  discharge  granted  in  second  bankruptcy,  347. 
discharge  when  refused  in  second  bankruptcy,  347. 
distribution  of  estate  amongst  creditors,  343. 

what  debts  to  be  paid  in  full,  343. 

duty  of. 

duty  of,  to  file  petition,  63,  145,  169. 

duty  of,  to  have  sheriff  restrained  from  seizing  property,  92. 
surrender  of  property  by,  48. 

• to  disclose  joint  estate  aud  joint  books  of  account,  68,  78,  144. 
to  assist  assignee  to  discover  property  and  fraudulent  claims, 
237. 

to  give  all  information  in  his  power  to  court  and  assignee,  263. 
to  make  full  and  sufficient  disclosures,  142. 
to  execute  papers  to  assignee,  67. 
duty  of,  92,  93,  104. 
entitled  to  demand  jury  trial,  89. 

evidence  of  fraudulent  intent,  where  there  is  collusion  with,  89. 
examination  of. 

may  be  summoned  and  examined  at  all  times,  189. 
examination  of,  enures  to  benefit  of  all  creditors,  188,  189. 
examination  of,  by  one  creditor  does  not  preclude  examination 
by  another,  189,  190,  221,  260. 

creditor  may  obtain  order  for,  though  another  examination  is 
pending,  261,  262. 

examination  of,  not  to  be  unnecessarily  harassing,  189,  221, 
260. 

may  be  permitted  to  consult  counsel,  189,  222,  230. 
as  a general  rule,  consultations  with  counsel  should  not  be 
allowed,  189. 

register  to  decide  when  bankrupt  to  consult  counsel  before 
answering,  261. 

counsel  should  not  be  allowed  to  frame  answers  for,  189. 
upon  what  topics  examined,  342. 
examination  by  assignee  is  to  discover  property,  189. 
examination  by  creditor  is  *to  discover  property  and  to  be  used 
in  opposing  discharge,  189. 


Digitized  by  Google 


GENERAL  INDEX. 


698 

BANKRUPT — continued. 

examination  of. 

examination  not  allowed  for  purpose  of  ascertaining  if  a cer- 
tain debt  was  created  by  fraud,  189,  221. 
examination  not  allowed  for  purpose  of  showing  that  a debt 
is  not  dischargeable,  189. 

register  to  preside  at  examination  of,  221.  • 

last  examination  to  be  passed  by  register,  when  no  opposi- 
tion, 218. 

register  not  to  decide  objections  to  questions,  222. 
register  no  power  to  decide  on  materiality  or  relevancy  of 
questions,  189,  222,  230. 

objections  as  to  competency,  relevancy  and  materiality  will 
be  noted  by  register,  222. 

register  to  formally  pass  on  objections  and  entertain  motion 
to  strike  out  answers  and  admit  excluded  questions,  222. 
in  passing  on  objections  the  court  will  view  the  examination 
as  a whole,  222. 

statement  by  bankrupt  after  close  of  examination,  is  as  wit- 
ness on  his  own  behalf,  242. 

statement  made  during  examination  may  be  corrected,  872. 
register  cannot  compel  answer,  263. 
not  allowed  witness  fees  on  examination,  189,  248. 
examination  may  be  ordered  by  register,  311. 
order  for.  Is  in  the  uature  of  a summons,  228. 
examination  of,  when  in  prison,  sick  or  absent,  how  taken, 
842. 

examination  may  be  compelled,  notwithstanding*  imprison- 
ment or  absence,  222. 

time  to  examine  bankrupt  does  not  expire  with  the  making 
of  his  application  for  discharge,  222,  262. 
examination  to  t>e  conducted  the  same  as  case  on  trial  before 
district  court,  189. 

to  be  treated  as  witness  daring  attendance  on  examination, 
219. 

warrant  of  commitment  for  not  signing  examination,  when 
informal  but  rfbt  defective,  189. 
not  to  be  harassed  by  examinations  on  supplementary  pro- 
ceedings, 811. 

examination  of,  78,  107,  109,  188,  189,  221,  230,  242,  258,  342. 
examination  of  witness,  bankrupt  not  entitled  to  notice  of,  261. 
exemptions  and  exempt  property. 

what  property  belongs  4o,  1 20. 
title  to  exempt  property,  119. 
becomes  purchaser  of  exempt  property,  119. 
entitled  to  $500,  exclusive  of  the  exemptions  under  State  law, 
120. 

'wearing  apparel  to  be  set  apart  as  exempt,  120. 
exempt  property  remains  vested  in,  121. 
money  realized  from  sale  of  household  furniture  to  be  paid 
. to,  128,  171. 

exempt  property  included  in  assignment  to  be  returned  to, 
128. 

exemptions  do  not  pass  under  assignment,  331,  882. 
bolding  guarantee  of  third  party  does  not  prevent  creditor  from 
receiving  dividends,  194. 
holds  property  in  trust  for  assignee,  104. 
inunction  and  stay  of  proceedings. 

may  petition  for  injunction,  92. 

may  file  bill  to  restrain  creditors,  92. 

actions  will  be  stayed  upon  application  of,  115,  202,  204. 
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BANKRUPT — continued. 

injunction  and  stay  of  proceedings. 

right  to  file  petition  to  prevent  property  being  sold  or  re- 
moved on  execution,  145. 

may  petition  for  injunction  to  prevent  sale  of  property  on  ex- 
ecution, 145. 

before  appointment  of  assignee,  is  the  only  party  to  apply  for 
injunction,  169. 

liability  of  as  indorser,  drawer  or  guarantor,  336. 
may  apply  for  any  remedy  that  may  be  necessary  to  protect  his 
estate,  145. 

to  have  second  and  third  meetings  of  creditors  called,  192. 
misdemeanors  by. 

secreting  and  concealing  property,  166,  356. 
disposing  of  or  mutilating  books  of  account,  business  or  title 
papers,  166,  866. 

preventing  assignee  from  recovering  property,  156,  356. 
spending  effects  in  gambling,  156,  356. 
concealing  property  fraudulently  from  assignee,  156,  856. 
fraudulently  omitting  property  from  schedule,  166,  866. 
failing  to  disclose  false  or  fictitious  debt,  166,  356. 
accounting  for  property  by  fictitious  losses  or  ex(>enses,  166, 856. 
fraudulently  obtaining  goods  on  credit  within  three  months, 
166,  167,  856. 

fraudulently  pawning,  pledging  or  disposing,  within  three 
months,  of  goods,  157,  356. 

goods  must  be  obtained  on  credit  under  false  pretense  of  car- 
• rying  on  business,  157. 

guilty  of  misdemeanor,  sentenced  to  three  months’  imprison- 
ment, 157. 

near  relative  of,  not  to  be  elected  assignee,  190. 
not  same  as  insolvent,  69,  02,  96. 

nptice  of  proceedings  to  set  aside  discharge  to  be  given  to,  154. 
order  of  court. 

subject  at  all  times  to  order  of  court,  342,  862. 
effect  of  refusal  of,  to  obey  order  of  court,  342. 
when  excused  for  default,  842. 

to  be  answerable  at  all  limes  to  the  court  and  to  his  credit- 
ors, 263. 

partnerships,  64,  65,  58,  103. 

partners,  64,  66,  58,  103. 

partnerships,  in  what  district  declared,  48. 

liability  of,  as  member  of  different  firms,  839. 

penalties  against,  356,  857. 

when  liable  to  contempt  and  penalties,  109. 

not  paying  over  to  assignee  or  marshal,  money  returned  as  cash  in 
schedules,  is  guilty  of  contempt,  216. 
petition  by. 

may  file  petition  to  redeem  property  from  mortgage,  pledge, 
deposit  or  lien,  367. 

may  file  petition  to  relieve  property  from  conditional  contract, 
367. 

may  file  petition  to  compound  debts,  claims  and  securities,  367. 
preference  by,  146. 

payment  by,  to  attorney,  not  a preference,  62,  265. 
debtor  must  be  shown  to  have  been,  when  he  made  preference,  86. 
proceedings  in  bankruptcy  may  be  conducted  in  person  by,  862. 
proof  of  debt  may  be  made  against  debtor  as  indorser,  drawer  or 
guarantor,  336,  337. 
who  may  make,  against,  337. 


Digitized  by  Google 


GENERAL  INDEX. 


600 

BANKRUPT — continued. 

proof  of  debt,  for  what  amount  creditor  may  make,  337. 
procuring  attachment,  Ac.,  69. 

property  of,  is  in  custody  of  court  from  time  of  filing  petition,  104. 

marshal  to  take  possession  in  involuntary  cases,  104. 
schedules  of. 

to  file  schedules,  43,  44. 

to  file  schedules  in  involuntary  proceedings  from  6 to  10  days 
after  abdication,  105,  109. 

not  filing  schedules  in  involuntary  proceedings,  guilty  of  con- 
tempt, and  liable  to  penalty,  109. 
property  to  be  set  out  in  schedules,  44,  46. 
to  insert  in  schedules  names  and  places  of  residence  of  cred- 
itors, 44,  46. 

to  verity  schedules,  43,  44,  105. 
amending  schedules,  44. 
set-off,  when  allowed  against,  337,  838. 

against,  what  allowed  as,  338. 

Betting  aside  discharge  of. 

when  application  to  be  made  to  set  aside  discharge,  849. 
application  to  set  aside  discharge,  how  made,  349. 
entitled  to  notice  of  application,  and  proceedings  to  set  aside 
discharge,  154,  349. 

permitted  to  rebut  and  disprove  allegations  in  proceedings  to 
set  aside  discharge,  154. 
discharge  of,  when  annulled,  849. 
suits  against,  how  waived,  338. 

when  must  await  question  of  discharge,  S88 
to  recover  from  assignee  for  work  and  labor,  110. 
trustee  for  assignee,  104.  • 

what  questions  to  answer. 

required  to  answer  questions  objected  to,  unless  his  answer 
would  crimiuate  him,  222. 

cannot  refuse  tc  answer  questions  on  the  ground  that  they 
would  criminate  or  degrade  him,  190,  260,  261. 
may  decline  to  answer  questions  when  answer  would  crimin- 
ate him,  222,  260. 

need  not  answer  whether  he  has  lost  any  of  his  estate  in 
gaming,  since  abdication,  222,  268,  260. 
must  be  prepared  to  coufess  losing  money  by  gaming,  263. 
to  answer  as  to  property  in  which  it  is  shown  he  might  have 
. interest,  260. 

questions  as  to  property  not  belonging  to  bankrupt,  are  irrel- 
evant, 260. 

pertinent  and  proper  questions  as  to  wife’s  property  must  be 
answered,  189,  260. 

must  answer  questions  objected  to}  the  same  as  if  no  objec- 
tion, 261. 

refusing  to  answer  proper  questions,  to  be  compelled  by  court, 
190. 

when,  entitled  to  proceeds  of  sale,  171. 
when,  to  receive  money,  121. 
who  may  be  adjudged. 

who  may  become,  41,  46  49,  60,  61,  62,  58,  54,  68,  103. 

aliens  may  become,  42. 

corporations  declared,  49,  106. 

executors  may  be,  61,  52. 

infants  may  become,  41. 

insolvent,  suffering  property  to  be  taken  on  legal  process,  to 
be  adjudged,  169. 
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who  may  be  adjudged. 

firm,  after  dissolution,  to  be  declared  bankrupt  for  suspension 
of  commercial  paj»er,  170. 
manufacturing  companies  declared,  49. 
married  women  may  become,  46,  60. 
petitioner  becomes,  by  filing  voluntary  petition  103.  * 

railroad  companies  declared,  49,  52,  68,  106. 
surviving  partner  may,  on  petition  of  firm  creditor  be  de- 
clared, 101. 

wife  of. 

when  may  be  examined,  842. 
may  be  examined  before  register,  228. 
not  to  be  examined  unless  on  prima  facie  case  made  out  by  affi- 
davit, 223. 

may  be  examined  before  and  after  bankrupt  has  applied  for 
his  discharge,  223,  261. 

order  for  examination  not  made  unless  application  is  in  good 
faith,  223,  263. 

register  may  issue  order  for  examination  of,  261. 
may  be  examined,  where  reasonable  ground  to  suspect,  261. 
may  be  fully  examined  in  reference  to  proof  of  debt  offered 
by  her,  261. 

summoned,  and  compelled  to  attend  and  be  examined  like 
other  witnesses,  261. 

to  be  paid  witness  fees  before  attending,  223. 
effect  of  refusal  to  attend  and  be  examined,  343. 
failiug  to  obey  subpoena,  order  to  show  cause  will  be  made, 
why  attachment  shofild  not  issue,  261. 
refusing  to  answer,  may  be  punished  for  contempt,  223. 

BANKRUPTCY, 

adjudication  of,  not  appealable,  46. 
filing  petition  an  act  of.  45,  851. 
general  assignment,  act  of,  66,  66. 
imprisonment  of  seven  days,  act  of,  69. 
when  debtor  to  go  into,  104. 
of  firm,  45,  55. 

firm  not  dissolved  by  one  partner's,  60. 
levy  is  good  when  prior  to,  67. 
fraudulent  sale  before,  68. 
sale  in  contemplation  of,  66. 
trading  need  not  continue  till,  88. 

of  trader  not  to  dissolve  contracts  with  clerks  and  servants,  109. 
register  cannot  be  counsel  for  either  party,  in  proceedings  in,  824. 
warrant  issued  under  8tate  insolvent  law,  to  be  quashed  after,  171. 
what  is  evidence  in  cases  of,  852. 

proceedings  may  be  maintained  by  indorser  with  fixed  liability,  72. 
proceedings  may  be  conducted  by  bankrupt  or  by  petitioning  or  op- 
posing creditor,  862. 

proceedings  may  be  conducted  by  attorney  or  counsellor  of  circuit 
or  district  court  after  appearance,  362. 
bill  in  equity  will  lie  to  review  sales  under  trust  deed  subsequently 
to,  81. 

meaning  of,  69,  70,  96. 

not  synonymous  with  insolvency,  69,  92,  96. 

a legal  status  to  be  ascertained  by  decree,  96. 

contemplation  of,  61,  62,  66,  70. 

second,  139. 

superseding  by  arrangement, 
how  superseded,  855. 

what  proportion  of  creditors  necessary  to  supersedOj  356. 
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superseding  by  arrangement. 

superseding,  how  made,  366. 
what  proceedings  necessary  to  supersede,  366,  360. 
three-fourths  in  value  of  creditors,  who  have  proved,  may  de- 
termine, 303. 

• trustees  to  be  appointed  to  settle  estate,  808. 

trustees  may  settle  up  estate  under  direction  of  committee, 
same  as  if  no  adjudication,  303,  304. 
determination  of  creditors  subject  to  approval  of  court,  303. 
consent  in  writing  of  three-fourths  of  creditors,  who  have 
proved,  to  be  filed  w ith  clerk,  303. 
affidavit  to  be  made  by  bankrupt  that  three-fourths  of  creditors, 
who  proved,  signed  appointment  of  trustee,  803. 
neither  relative  nor  person  w’ho  became  creditor  by  purchase 
of  claims,  to  be  trustee,  303,  304. 
bankrupt  or  assignee  to  convey  and  deliver  all  the  estate  to 
the  trustee,  304. 

all  creditors  to  be  bound  by  the  consent  and  proceedings 
under  it,  304. 

to  be  deemed  proceedings  in  bankrupty,  304. 
trustees  to  have  saVue  title,  rights  and  powers  as  assignees  in 
bankruptcy,  304. 

not  to  affect  bankrupt’s  right  to  apply  for  discharge,  804. 
assignee  to  be  removed,  304. 

moving  parties  are  those  desiring  confirmation  of  appointment 
of  trustees,  806. 

proof  of  debts  to  be  made  before  register,  305. 
suspicion  of,  89. 

transactions,  means  of  avoiding,  287,  288,  289. 
transactions,  cash  system  recommended  as  means  of  avoiding,  287. 
BANKRUPT  ACT, 

constitutionality  of,  41. 
congress  empowered  to  pass,  41. 
suspends  State  jurisdiction  over  insolvent  estates,  93. 
uniformity  of,  not  destroyed  by  allowance  of  exemptions  under  State 
laws,  119. 

supersedes  State  insolvent  law’s,  128,  171. 

intention  of,  to  be  inferred  from  general  context  as  well  as  several 
sections,  161. 

intention  of,  is  to  make  equal  distribution  of  assets  among  creditors, 
93,  161. 

assets  to  be  distributed  in  accordance  with  provisions  of,  250. 
of  two  constructions  of,  the  one  that  avoids  constitutional  objections 
to  be  taken,  168. 

jurisdiction  of  8tate  court  not  divested,  where  insolvent  surrendered 
previous  to  passage  of,  205. 

does  not  interfere  with  arrests  existing  at  date  of  adjudication,  214. 
does  not  interfere  with  rights  of  States  or  of  the  people,  306. 
mechanics'  lien  law  is  not  opposed  to  the  terms  or  policy  of,  306. 
who  are  peculiarly  interested  in,  161,  162. 

frequently  avoided,  by  not  recording  Instrument  giving  preference, 
292,  293. 

avoided  frequently,  by  sale  of  demands  to  persons  owing  debtor,  294. 
invalidates  attachment  within  four  months,  77. 
fraudulent  sale  before  (lassage  of,  68. 

bill  of  sale,  by  insolvent  to  attaching  creditor  with  notice,  is  a viola- 
tion of,  86. 

entry  of  judgment  with  knowledge  of  insolvency  a fraud  on,  100. 
evidence  admissible  of  fraudulent  intent,  before  passage  of,  101. 
security  in  fraud  of,  to  be  set  aside,  163. 
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BANKRUPT  ACT — continued. 

securities  must  comply  with  State  law,  as  well  as,  1$4. 
does  not  forbid  honest  transfer  of  honest  debt,  183. 
who  may  take  benefit  of,  46. 

applicable  to  moneyed,  business  and  commercial  corporations,  62, 106. 
coqiorations  carrying  on  lawful  business  are  contemplated  by,  190. 
exemptions  under  State  law  not  to  be  included  in  those  under,  12(t. 
jurisdiction  conferred  on  U.  8.  courts  over  cases,  controversies,  &c., 
by,  200,  201. 

practice  and  proceedings  to  be  regulated  by  rules  to  be  prescribed  by 
supreme  court  and  judges,  201. 
of  1841,  264. 

sufficiency  of  petition  under,  47. 

BANKRUPTCY  C0URT8, 
what  are,  823. 
district  courts  are,  199. 
jurisdiction  of,  42,  48,  49. 

jurisdiction  of,  not  de|>endent  on  bankrupt’s  right  to  discharge,  104. 
no  power  to  issue  process  to  marshal  out  of  district,  116,  178. 
no  jurisdiction  outside  of  respective  districts,  173. 
when,  have  original  jurisdiction,  823. 

when  circuit  courts  have  jurisdiction  of  proceedings  in  bankruptcy,  324. 
whether  a particular  debt  is  affected  by  discharge,  is  not  a question 
for,  266,  256. 

not  to  go  behind  record  of  State  court,  256. 
when  open  for  business,  323,  324. 
where  may  be  held,  824. 

to  commit  prisoner  to  some  convenient  prison,  158. 
will  release  debtor  from  arrest  in  actions  iu  State  courts,  115. 
can  release  bankrupt  from  arrest,  only  while  question  of  discharge  is 
pending,  267. 

not  to  inquire  into  question  of  fraud,  on  application  of  bankrupt  for 
release  from  arrest,  257. 

to  iqquire  into  and  relieve  bankrupt  from  arrest  on  State  court  pro- 
cess, 258. 

pot  to  interfere  with  arrest  on  non-dischargeable  judgment,  219,  268. 
may  compel  by  habeas  corpus  the  production  of  bankrupt  in  custody 
before  register  for  examination,  219. 
mortgagee  to  apply  to,  81. 

to  have  his  rights  protected,  mortgagee  or  other  lien  creditor  must 
come  into,  84. 

may  order  sale  of  mortgaged  property  jointly  by  assignee  and  referee, 
113. 

can  order  sale  of  mortgaged  premises  free  of  encumbrances,  114,  166. 
have  full  power  to  order  sale  of  encumbered  estate,  118,  114. 
have  jurisdiction  to  ascertain  and  liquidate  liens  on  bankrupt's  prop- 
erty, 118. 

claims  and  liens  against  vessels  will  be  adjudicated  by,  239. 
will  not  recognize  mechanics’  liens  filed  after  commencement  of 
bankruptcy,  256. 

will  not  interfere,  after  process  executed  by  sale,  113. 
sale  on  execution  to  be  taken  to  be  by  order  of,  102. 
no  other  court  can  interfere  with  proj>erty  in  custody  of,  104. 
interference  with  property  in  custody  of,  a contempt,  104. 
will  enjoin  judgment  creditor,  118. 
action  to  recover  property  may  be  brought  in,  113. 
in  which  proceedings  are  pending,  iiyunction  to  be  granted  only  by, 
115. 

actions  pending  in  State  courts  not  to  be  transferred  to,  115. 
will  grant  leave  to  commence  suit  on  a non-dischargeable  debt,  if 
good  cause  be  shown,  118. 
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have  power  to  restrain  enforcement  of  mortgage  on  property  in 
assignee’s  possession,  178. 

, should  permit  action  in  State  court  to  proceed  to  ascertain  amount 

due,  265.  266. 

to  prevent  interference  with  property,  after  filing  of  voluntary  pe- 
tition, 169. 

BILLS  IN  EQUITY, 

will  lie  to  review  sales  under  deed  of  trust,  81,  294. 

may  be  brought  in  circuit  court  to  reverse  an  adjudication,  202. 

to  restrain  creditor,  may  be  amended  by  making  assignee  party,  202. 

BILL  OF  COSTS, 

of  marshal,  affidavit  to,  must  state  that  expenses  were  actually  in- 
curred and  paid,  216. 

BILLS  OF  CREDIT, 

given  for  hiring  substitute  for  Confederate  army,  are  void,  181. 

BILLS  OF  EXCHANGE, 

are  commercial  paper,  162. 

by  surviving  member  to  firm  creditor,  are  commercial  paper,  101. 
of  third  party,  received  after  debt  contracted,  not  payment  unless  so 
agreed,  801. 

creditor  to  receive  dividend  upon  whole  amount  proved,  though  after 
proof  he  receive  part  payment  from  acceptor,  196. 
when  assignee  to  pay  dividend  without  production  of  lost,  194. 
when  sufficient  debt  on  which  to  base  petition  for  adjudication  of 
acceptor,  166,  172. 

BILL  OF  SALE, 

when  valid.  64,  85. 

by  insolvent  to  attaching  creditor  with  notice,  is  in  violation  of  bank- 
rupt act,  86,  162. 

by  insolvent  to  attaching  creditor,  is  a preference,  85,  162. 
bona  fide  purchase,  under  fl.  fa.  by  execution  creditor*  valid  without, 
100. 

BIRTH  PLACE, 

of  bankrupt,  48. 

how  revived  as  domicil,  48. 

BOARD  OF  TRUSTEE8, 

cannot  die  bankruptcy  petition,  52,  126,  127* 

BONA  FIDE, 

business  transactions,  97. 

BOND, 

who  may  require  of  assignee,  381. 
of  assignee,  how  obtained,  331. 
of  assignee,  by  whom  approved,  331. 
of  assignee,  how  prosecuted,  881. 
of  assignee,  for  whose  benefit  prosecuted,  331. 
failure  to  give,  by  assignee,  effect  of,  831. 
of  assignee,  time  to  give,  331. 
of  assignee,  w hen  not  discharged,  336. 
assignee  to  give,  232,  283. 

of  assignee,  to  enure  to  benefit  of  all  creditors  who  have  proved,  233. 
of  assignee,  approval  of  judge  or  register  to  be  indorsed  thereon, 
233,  . 

of  assignee,  liability  of  principal  or  surety  not  released  by  removal 
or  resignation,  238. 
on  appeal,  required,  328. 
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BOND — continued. 

to  be  given,  on  appeal  from  district  to  circuit  court,  208. 
on  appeal,  filed  after  ten  days,  will  be  approved  by  district  court  if 
otherwise  regular,  203. 

on  appeal,  surety  released  on  discharge  of  principal,  256. 
of  indemnity  to  attaching  officer,  who  has  not  paid  or  been  sued,  can- 
not be  proved,  185. 

loet,  dividends  to  be  paid  upon  creditor  making  affidavit  and  indem- 
nifying assignee,  196. 

of  register,  amount  of,  by  whom  fixed,  325. 
of  register,  to  what  amount,  326. 

satisfactory  to  court,  to  be  given  by  register  before  entering  upon  his 
duties,  217. 

and  mortgage,  given  to  prevent  levy,  is  a preference,  72. 

BOOK8, 

that  clerk  is  required  to  keep,  361,  862. 
entries  to  be  made  by  register  in,  364,  865. 

and  papers  of  register  should  be  open  for  inspection  the  same  as 
those  in  clerk's  office,  219. 

BOOKS  OF  ACCOUNT, 

of  all  receipts,  payments  and  expenditures  to  be  kept  by  assignee, 

868. 

of  bankrupt,  assignee  entitled  to,  144. 
bankrupt  to  disclose  joint,  78. 
discharge  refused  for  concealing,  142. 

failure  by  merchant  or  trader  to  keep,  is  ground  of  opposition  to  dis- 
charge, 147. 

failure  to  keep,  by  persons  ceasing  to  be  traders,  no  bar  to  discharge, 
147,  148. 

omission  to  keep,  need  not  be  willful  or  fraudulent,  to  prevent  dis- 
charge, 148. 

discharge  refused  to  person  who  bought  and  sold  apples,  for  not 
keeping,  148. 

should  show  real  condition  of  debtor’s  affairs,  148. 
effect  of  accidental  and  temporary  omission  to  make  entries  in,  148. 
discharge  refused  where  entries  in,  not  intelligible,  148. 
not  necessary  after  business  has  been  wound  up,  148. 
discharge  not  to  be  refused  where  entries  have  been  transferred  from 
mutilated,  to  other,  148. 
destroying  or  mutilating,  a misdemeanor,  156. 

BOOK  ACCOUNT, 

failure  to  keep,  147,  148. 
when  transfer  of,  valid,  62. 

BRICKLAYERS, 

employed  by  the  week,  are  not  servants,  108. 

BROKERS, 

fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  87, 88, 176. 
suspension  of  commercial  paper  fourteen  days  by,  an  act  of  bank- 
ruptcy, 87,  88. 

BURDEN  OF  PROOF, 

on  creditor,  on  question  of  discharge,  141. 
when  it  rests  on  debtor,  74,  176,  177. 

BUSINESS, 

of  another  conducted  by  bankrupt,  45.' 
where,  carried  on,  48. 
assignment  out  of  usual  course  of,  66. 
sale  out  of  usual  course  of,  66,  67. 
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BUSINESS  CORPORATIONS, 

liable  to  bankrupt  act,  62,  106. 

may  make  valid  mortgage  of  goods,  127. 

BUSINESS  PAPER, 

with  incidents  and  qualities  of  negotiable  paper,  whether  given  in  the 
usual  course  of  trade  or  not,  is  commercial  paper,  177. 
destroying  or  mutilating,  a misdemeanor,  156. 


c 


CANAL  COMPANIES, 

within  purview  of  bankrupt  act,  128. 

CARRYING  ON  BUSINESS. 

42,  62,  104,  157. 

CASH  BOOK, 

discharge  refused,  for  failure  to  keep,  148. 

discharge  refused,  where  all  the  receipts  and  disbursements  are  not 
entered  in,  148. 

CASH  8YSTEM, 

recommended  as'  means  of  avoiding  bankruptcy  transactions,  287. 

CERTIFICATE, 

defeating  benefit  ot,  54. 
of  clerk. 

evidence  of  fact  of  notice  to  creditor  under  form  No.  52, 
207,  208. 

evidence  as  against  post  mark  on  back  of  notice  to  creditors,  208. 
conclusive  evidence  as  to  title  of  assignee,  888. 
deeds  to  be  recorded  on  tender  of  fees  and,  208. 
of  conformity,  not  to  be  made  till  bankrupt  takes  oath  of  conformity, 
136. 

to  be  made  before  bankrupt’s  discharge  granted,  187. 
refused,  unless  debts  paid,  or  assent  of  creditors  filed, 
or  assets  equal  fifty  per  cent,  314. 

of  discharge. 

averment  as  to  concealment  of  personal  property,  when  too 
vague  to  vacate,  143. 

no  defense  to  suit  by  omitted  creditor,  who  had  attached  con- 
cealed property,  144. 

whenever  and  wherever  pleaded,  fraudulent  concealment  may 
be  set  up  agaiust,  78,  153. 
application  for,  must  be  made  to  court,  812. 
register  has  no  authority  to  grant,  812. 
jurisdiction  of  circuit  court  on  reversal  of  district  court  judg- 
ment refusing,  204. 
of  register,  43,  203. 

as  to  sufficiency  of  schedules,  not  conclusive,  229. 

when  binding  on  all  parties,  327. 

in  what  form,  and  how  stated  to  court,  827. 

CERTIFIED  COPIE8, 

of  deed  of  assignment,  conclusive  evidence  of  assignees  right  to  sue, 
208. 

of  orders  of  distribution  and  of  schedules,  register  to  furnish  as- 
signee with,  218. 

of  memoranda  of  proceedings  to  be  furnished  clerk,  by  register,  219. 
of  register’s  memoranda,  to  be  entered  by  clerk  in  his  minute  book, 
219. 
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CERTIFYING  QU^TIONS, 
manner  of,  208. 

decision  of  judge  to  be  final,  unless  previous  agreement  to  allow 
appeal,  203. 

only  on  issue  already  raised,  and  stated  question  by  counsel,  203. 
statement  in  writing  to  be  made  and  certified  to  judge,  203,  220. 
after  decision  of  register,  by  consent,  question  will  not  be  certified 
up,  203,  220. 

opposing  application  to  amend  schedules  does  not  raise  question  of 
fact,  204. 

no  decision  to  be  given,  where  question  is  entirely  abstract,  204. 
only  when  arising  in  course  of,  or  upon  result  of,  proceedings  before 
register,  204. 

register  to  refuse  to  certify  questions  raised  by  a witness  not  bank- 
rupt or  creditor  to  proceedings,  220,  230,  262. 
register  to  certify  questions  arising  on  examination,  to  court,  for  de- 
cision, 222. 

register  may  certify  to  obtain  instruction  as  to  his  official  duty,  230. 
question  put  and  answered,  raises  no  issue  that  can  be  adjourned 
into  court,  263. 

manner  of  objecting  and  excepting  to  questions  and  answers  on  ex- 
aminations, so  as  to  raise  issue,  204. 
statement  of  issue  to  be  reduced  to  w riting  and  certified  by  register 
to  district  judge  for  decision,  365. 

CHAMBERS, 

courts  sitting  at,  200,  201. 

register  to  sit  and  dispatch  administrative  business  in,  218,  219,  325. 
decrees  or  orders  not  to  be  reviewed  in  U.  8.  Supreme  Court,  205. 

CHARITABLE  CORPORATIONS, 

not  within  scope  of  bankrupt  act,  53,  130. 

CHATTEL  MORTGAGE, 

is  a conveyance  of  property,  94. 

vendor’s  lien  on  homestead  not  waived  by  taking,  119. 

to  creditor  by  debtor,  believing  himself  solvent,  is  valid,  167. 

given  for  money  loaned  and  former  indebtedness,  may  be  valid,  166. 

business  corporation  may  make  valid,  127. 

executed  by  one  partner  and  assented  to  by  the  others,  is  valid,  81. 
167. 

for  present  loan  and  past  indebtedness,  valid  where  mortgagee  has 
no  knowledge  of  insolvency,  290. 
good  against  assignee,  though  not  filed  or  recorded,  292. 
held  to  secure  notes  outstanding  at  time  of  bankruptcy,  166. 
only  operative  in  state  where  recorded,  127. 

when  good  against  creditors  of  New  York,  but  not  of  New  Jersey,  81. 
to  secure  debt,  an  act  of  bankruptcy,  71,  80. 

made  before  insolvency,  with  intent  to  prefer,  not  act  of  bankruptcy, 
165,  166. 

to  creditor  void,  66. 
on  stock  in  trade,  void,  66,  81,  84. 
out  of  usual  course  of  business,  is  fraudulent,  94. 
on  stock,  to  person  having  knowledge  of  insolvency,  is  fraudulent,  166. 
and  confession  of  judgment  to  creditors  is  a fraudulent  preference 
265. 

possession  of  property  subsequently  to  bankruptcy  under  prior  un* 
acknowledged,  aud  unrecorded,  void  as  to  assignee,  292. 
with  possession  thereunder  by  creditor,  with  reasonable  cause  to  be- 
lieve debtor  insolvent,  void  as  to  assignee,  292. 
recorded  within  four  months  of  bankruptcy  proceedings,  is  a prefer- 
ence, 292. 
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CHATTEL  MORTGAGE — continued. 

on  entire  stock  in  trade,  pre-supposes  knowledge  on  part  of  mort- 
gagee, of  mortgagor's  condition,  279,  280. 
by  retail  dealer  on  entire  stock  in  trade,  is  a confession  of  insolv- 
ency, 280. 

creditor  taking  from  insolvent,  forfeits  right  to  dividend,  167. 
proceeds  to  be  paid  over  to  assignee,  on  sale  under  a void,  280. 

CHECKS 

on  bank,  if  negotiable,  are  commercial  paper,  162. 
of  assignee  or  clerk,  to  draw  moneys  debited,  not  to  be  paid  unless 
countersigned  by  judge  or  register,  871. 

CHILDREN, 

wearing  apparel  of,  to  be  set  apart  as  exempt,  120. 

CHOICE  OF  ASSIGNEE, 

first  thing  after  proving  debts,  186,  187. 
to  be  made  at  first  meeting  of  creditors,  187. 
is  with  creditors,  not  register,  187. 

to  be  made  by  majority  in  number  and  value  of  creditors  who 
proved,  66. 

creditor  must  be  present  in  person  or  by  attorney  to  vote  for,  188. 
when  firm  creditors  alone  to  vote  for  assignee,  66. 
corporation  to  vote  for  assignee  by  attorney  specially  appointed,  or 
by  officer  acting  under  general  power,  188. 
creditor  who  has  not  proved  his  debt  cannot  vote  for  assignee,  187. 
those  inhibited  by  sections  28,  29,  86,  to  be  excluded  from  voting  for 
assignee,  190. 

creditor,  after  adjournment  of  meeting,  cannot  change  his  vote  for 
assignee,  190. 

by  creditors  to  be  free,  deliberate  and  unbiased,  228. 
register  not  to  influence,  217,  226,  227,  228. 
register  nothing  to  do  with,  except  to  preside  at  meeting,  227. 
not  to  be  confirmed  or  approved  by  register,  227. 
will  be  approved  by  court  unless  shown  to  be  improper,  228. 
secured  creditor  uot  to  prove  before,  without  surrendering  security, 
182. 

CHOSE  IN  ACTION, 

proof  by  assignee  of,  to  show  original  creditor,  and  date  of  transfer, 
188. 

CIRCUIT  COURT, 

abdication  may  be  reversed  on  bill  in  equity  brought  in,  202. 

not  to  be  reversed  on  appeal,  208,  2%. 
appeals  to  and  from. 

notice  of  intention  to  appeal  from  decision  of  district  court  to 
be  given,  188. 

appeal  will  lie  from  decision  of  district  court  rejecting  claim, 
188. 

judgment  of,  on  appeal  from  decision  of  district  court,  is  con- 
clusive, 188. 

appeals  from  district  court  to,  may  be  taken  in  all  equity 
cases,  201. 

costa  allowed  to  successful  creditor  on  appeal  from  district 
court,  188. 

usual  appeal  bond  to  be  given  on  appeal  from  district  court 
to,  208. 

no  jurisdiction  on  appeal  from  district  court,  unless  perfected 
as  required  by  section  8,  within  ten  days,  203,  206. 
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CIRCUIT  COURT— continued. 

appeals  to  and  from. 

jurisdiction,  where  notice  of  appeal  is  filed  and  served  within 
ten  days,  205. 

time  for  filing  transmiss  may  be  enlarged  by  conseut,  205. 

when  notice  of  appeal  not  given  within  ten  days,  appeal  to  be 
dismissed,  285. 

dismissal  of  appeal  from  district  court  for  not  filing  statement 
or  declaration  within  ten  days,  286. 

dismissal  of  appeal  from  district  com  t for  non-compliance  with 
sections  8 and  24,  and  rule  No.  26,  28C. 

appeals  in  equity  from  district  court  to  be  legulated  by  same 
rules  as  appeals  in  equity  in  U.  8.  courts,  370. 

perfecting  and  proceedings  on  appeal  from  district  court  reject- 
ing claim,  370. 

appeals  from,  to  supreme  court,  to  l»e  regulated  by  rules  gov- 
erning appeals  in  equity,  202,  370. 
judge  to  act  in  place  of  district  judge  when  unable  to  act,  199,  200. 
jurisdiction  of,  200,  201,  324. 

jurisdiction  of,  is  revisory  in  its  nature  and  purpose,  201. 
can  revise,  correct  and  reverse  rulings  and  judgments  of  district 
court,  202. 

jurisdiction  on  revising  district  court  decision  refusing  discharge,  204. 
can  enjoin  actions  in  State  court  commenced  subsequently  to  bank- 
ruptcy, 268. 

in  term  time  or  circuit  judge  in  vacation,. has  power  of  review,  278. , 
has  concurrent  jurisdiction  with  district  court,  when,  324. 
sittiug  as  a court  of  equity,  324. 

to  hear  and  determine  matters  as  a court  of  equity,  201. 
as  a court  of  equity,  may  require  a party  within  its  jurisdiction  to  do 
or  forbear  doing  something  out  of  district,  173. 
will  hear  question  of  review,  though  action  be  pending  between  same 
parties  in  State  court,  201,  202. 

will  not  .compel  petitioner  to  elect  either  review  or  action  in  State 
court,  202. 

the  word  “ pending,”  in  section  2,  means  the  particular  circuit,  and 
not  state  of  matters  to  be  revised,  204. 
any  creditor  has  a right  to  be  heard  on  question  of  discharge  in,  204. 
• petitions  to. 

questions  arising  in  progress  of  case  to  be  heard  on  petition 
and  not  appeal,  202,  203,  260. 

petition  of  revision  to  set  forth  nature  of  error  in  decision  or 
judgment,  204. 

petitions  to  be  acted  on  in  chambers  or  elsewhere,  200. 
superintending  jurisdiction  of. 

superintending  jurisdiction  of  to  be  invoked  without  unreason- 
able delay,  201. 

superintending  jurisdiction  over  all  bankruptcy  proceedings 
in  district,  201. 

may  review  by  its  superintending  jurisdiction,  though  no  ap- 
peal allowed,  202. 
writs  of  error  to  and  from. 

to  dismiss  writ  of  error  with  costs,  when  not  proper  remedy, 
285. 

no  question  of  fact  to  be  decided  on  writ  of  error,  285. 

writ  of  error  to  be  dismissed,  with  costs,  where  no  error  of  law 
is  claimed,  285. 

on  writs  of  error  from  district  court,  no  question  of  fact  to  be 
re-examined,  202. 

district  court  may  allow  writs  of  error  to,  where  amount 
39 


Digitized  by  Google 


t 


610  GENERAL  INDEX. 
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writs  of  error  to  and  from. 

claimed  is  over  $500,  201,  202. 

writs  of  error  allowed  to  supreme  court  where  matter  in  dis- 
pute exceeds  $2000,  202. 

CITIZEN, 

may  file  voluntary  petition,  46. 

CLAIMS, 

against  partnership  not  barred  by  discharge  of  one  partner,  67. 
assignee  of,  may  prove  debt,  183. 

after  proof  to  be  considered  creditor,  183. 
purchase  of,  bv  witness  refusing  to  answer,  2C2. 
creditor  receiving  preference  not  to  prove,  72,  80. 
delay  to  prove,  116. 
fixed  liability  of  indorser  provable,  72. 

for  unliquidated  damages,  not  to  be  included  in  schedules  till  amount 
fixed  by  assessment,  46. 

founded  on  open  account  and  contested  by  bankrupt,  not  rejected 
but  postponed,  186. 

mortgagee  precluded  from  proving  till  after  choice  of  assignee,  72. 
of  creditors  against  individual  partners,  67. 
of  creditors  against  partnership,  67. 
preferred,  how  proved,  340, 

presented  before,  when  to  Imj  deferred  till  after  election  of  assignee, 
' 186. 

proof  of  individual  and  firm,  57. 
what  are  provable,  42. 

when  contested,  uol  to  be  rejected,  but  postponed  till  amount  ascer- 
tained, 186. 

when  suspicious,  not  to  be  allowed  on  mere  oath  of  creditor,  186. 

rejected,  appeal  how  made,  341. 

disputed,  how  settled,  327. 

disputed,  amount  of,  how  ascertained,  338. 

in  dispute,  when  aiuouut  of,  bold  back  from  dividend,  117. 

what  paid  in  full,  345. 

order  and  priority  of  payment  of,  345. 

notes,  given  for  slaves,  prior  to  the  Emancipation  Proclamation,  are 
valid,  76,  178. 

not  collectable,  are  not  assets,  110. 

unsecured  against  failing  debtors,  172. 

wages  due  to  clerk  or  servant  are  preferred,  107,  108. 

CLAIMANT, 

assignee,  if  satisfied,  to  deliver  property  to,  112. 
giving  bonds  to  obtain  property  from  assignee,  111. 

CLERK, 

a traveler  at  an  annual  salary  is  a,  108. 
a lender  of  money  under  particular  circumstances  a,  108. 
and  not  partner,  when  person  under  agreement  is.  109. 
and  foreman,  at  weekly  salary  and  two  suits  of  clothes  per  annum,  is 
a general  hiring,  108. 

or  servant  must  be  paid  by  salary  not  commission,  108. 
contract  with  trader  not  dissolved  by  bankruptcy,  109. 
wages  due  to,  107,  108,  109. 

wages  due  to,  are  preferred  claims,  107.  • 

voluntary  quitting -service,  not  allowed  wages,  108. 

absent  on  account  of  ill  health,  entitled  to  wages,  109. 

who  has  served  more  than  six  months,  is  entitled  to  an  allowance,  108. 

allowed  an  allowance  for  notice,  according  to  custom,  108. 
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CLERK  OF  DISTRICT  COURT, 
certificate  of. 

certificate  of,  evidence  of  fact  of  notice  to  creditor  under 
form  62,  207,  208. 

deeds  of  assignment  must  be  recorded  on  certificate  of,  and 
tender  of  fees,  208. 

certificate  of,  sufficient  evidence  against  post  mark  on  back 
of  creditor’s  notice,  208. 
costa  and  fees. 

each  notice  required  to  be  sent  by  mail,  when  signed  by  him, 
ten  cents,  244,  371. 

every  copy  of  pa|>er,  ten  cents  a folio,  and  twenty-five  cents 
for  certifying,  244,  871. 
to  receive  fees  established  by  law,  857. 
fees  of,  may  be  established  by  general  order,  857. 
to  receive  fees  under  general  order  No.  80,  for  mailing  notices, 
207. 

costa  of,  to  be  paid  or  secured  before  required  to  perform 
duties,  243,  371. 

surplus  of  deposit  to  be  applied  on  unpaid  fees  of,  246. 
to  require  costs  to  l>e  paid  from  time  to  time,  as  they  are  in- 
curred, 245. 

penalty  for  taking  greater  fee  than  allowed  by  law,  246,  247, 
857. 

on  discontinuance  of  voluntary  proceedings,  to  pay  debtor’s 
attorney  balance  of  unearned  costa,  281. 
on  discontinuance  before  adjudication,  to  tax  costs  and  return 
balance  to  depositor,  283. 

receiver  of  certain  moneys  to  be  used  for  costs,  207. 
deposits  by  and  with. 

to  deposit  money  in  hank  designated  by  district  judge,  208. 
to  deposit  money  in  one  of  the  designated  depositories,  370, 
871. 

on  filing  voluntary  petition,  $50  to  be  deposited  with,  245. 
on  adjudication  in  involuntary  bankruptcy,  $50  to  be  de- 
posited with,  245. 

on  receiving  dejvosit,  to  notify  register  that  he  has  passed  $25 
to  his  credit,  245. 

a deposit  mav  be  made  with,  to  cover  marshal’s  fees,  214. 
duties  of,  206,  207,  361,  362. 

to  enter  and  number  cases  in  their  order,  in  his  docket, 
206,  361. 

to  file,  and  note  time  of  filing,  on  all  papers,  206,  361. 
to  keep  brief  memorandum  of  every  proceeding,  in  each 
case,  in  his  docket,  206. 

to  keep  his  docket  open  for  public  inspectiou  at  all  times, 
206,  361,  362. 

to  keep  minute  book,  for  record  of  all  proceedings  in  bank- 
ruptcy, 206,  362. 

to  enter  in  minute  book,  a minute  of  all  proceedings  in  each 
case,  of  court  or  register,  206,  862. 
to  enter  in  minute  book,  certified  copy  memoranda  fur- 
nished by  register,  219. 

to  cause  pa|iers  in  each  case  to  be  bound  together,  226,  863. 
to  mail  notices  to  creditors,  under  form  No.  62,  207. 
to  record  deeds  of  assignment,  for  which  he  is  to  be  paid, 
208. 

to  test  process,  summons  and  subpoena,  362. 
to  report  first  Monday  of  every  month,  amount  of  funds 
received  and  deposited  on  account  of  any  bankrupt's 
estate,  371. 
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CLERK  OF  DISTRICT  COURT — continued. 
duties  of. 

not  to  draw  money  deposited,  unless  check  or  warrant  is 
countersigned  by  judge  or  register,  371. 
to  enter  memorandum  of  each  check  and  draft  in  hook  kept 
by  him  for  that  purpose,  371. 
when,  to  enter  order  of  adjudication,  “as  of  course,”  4G. 
when,  to  enter  order  of  reference,  46,  207. 

in  some  districts  may  enter  usual  order  of  reference  in  voluntary 
proceedings  **  aa  of  course,”  207,  208. 
in  some  districts  may  make  the  usual  order  to  show  cause,  with  in- 
junction clause,  in  involuntary  proceedings,  “ as  of  course,”  207. 
proof  of  debt  to  be  finally  filed  in  office  of,  186. 

CLOTHING, 

to  be  stated  in  schedules,  45. 

COLLATERALS, 

creditors  holding,  rtiav  prove,  117. 
to  be  stated  in  schedules,  45. 

COLLUSION, 

with  debtor,  139,  147. 

with  bankrupt,  prima  facie  evidence  of  fraudulent  intent,  89. 

COMMENCEMENT  OF  PROCEEDINGS, 

68,  156,  183,  233,  276,  302. 
what  is,  351. 

COMMERCIAL  CORPORATIONS, 

liable  to  bankrupt  act,  52,  106. 

COMMERCIAL  DEFINITION, 

of  trader  is,  one  whose  business  is  to  buy  things  ordinarily  the  sub- 
jects of  commerce  and  traffic,  87. 

COMMERCIAL  PAPER, 

agreement  between  partners  as  to  paying  off,  60,  74. 

delivery  to  creditor,  not  affected  by  subsequent  insolvency  of  payee, 

* 99. 

by  payee  to  creditor  before  insolvency,  is  valid,  99. 
non-payment  of  note,  that  is  not,  74. 
of  corporations,  125. 
of  merchants,  89. 
suspension  of. 

suspension  for  14  days,  is  act  of  bankruptcy,  74,  76,  88,  89, 
90,  176,  176,  353. 

suspension  for  14  days,  without  fraud,  is  act  of  bankruptcy, 
176,  801. 

suspension  of,  by  insolvent  trader,  for  14  days,  is  per  $e  fraud- 
ulent, and  act  of  bankruptcy,  47,  91. 

KtuqMMision  must  l»e  chronic,  to  be  act  of  bankruptcy,  175. 
su»|>eiision  of  one  piece,  with  defense,  not  act  of  bankruptcy, 
175. 

suspension  of  single  piece  for  14  days,  is  act  of  bankruptcy, 
175,  177. 

suspension  of  firm  paper  by  solvent  partner,  when  fraudu- 
lent, 170. 

suspension  of,  need  not  be  fraudulent  to  be  act  of  bank- 
ruptcy, 175. 

suspension  after  dissolution  of  partnership,  60. 

declining  to  pay,  on  ground  of  valid  defense,  no  suspension,  76. 

ceasing  to  be  trader,  no  defense  on  susi>ensioh  of,  74. 
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COMMERCIAL  PAPE R — con tinued. 

suspension  of. 

proceedings  can  be  taken  immediately  on  fraudulent  suspen- 
sion of,  74,  fK),  176,  177. 
what  is,  and  what  is  not. 

accommodation  indorsement  is,  47,  91. 
accommodation  indorsement  is  not,  47,  91,  178. 
bills  of  exchange,  promissory  notes,  negotiable  bank  checks, 
and  all  paper  governed  by  law  merchant,  are,  162,  177. 
business  paper,  with  the  incidents  and  qualities  of  negotiable 
paper,  whether  given  in  the  usual  course  of  trade,  or  not, 
is,  177. 

corporation  notes  and  obligations,  when  and  when  not,  62,  63, 
126,  162,  177. 

draft  by  surviving  partner,  to  firm  creditor,  is,  101. 
due-bill  is,  63,  178. 

, due-bill  is  not,  63,  127,  162. 

due-bill  by  corporation  is  not,  68,  127,  162,  177. 
indorsement  by  officer  of  corporation  is,  178. 
negotiable  paper  is,  74,  162,  177. 

negotiable  paper,  whether  given  in  the  usual  course  of  trade, 
or  not,  is,  177. 

note  for  the  unconditional  payment  of  a certain  sum  of  money 
to  the  order  of  payee,  is,  177. 
note  given  in  part  payment  of  real  estate,  is,  174. 
note  by  corporation,  payable  one  day  after  date,  not,  162, 177. 
notes  on  same  fooling  with  inland  bills  of  exchange  are,  162, 178* 
note  payable  on  demand,  not,  53,  127. 
railroad  bonds  not,  52. 

term,  used  by  congress  in  its  common  acceptation,  77. 

COMMISSION, 

against  one  partner,  64. 
invalidating,  54. 

clerk  or  servant  must  be  paid  by  salary,  not  by,  108. 
testimony  may  be  taken  on,  852. 

COMMISSIONER, 

proof  of  debts  may  be  made  before,  179,  362. 

may  take  proof  of  debts,  subject  to  revision  bv  register  and  court, 
179,  862. 

to  take  oaths,  44. 

schedules  may  be  verified  before,  44. 
evidence  of  examination  may  be  taken  before,  352. 
may,  with  leave  of  court,  be  appointed  by  register  to  act  in  his 
place,  219. 

of  estate  within  jurisdiction  of  bankruptcy  court,  register  not  to  be, 
227. 

COMMITMENT, 

for  recovery  of  penalty,  a criminal  process,  168. 
by  court,  to  be  to  some  convenient  prison,  168. 

COMPANIES, 

joint  stock,  46. 

COMPENSATION, 

of  bankrupt,  45,  49. 

for  assignee’s  services,  by  whom  allowed,  886. 

COMPOSITION, 

creditors,  assignment  for  benefit  of,  void,  68. 

deed,  creditor  signing,  not  to  maintain  action  for  debt,  77. 
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COMPOUNDING, 

debts,  claims  and  securities,  assignee  or  creditor  njay  file  petition  for, 
367. 

debts,  claims  and  securities,  notice  of  hearing  of  petitition  to  be  given 
by  publication,  367. 

and  settling  controversies  by  agreement,  application  by  assignee  and 
proceedings  thereon,  368. 

COMPROMISE, 

with  creditors  may  be  effected  by  insolvent,  92. 

CONCEALMENT, 

of  books,  144,  346. 

of  account,  discharge  refused  for,  142,  846. 
concealing  and  absconding  to  avoid  process,  67. 
of  debtor,  76. 

concealed  implies  something  willful,  intentional,  78. 

must  be  willful,  67,  77,  78.  _ 

of  interest  in  lands,  67. 

of  property,  what  is,  67,  68,  78. 

omission  to  disclose  interest  in  property  is,  78. 
when  omission  from  schedules  not,  140. 
stating  in  attidavit  to  inventory  that  he  has  no  assets, 
when  ho  is  a partner  in  business  in  wife's  name,  is,  141, 
142. 

withholding  of  real  or  personal  estate  is,  142. 
not  returning  in  inventory  property,  conveyed  to  debtor 
in  fraud  of  grantor’s  creditors  is,  142. 
attempting  to  prove  that  money  belonged  to  brother,  is, 
142. 

omission  to  disclose  interest  in  property,  that  has  ap- 
parently changed  hands,  is,  142. 
withholding  title  intentionally,  is,  142. 
boua  tide  conversion  of  property  with  care  of  proceeds, 

• * not,  143. 

evidence  of,  68. 
an  act  of  bankruptcy,  78. 
bankrupt  may  be  arrested  for,  171. 
will  prevent  discharge,  68,  78,  141,  142,  144. 
by  colorable  conveyance,  discharge  refused,.  144. 
averment  of,  when  too  vague  to  vacate  certificate  of  dis- 
charge, 143. 

specifications  of,  to  describe  property  with  some  particu- 
larity, 143. 

bankrupt  concealing  or  secreting  property  is  guilty  of 
misdemeanor,  166,  366. 

may  be  set  up  against  certificate  of  discharge,  wherever 
pleaded,  164. 

CONCURRENT  JURISDICTION, 

in  what  cases  circuit  and  district  courts  have,  324. 

CONDITIONAL  ASSIGNMENT, 

for  benefit  of  composition  creditors,  is  void,  63. 

CONDITIONAL  CONTRACT, 

bankrupt,  assignee  or  creditor  may  file  petition  to  relieve  property 
from,  307. 

CONFEDERATE  ARMY, 

hiring  substitute  for,  is  a void  consideration,  181. 

CONFEDERATE  MONEY, 

not  legal  consideration,  42. 
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CONFESSION  OF*  JUDGMENT, 

an  act  of  bankruptcy,  57,  61’,  62,  99. 

and  permitting  property  to  be  taken,  is  an  act  of  bankruptcy,  87. 

on  loan  to  pay  creditors,  is  an  act  of  bankruptcy,  90. 

without  knowledge  of  insolvency,  Is  not  an  act  of  bankruptcy,  100. 

where  there  is  no  suspicion  or  iuiiiuatiou  of  insolvency,  is  valid,  90. 

to  creditor,  void,  66. 

voluntary  and  involuntary,  G7. 

a preference,  61,  62. 

and  chattel  mortgage  to  creditor  are  a fraudulent  preference,  265. 
within  four  months  by  insolvent,  to  creditor  who  has  reason  to  believe 
him  so,  is  fraud  on  the  act,  290. 
confession  of  judgment,  65,  68,  70,  76,  80,  84,  95,  99,  164. 

CONFIDENTIAL  COMMUNICATION, 

attorney’s  knowledge  of  conveyance  made  by  client,  not,  262. 

CONFLICTING  INTERESTS, 

U.  8.  courts  have  jurisdiction  to  adjust;  201. 

CONFLICTING  LAWS. 

of  States  and  United  States,  306. 

CONGRESS, 

empowered  to  pass  bankrupt  laws,  41. 

CONSENT, 

of  three-fourths  of  creditors  necessary  to  supersede  bankruptcy  by 
arrangement,  303. 
of  partners  to  tiling  |>etition,  54,  55. 

CONSENT  TO  DISCUARGE, 

consenting  to  bankrupt’s  discharge,  132,  300. 
consenting  creditors  must  have  proved  their  debts,  132. 
of  majority  iu  number  and  amount  of  creditors,  when  necessary,  198, 
300. 

of  majority  in  nnmber  and  amount  of  creditors  whose  debts  were 
proved  and  contracted  since  January  1st;  1869,  being  tiled,  discharge 
granted,  811. 

of  one  creditor,  when  sufficient  for  discharge,  181,  198,  314. 
promissory  note  given  after,  for  debt  prior  to,  January  1st,  1869,  will 
be  discharged,  though  neither  assets  nor,  300. 

. not  necessary  to  obtain  discharge  of  debts  Contracted  prior  to  January 
1st,  1869,  *311,  814. 

of  holders  of  notes  on  which  bankrupt’s  firm  is  indorser,  not  neces- 
sary till  after  judgment.  314. 
creditors  cautioned  against  giving,  197,  198. 
section  29  does  not  prohibit  bankrupt  from  obtaining,  197. 

* section  29  only  prohibits  from  procuring,  by  j>ecuniary  consideration, 

197. 

allegation  of  procuring,  by  pecuniary  consideration,  when  too  vague, 
197. 

payment  of  counsel  fee  after,  and  independently  of  creditor’s  consent, 
is  not  obtaining,  by  pecuniary  consideration,  197. 

CONSIDERATION, 

hiring  substitutes  for  Confederate  army,  void,  181. 
bow  set  forth,  45,  296. 

should  be  so  stated  in  proof  of  debt  as  easily  to  bo  verified,  181. 
Iiecuniarv.  when  forbidden,  197. 
of  debt,  *181,  290. 
slaves,  when  valid,  178. 

CONSIGNMENTS, 

without  change  of  title,  not  within  section  39,  68. 
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CONSOLIDATION, 

of  petitions  may  be  ordered  by  court,  64,  108,  306. 

CONSTITUENT, 

or  stockholder,  is  a corporator,  126,  127. 

CONSTITUTION  OF  U.  8. 

the  adoption  of  exemptions  under  State  laws,  by  bankrupt  act,  does 
not  violate,  119. 

CONSTRUCTION, 

of  amendment  of  July  14th,  1870,  with  reference  to  discharge  and 
dividends,  298,  299,  300. 

of  bankrupt  act,  from  context  as  well  as  from  several  sections,  161. 

that,  to  be  taken,  which  avoids  constitutional  objec- 
tions,  168. 

of  86th  and  39th  sections,  78,  76. 

CONSUL  OF  UNITED  STATES, 

creditor  abroad  to  make  proof  of  debt  before,  179.  * 41 

CONTEMPLATION, 

of  bankruptcy,  61,  62,  64,  66,  70,  97,  151,  291. 
sale  in,  66.  . 

debtor  must  be  shown  to  have  done  act  in,  85,  86. 
acts  done  in,  when  acts  of  bankruptcy,  862. 
not  contemplation  of  insolvency,  96. 
is  judged,  as  well  by  the  facts  surrounding  the  act,  as  by 
the  act  itself,  161,  152. 

of  insolvency,  61,  62,  63,  65,  70,  71,  85,  86,  93,  96,  96,  266. 

debtor  must  be  shown  to  have  done  act  in,  85,  86. 
contemplating  insolvency  same  efi'ect  as  being  insol- 
vent, 86,  66. 

Acts  done  in,  when  acts  of  bankruptcy,  862. 

CONTEMPT, 

assignee  refusing  or  neglecting  to  |>erfoim  his  duty,  to  be  punished 
for,  288. 

disobeying  lawful  orders  of  court  to  be  punished  for,  238. 
attachment  against  witness  for  refusing  to  answer,  will  be  denied 
when  interrogatories  are  not  in  writing,  223. 
bankrupt  not  filing  schedules  in  involuntary  proceedings,  is  in,  109. 

not  paying  over  to  assignee  or  marshal,  money  re.tumhd  in 
schedules,  is  guiky  of,  216. 

wife  of,  refusing  to  answer,  to  be  punished  for,  228,  261. 
costs  allowed  where  persons  fail  to  make  out  case  of,  248. 
inunction  staying  proceedings  for,  modified,  118. 
interfering  with  pro|>erty  in  custody  of  bankruptcy  court,  is  a,  104. 
register  has  no  power  to  commit  for,  220.  • 

violation  by  a third  party  of  injunction  granted  on  creditor’s  petition, 
no,  170. 

witness  liable  for,  827,  328. 

CONTESTED  CA8ES, 

of  adjudication,  costs  to  be  paid  in,  372. 

not  to  be  heard  by  register,  826. 

CONTESTED  CLAIM, 

not  to  be  rejected,  but  postponed  till  amount  is  ascertained,  186. 
CONTESTED  MATTERS, 

where  issue  of  law  or  fact  is  raised,  to  be  adjourned  into  court  for 
decision  of  judge,  220. 

CONTINUING  DEBT, 

security  for,  will  be  upheld  though  evidence  of  debt  be  changed  by 
renewal  or  otherwise,  290. 
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CONTRACTS, 

of  trader  with  clerks  and  servants,  not  dissolved  by  bankruptcy,  109. 
after  adjudication,  bankrupt  may  make  new,  107. 
not  to  oppose  discharge,  when  void,  66. 

to  pay  costa,  will  be  supported  by  a promise  not  to  apply  for  costs, 
248,  249. 

proof  of  debt  cannot  be  made  for  unliquidated  damages  on  breach 
of,  181. 

conditional,  bankrupt,  assignee  or  creditor  may  file  petition  to  relieve 
property  from,  267, 

CONTROVERSIES, 

between  bankrupt  and  creditor,  U.  8.  courts  have  jurisdiction  over, 

200. 

of  assignee,  when  and  how  submitted,  835. 

CONVERSION,  ' 

by  bankrupt,  demands  for,  may  be  proved,  836. 

* CONVEYANCES, 

of  property,  chattel  mortgages  are,  94. 

declaration  of  homestead  has  same  attributes  as,  123,  124. 

by  insolvent  firm,  when  not  preferences,  66. 

fraudulent. 

of  all  one’s  property,  are  necessarily  fraudulent,  73. 
of  a part  of  one  s property,  may  be  fair,  78. 
selections  of  homesteads  by  insolvents  are  fraudulent,  124. 
where  part  consideration  is  possession  of  premises  by  insol- 
vent, are  fraudulent,  252. 

when  fraudulent,  action  may  brought  by  assignee  to  set  aside, 

202. 

wheu  fraudulent,  though  made  before  passage  of  act,  may  be 
set  aside,  252. 

when  fraudulent  under  State  law,  assignee  to  recover  property, 
71,  101. 

when  fraudulent,  assignee  to  proceed  by  petition  to  set  aside, 
262. 

when  fraudulent,  assignee  may  petition  for  sale  of  property 
transferred  by,  262. 
fraudulent,  68,  80,  83,  234,  251,  294. 
in  contemplation  of  bankruptcy,  and  with  intent  Ac.,  preclude  dis- 
charge, 151. 

in  contemplation  of  bankruptcy,  when,  70. 
in  fraud  of  act. 

of  real  estate,  in  fraud  of  act,  may  be  set  aside,  251. 
made  nine  months  prior  to  adjudication,  not  in  fraud  of  act, 
• 251. 

in  fraud  of  creditors,  vest  property  in  bankrupt,  78. 
insolvent’s  admissions  of  inability  to  pay,  admissible  in  action  to  set 
aside,  101. 

made  more  than  six  months,  omission  of,  from  schedules  not  false 
swearing,  143. 
recording. 

are  sometimes  not  recorded,  till  time  to  declare  them  acts  of 
bankruptcy  has  passed,  292. 
no  necessity  or  obligation  to  record,  292,  293. 
recording,  prior  to  bankruptcy  proceedings,  sufficient,  292. 
giving  preference,  omitting  to  make  a matter  of  record  of,  does 
not  invalidate  them  under  bankrupt  act,  292. 
of  all  debtor’s  property,  65,  166,  290. 

not  always  a preference,  71. 
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of  all  trader's  estate,  for  money  to  pay  all  his  debts,  are  acta  of  bank- 
ruptcy, 98. 

of  six  months  standing,  80,  164. 
to  creditors. 

to  creditors,  with  intent  to  prefer,  are  acts  of  bankruptcy,  86. 

of  all  debtor’s  property  to  one  creditor,  fraudulent  and  void, 
166. 

by  insolvent  firm  to  creditor  with  knowledge,  and  bankruptcy 
of  one  of  the  members  within  four  months,  not  preference 
in  fraud  of  act,  264,  290. 

of  the  whole  of  tiader’s  properly  to  creditor,  as  a security,  are 
fraudulent  and  void,  279. 

of  all  debtor’s  projrerty,  not  void,  where  creditors  had  no 
knowledge  that  preference  or  fraud  was  intended,  279. 

of  property  to  creditor  four  months  before  filing  of  petition, 
not  to  be  disturbed,  290. 

to  wife. 

by  insolvent  husband  to  wife,  void,  64. 

to  wife  by  husband,  in  fraud  of  creditors,  make  her  trustee 
for  them,  80. 

to  wife  and  family,  fraudulent  as  to  subsequent  creditors,  83. 

to  wife  by  jiersoii  aware  of  insolvency,  preclude  discharge, 
146,  149,  269. 

to  wife  by  person  aware  of  insolvency,  are  frauds  on  the  act, 
146. 

of  real  estate  to  w ife,  with  knowledge  of  insolvency,  are  frauds 
upon  the  act,  261. 
validity  of. 

as  security,  remain  valid,  though  evidence  of  debt  be  changed, 
166. 

According  to  contract,  by  insolvent  who  had  previously  re- 
ceived purchase  money,  are  valid,  167. 

made  before  bankrupt  act,  with  fraudulent  intent  and  without 
consideration,  void,  266. 

made  more  than  six  months  before  bankruptcy,  with  fraudu- 
lent intent  and  w ithout  consideration,  are  void,  64,  266. 

of  all  one’s  property  to  secure  pre-existing  debt,  are  lraudulent 
and  void,  294. 

CONVICTION, 

of  misdemeanor,  under  the  act,  discharge  to  be  refused  on,  161. 

imprisonment  not  exceeding  three  years  on,  157 

COPARTNERS, 

attachment  not  dissolved  by  insolvency  of  one  of  the,  77. 
bankrupt,  56,  66,  57. 

chattel  mortgage  executed  by  one  partner,  and  assented  to  by  the 
. others,  is  valid,  167. 

departing  from  place  of  business  of  one,  commit  aqt  of  bankruptcy, 
276. 

firm  not  necessarily  dissolved  by  bankruptcy  of  one  partner,  60. 
knowledge  of  one,  knowledge  of  both,  97. 
nature  of  proceedings  by,  46. 

not  to  bring  involuntary  proceedings  against  the  others,  59,  60. 
one  not  to  prove  joint  debt  against  the  other,  60. 
payment  of  dividend  to,  64. 
petitions. 

consent  to  filing  petition,  56. 

not  joining  in  petition,  right  of,  68. 

refusing  to  joiu  in  petition  against  firm,  entitled  to  notice  and 
same  defence  as  debtor  in  involuntary  cases,  367. 
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COPARTN  ERS — continued. 
petitions. 

court  may  consolidate  petitions  of,  103. 
one  petitioning  individually,  others  not  to  be  brought  in,  60. 
schedules. 

omission  to  file  schedules  by  one,  44,  49. 
failure  to  tile  schedules  by  one,  no  ground  for  refusal  of  dis- 
charge to  others,  149. 

on  adjudication  of  firm,  to  furnish  marshal  with  schedule  and 
inventory,  367. 

separate  commission  of  bankruptcy  against  one  partner,  54. 
set-off  of  joint  debt  allowed  against  separate  claim  of  the  assignee  of 
one  partner,  54. 

suffering  firm  property  to  be  taken,  57,  63. 

transfer  of  partnership  property  to  one  partner  vests  title  in  him,  55,  56. 

COPARTNERSHIP, 

accounts,  assignee  to  keep  separate,  56. 
acts  of  bankruptcy. 

insolvent,  general  assignment  by,  an  act  of  bankruptcy,  79. 
preference  by,  not  act  of  bankruptcy  when  only  one  partner 
bankrupt,  164. 

copartners,  departing  from  place  of  busiuess  of  one,  commit 
act  of  bankruptcy,  276. 

confession  of  judgment  by,  an  act  of  bankruptcy,  57,  61,  62. 
adjudication  of. 

declared  bankrupt,  54,  55,  56,  57,  103. 

. without  assets,  not  declared  bankrupt  after  dissolution,  58. 

in  what  district,  to  be  declared  bankrupt,  48,  60,  104. 
of  three  members,  adjudication  of,  is  adjudication  of  firm  of 
two  of  the  members.  106. 

after  dissolution,  to  l»e  declared  bankrupt  for  suspension  of 
commercial  pajjer,  170. 

on  adjudication  of,  copartner  to  furnish  marshal  schedule  and 
inventor}’,  867. 
assets  and  property  of. 

property  of,  vesting  in  assignee,  65. 

marshalling  of  assets  of,  55,  56,  57,  191. 

administration  and  distribution  of  a.ssets  of,  54,  55,  56,  57, 191, 

assignee  of  one  partner  not  entitled  to  assets  of,  69. 

assets  of,  how  reached,  69. 

property  of,  when  exempt,  60. 

money  may  be  allowed  as  exempt,  out  of  assets  of,  121,  122. 
when  transfer  of  property  of,  void  as  to  joint  creditors,  60. 
estate  of,  to  be  seized  on  warrant  against  survivor,  101. 
after  dissolution,  when  not  to  be  declared  bankrupt  without 
assets.  104. 

copartnership  creditors  to  take  assets  of,  191: 
chattel  mortgage  executed  by  one  partner,  and  assented  to  by  the 
others,  is  valid,  167. 

creditors  of,  when  alone  to  vote  for  assiguee,  66. 

surviving  partner  to  be  declared  bankrupt,  on  petition 
of,  101. 

to  take  copartnership  assets,  191. 
when  to  be  paid  in  full,  before  dividends  to  the  United 
States,  19a. 

dissolution  of. 

not  dissolved  by  bankruptcy  of  one  of  the  members,  60. 
when  existing,  as  to  creditors,  69. 
dissolution  of,  when  no  defeuse,  74. 

exists  for  all  purposes  necessary  to  wind  up  its  affairs,  104. 
dissolution  of,  55,  60. 
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general  assignment  by,  is  act  of  bankruptcy,  66,  65. 

# insolvency  of,  64,  65. 

insolvent,  conveyance  by,  when  not  a preference,  66. 
interest  of  creditor  of,  in  separate  property,  54. 
liability,  joint  request  of  both  to  become  surety  of  one  of  a firm 
does  not  create  a,  101. 

note  given  by  one  partner  for  firm  note  of  same  amount,  may  be 
proved,  186. 

note  of,  when  not  evidence,  60. 

one  member  of,  denying  insolvency,  jury  trial  to  be  had,  174. 

may  appoiift  attorney  to  vote  for  assignee,  181. 
may  make  proof  of  debt,  and  vote  for  assignee,  183. 

paper  of. 

suspension,  after  dissolution,  of  paper  of,  60,  94. 
agreement  between  partners  a*  to  payment  of  paper  of,  60,  74. 
a draft  given  by  surviving  member,  to  creditor  of  firm,  is  com- 
mercial paper,  101. 
payment  of  debts  of,  64. 
petitions  by,  and  against. 

avertuents  in  petition  by,  54. 
jurisdiction  on  petition  of,  60. 

petition  and  de|>oMiion  in  involuntary  bankruptcy,  cannot  be 
verified  by  special  attorney  of,  313. 
petition  and  deposition  of  claim  in  involuntary  bankruptcy, 
must  be  verified  by  one  of  the  partners,  313. 
copartner  refusing  to  join  in  j»etition  against  fimi,  entitled  to 
notice  and  same  defense  as  debtor  in  involuntary  cases,  367. 
petition  first  filed  against,  may  be  amended  by  inserting  earlier 
act  of  bankruptcy,  366. 

petitions  filed  by  different  members,  proceedings  to  be  had  on 
one  first  filed,  367. 

petitions  against,  tiled  in  different  districts,  one  first  filed  first 
heard,  366. 

proving  of  claims  against,  67. 

COPYRIGHT, 

arrest  for  violation  of,  is  a criminal  proceeding,  158. 

COPIES, 

of  deeds  of  assignments  must  l>e  recorded  on  certificate  of  clerk  of 
district  court,  and  tender  of  fees,  208. 
of  proceedings,  register  has  power  to  order,  224. 
of  petition  and  order  to  show  cause,  to  be  served  on  debtor,  171. 
CORPORATIONS, 
assignees. 

in  action  by  assignee  of,  stockholder  not  to  set  off  debts  paid 
by  him,  126. 

debt  due  to  defendant’s  firm  not  allowed  as  set-^ff  in  action  by 
assignee  of,  126. 

three  assignees  to  be  appointed  when  proceedings  arc  pending 
in  three  districts  agaiust,  130.' 

to  vote  for  assignee  by  attorney  specially  appointed,  or  by 
officer  acting  under  general  power,  188. 
franchise  of,  may  be  sold  by  assignee  in  fractional  parts  cor- 
responding to  number  of  shares  therein,  368. 
bankruptcy  of. 

bankruptcy  of,  351. 

subject  to  bankrupt  act,  49,  62,  68,  126. 
created  for,  and  carrying  on  any  business,  are  such  as  are  con- 
templated by  bankrupt  act,  62,  127,  190. 
railroads  are  withiu  the  operation  of  baukrup]t  act,  62,  63. 
railroads  not  within  regime  of  bankrupt  act,  62,  127. 
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CORPORATIONS — continued. 

bankruptcy  of. 

except  religious,  charitable,  literary,  educational,  municipal 
and  political,  are  within  scope  of  bankrupt  act,  130. 
moneyed,  business  and  commercial,  are  subject  to  bankrupt 
act,  62,  351. 

what  provisions  of  the  act  apply  to,  351. 
same  duties  and  penalties  apply  to  officers  on  bankruptcy  of 
corporation  as  to  debtor,  351. 

discharge  not  to  be  granted  where  in  like  case  it  would  be 
refused  to  ordinary  bankrupt,  351. 
payments,  conveyances  and  assignments  by,  when  fraudulent 
and  void,  351. 

claims  against,  not  to  be  set  off  in  action  by  receivers,  129. 
commercial  paper. 

notes  and  obligations  of,  when  commercial  paper,  126. 
note  payable  one  day  after  date  'not  commercial  paper,  162, 
• 177. 

due-bill  not  commercial  paper,  162,  177. 
indorsement  by,  commercial  paper,  178. 
railroad  bonds,  not  commercial  paper,  52. 
distribution  of  assets  of,  how  made,  351. 
exempt  property  not  allowed  to,  125. 

have  no  lien  on  shares  of  slock  of  insolvent  for  non-performance  of 
contract,  126. 
insolvency  of. 

insolvency  of,  63. 

and  individual  cannot  l>e  put  into  insolvency  as  a partnership, 
under  Massachusetis  Statutes,  125. 
for  manufacturing  and  sale  of  pianos,  same  definition  of  insolv- 
ency lhat  applies  to  trader  applies  to,  126,  173. 
assignment  in  contemplation  of  insolvency,  void,  128. 
members  of,  who  are  creditors,  have  same  light  as  any  other  creditor 
to  secure  payment,  130. 
mortgage  by,  when  valid,  81,  127. 

motion  must  be  denied  for  stay  of  proceedings  after  judgment  against, 
126. 

• petitions  by  and  against. 

voluntary  j>etition  in  bankruptcy  by,  how  made,  351. 
petition  filed  without  proper  authority  gives  register  no  juris- 
diction, 125. 

filjng  of  petition  must  be  authorized  by  majority  of  corpo- 
rators, 125. 

board  of  trustees  of,  no  power  to  authorize  filing  of  petition, 
62,  125. 

filing  of  petition  by,  must  be  authorized  by  corporators  hold- 
ing inajoiity  of  shares,  125,  126. 
authority  to  file  petition  to  be  given  at  legal  meeting  held  for 
that  purpose,  126,  127. 

void  proceedings  not  made  valid  by  subsequent  ratification  of 
corporators,  126.  127. 

petition  to  be  sealed  with  corporate  seal,  and  signed  by  two 
directors  and  the  secretary,  127. 
upon  duly  authorized  petition  of  officer,  like  proceedings  to  be 
had  as  in  case  of  debtor,  351. 

upon  petition  of  any  creditor,  like  proceedings  to  be  had  as  in 
case  of  debtor,  351. 

to  be  adjudicated  bankrupt,  on  involuntary  petition  by  its  offi- 
cers, who  are  creditors,  129,  130. 
proof  of  debts  by  and  against. 

proof  by,  how  verified,  340. 
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proof  of  debts  by  and  against. 

inay  prove  debt  by  president  or  other  person  duly  authorized, 
128. 

to  make  proof  of  debt  by  their  cashier,  president  or  treasurer, 
188,  190,  340. 

form  of  proof  of  debt  for,  provided  by  form  23,  128. 
proof  against,  same  as  against. individual,  129. 
proving  claim  and  receiving  dividend,  when  no  bar  to  action 
against,  129. 

creditor  holding  security  of  stockholder  can  prove  without 
surrendering  it,  129. 

creditor  to  prove  for  notes  given  for  dividends,  127. 
service  of  order  to  show  cause  by  publication  after  dissolution  of,  174. 
to  vote  by  attorney  specially  appointed,  or  officer  acting  under  gen- 
eral power,  129. 

CORPORATORS, 

are  the  constituents  or  stockholders  of  a corporation,  125,  127. 
majority  of,  necessary  to  authorize  filing  of  petition  by  corporation, 
125. 

majority  of,  means  majority  of  shares  of  capital  stock,  125. 
cannot  make  void  proceedings  valid,  by  subsequent  ratification,  126,127. 

C08T8, 

adjudication. 

allowed  out  of  estate,  where  adjudication  is  sustained  on  bill  of 
review,  248. 

on  annulling  adjudication,  not  allowed  where  trader  signed 
declaration  of  insolvency,  278. 
to  be  paid  in  contested  cases  of  adjudication,  872. 
allowed,  where  assignment  void  against  creditors,  249. 
assignee. 

all  necessary  expenses  allowed,  246. 

five  per  cent  oil  all  moneys  received  and  paid  out,  not  exceed- 
ing $1000,  246,  345. 

two  and  a half  f>er  cent  between  $1000  and  $5000,  246,  845. 
one  per  cent  on  excess  over  $5000,  246,  345. 
commission  allowed  only  on  amount  of  debt  canceled,  247.  # 
$10  allowed  assignee,  where  no  assets  and  the  disbursements 
are  paid  by  bankrupt,  246. 

$5  sufficient  for  drafting  notice  and  acceptance  of  appoint- 
ment, certificate  of  exempt  property  and  petition  for  sale,  247. 
not  allowed  assignee  for  drawing  deed,  247. 
and  charges  properly  incurred  by  provisional  assignee,  allowed, 
249. 

assignee  to  be  indemnified  against,  where  action  is  brought  in 
his  name  without  his  authority,  250. 
assignee  not  to  |>ay,  on  jietition  to  elect  or  decline  lease,  250. 
to  assignee,  too  late  to  object  to  after  trial  of  action  on  dis- 
puted point,  250. 

of  petition,  assignee  refusing  to  pay  dividend,  to  pay,  195. 
to  be  paid  by  assignee  where,  by  his  mistake,  creditor  is  de- 
prived of  dividend,  195. 

assignee  to  pay,  when  claimant  is  successful,  202. 
of  adjournment,  to  be  paid  by  assignee  when  occasioned  by 
his  absence,  248. 

of  removal  of  assignee,  question  of  pavment  of,  to  be  reserved. 
248. 

of  removal  and  new  choice  to  be  paid  by  assignee  guilty  of 
fraud,  249. 

allowed  against  assignee  personally,  on  refusing  to  pay  divi- 
dend, 249,  250. 
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assignee. 

assignee  retaining  attorney,  liable  for,  250. 
awarded  by  arbitrators,  claim  for,  not  barred  by  discharge, 
249. 

attorney  and  counsel. 

$20  allowed  to  attorney  of  successful  party,  after  trial  by  jury, 
174. 

$10  allowed  attorney,  where  there  is  opposition  to  discharge, 
247. 

$1000  not  allowed  to  counsel  where  estate  is  $15,000,  unless 
with  assent  of  assignee,  bankrupt  and  all  creditors  who  have 
proved,  248. 

fees  to  counsel  for  petitioning  creditors  to  be  determined  by 
court,  245. 

not  allowed  for  attorney  retained  by  one  assignee,  where  there 
was  other  counsel  retained  by  both,  247. 
clerk,  on  discontinuance  of  involuntary  proceedings,  to  pay 
debtor’s  attorney  balance  of  unearned,  281. 
bankrupt,  creditors  and  officers  interested  in  subject  of,  240. 
not  to  be  held  in  custody  on  judgment  for,  248. 

clerks. 

clerk  receiver  of  certain  money  to  be  used  for,  207. 
of  clerk  to  be  paid  or  secured  before  required  to  perform 
duties,  243,  371. 
to  what,  clerk  entitled,  357,  358. 

each  notice  to  be  sent  by  mail  and  signed  by  him,  clerk  to 
receive  ten  cents,  244,  371. 

every  copy  of  paj>er  leu  cents  a folio,  and  twenty-five  cents  for 
certifying,  244,  371. 

surplus  deposit  to  be  applied  on  unpaid  costs  of  clerk,  246.  \ 
contempt. 

against  person  failing  to  prove  case  of  contempt,  248. 
of  petition  to  commit  for  contempt,  when  parly  taking  prop- 
erty from  marshal  only  to  pay,  248. 
court  may  order  whole  or  portion  to  be  paid  out  of  fund  in  court, 

4 248,  371. 

of  appeal  may  compel  one  respondent  to  pay  co-respondents, 
250. 

creditor. 

creditor  allowed  for  reasonable  expenses  incurred  for  the  ben- 
fit  of  all  the  creditors,  188. 

creditors  entitled  to,  where  mortgage  to  creditor  appears  on 
its  face  pritna  facie  fra  lulu  lent,  294. 
not  allowed  to  creditor  securing  money  illegally,  247. 
allowed  successful  creditor,  on  ap}>eal  from  district  to  circuit 
court,  188. 

allowed  out  of  estate  to  petitioning  creditor  obtaining  adjudi- 
cation, 180. 

in  contested  matters,  paid  to  jietitioning  creditor  out  of  fund, 

244. 

to  petitioning  creditor,  on  adjudication  in  contested  matter, 
same  as  allowed  in  suit  in  equity  to  prevailing  parly,  244, 

245,  372. 

petitioning  creditor  to  be  reimbursed  out  of  estate  for  dis- 
bursements, 245. 

claim  for  extra  ex)>enses  to  be  filed  by  petitioning  creditor,  247. 
of  counsel,  allowed  petitioning  creditor  out  of  estate,  248. 
petitioning  creditor  allowed  $20  for  solicitor’s  fee,  245. 
creditor  failing  in  his  opposition  to  discharge,  to  pay,  140. 
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creditor. 

of  petition  to  stay  dividend,  and  of  sitting  to  receive  proof, 
when  to  be  paid  out  of  insolvent  creditor’s  estate,  260. 
of  entire  proceedings  to  be  paid  by  petitioning  creditor  on 
reversal  of  adjudication,  248,  278. 
against  petitioning  creditor,  where  he  fails  to  prove  his  case, 

284. 

petitioning  creditor  to  pay,  on  dismissal  of  proceedings,  284, 

285. 

debtor. 

when  allowed  to  debtor,  354. 

debtor  to  recover,  when  proceedings  are  dismissed,  286. 
on  petition  for  leave  to  surrender,  when  allowed  to  debtor,  248. 
defendant  pleading  discharge,  entitled  to,  250. 
deposits  to  cover. 

deposit  in  voluntary  bankruptcy  to  be  made  by  petitioner,  to 
cover,  240,  245. 

creditor,  in  involuntary  proceedings,  must,  upon  adjudication, 
jnake  deposit  to  cover,  240. 

a deposit  of  $50  to  be  made  with  clerk,  as  security  for  costs 
of  register,  241. 

and  fees  not  to  exceed  deposit,  where  debtor  has  no  means,  244. 
balance  of  deposit  to  be  returned  to  depositor,  245. 
balance  of  deposit  to  be  returned  to  assignee,  246. 

' discontinuance  of  action. 

on  defendant  receiving  discharge,  plaintiff  allowed  to  discon- 
tinue without,  205. 

plaintiff  allowed  to  discontinue  without,  after  discharge  of 
defendant,  240. 

/ . discontinuance  without,  allowed  where  party  sues  “ en  autre 

droit'’  in  good  faith,  249. 

action  in  assumpsit,  when  defendant  receives  discharge,  may 
be  discontinued  without,  288. 

plaintiff  to  pay,  on  discontinuance,  where  discharge  was 
granted  before  suit  brought,  283. 
dismissal  of  petitions. 

on  failure  of  proof,  petition  in  opposition  to  discharge  dis- 
missed with,  140. 

creditors’  petition  to  be  dismissed  with,  on  failing  to  prove 
same,  172. 

allowed  where  petition  in  opposition  to  discharge  is  dismissed, 
240. 

to  debtor,  on  dismissal  of  petition,  245. 
allowed  on  dismissal  of  petition  to  set  aside  order  allowing 
surrender,  250. 

petition  to  annul  discharge,  on  failure  of  proof,  to  be  dis- 
missed with,  284. 

petition  of  assignee  to  set  aside  trust  deed  not  stating  facts 
sufficient,  to  be  dismissed  with,  285. 
to  debtor,  or  dismissal  of  petiton  in  involuntary  bankruptcy, 
same  as  to  prevailing  party  in  suit  in  equity,  872. 
petition  of  assignee  to  have  lien  declared  void,  dismissed  with- 
out, 284. 

docket  fee  of  $20  allowed,  on  trial  by  jury'  in  involuntary  cases,  247. 

of  $20  allowed,  where  court  can  direct  trial  of  specifica- 
tions against  discharge,  247. 
improper,  270. 

in  bankruptcy  proceedings,  185,  140,  240,  248,  244,  284,  294. 
included  in  judgment  obtained  after  commencement  of  proceedings, 
are  discharged  with  the  debt,  250. 
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interlocutory,  payable  under  order  of  nisi  prius,  are  provable  and 
• dischargeable,  249.  • 

judge  may  alter  tariff  of,  868. 
marshals. 

service  of  warrant,  two  dollars,  242,  368. 
necessary  travel,  five  cents  a mile,  each  way,  242,  868. 
mileage  of  Hve  cents  per  mile,  to  make  return  to  warrant, 
allowed  to  marshal,  216. 

each  written  notice  to  creditor  named  in  schedules,  ten  cents, 
242,  358. 

ten  cents  per  folio  for  preparing  notices,  and  for  attendance 
not  allowed,  216. 

for  custody  of  property,  publication  of  notices,  and  other  serv- 
ices, the  actual  and  necessary  expenses  of  marshal,  to  be 
taxed,  242,  858. 

not  more  than  two  dollars  and  fifty  cents  per  day  for  keepers’ 

* fees,  242,  243. 

a de|»osit  may  be  made  with  clerk  to  cover,  214.  % 

marshal  to  l>e  paid  or  secured  before  required  to  perform 
duties,  243,  371. 

marshal  to  1m»  paid  out  of  estate  before  dividend,  242,  868. 
surplus  of  deposit  to  be  applied  on  un)>aid  marshal’s,  246. 
affidavit  of  marshal  must  state  that  expenses  were  actually 
incurred,  and  paid,  216. 

may  be  ordered  against  party  declining  to  answer  proper  questions, 
263. 

not  allowed  to  either  party,  on  denial  of  motion  for  stay  of  proceedings, 
the  point  of  law  being  doubtful,  248. 
on  discharge,  may  be  paid  out  of  funds  in  assignee’s  hands,  248. 
of  adjournments  and  postponements,  Xo  be  paid  by  person  obtain- 
ing, 224,  363. 

of  appearance,  equitable  mortgagee  of  lease  entitled  to,  248. 
of  distraint  for  rent,  not.  to  be  allowed  where  trader  signed  declare- 
' tion  of  insolvency,  278. 

of  incompetent,  immaterial  or  irrelevant  deposition,  to  be  determined 
by  court,  364. 

of  indictment,  when  to  be  allowed  out  of  chief  register’s  fund,  249. 
payment  of,  provided  by  bankrupt  act,  or  rules  and  practice  of  U.  S. 
courts,  240. 

penalty  for  officers  of  court  taking  more  fees  than  allowed  by  act, 

247,  356. 

petitioner  to  make  provision  for  payment  of  $75  to  $100  as,  245. 
petitioning  creditor’s  debt. 

recoverable  only  by  attachment,  do  not  constitute  a good  pe- 
titioning creditor’s  debt,  249. 

by  order  of  divorce  court,  cannot  be  petitioning  creditor’s 
* debt,  249. 

promise  not  to  apply  for,  sufficient  consideration  for  contract  to  pay, 

248,  249. 

question  as  to,  to  be  decided  on  equitable  principles,  240. 
registers. 

issuing  warrant,  two  dollars,  241,  857. 

issuing  supplementary  warrant,  two  dollars,  241. 

to  be  paid  by  person  on  whose  petition  warrant  was  issued, 

242,  358. 

each  clay  on  which  meeting  is  held,  three  dollars,  241,  857. 
attending  second  and  third  and  final  meetings,  all  in  same  day, 
three  dollars,  241. 

each  order  for  dividends,  three  dollars,  241,  357. 

40 
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registers. 

, every  order  substituting  an  arrangement  by  trust  deed,  for 

bankruptcy,  two  dollars,  241,357. 
every  bond  with  sureties,  two  dollars,  241,  357. 
every  application  for  any  meeting,  in  any  matter,  under  this 
act,  one  dollar,  241,  858. 

every  day’s  service,  while  actually  employed  under  a special 
order  of  court,  a sum.  not  exceeding  $5,  to  be  allowed  by 
court,  241,  858. 

$5  a day  allowed  register  for  superintending  sale  of  property, 
under  special’ order  of  court,  241. 

$5  not  allowed,  where  adjournment  of  examination  because  of 
non-attendance  of  one  of  the  parties,  241. 
examining  papers  and  making  report  to  court,  $5  per  dav, 
242. 

services  on  petition  for  final  discharge,  |5  per  day,  242. 
taking  depositions,  registers  to  receive  fees  now  allowed  by 
law,  241,  858.  » 

register  to  receive  for  every  proof  of  debt  twenty-five  cents, 
and  where  testimony  taken,  fees  prescribed  by  law,  244,  871. 
everv  discharge,  where  there  is  no  opposition,  two  dollars, 
24*1,  858. 

every  copy  of  paper,  ten  cents  a folio,  and  twenty-five  cents 
for  certifying,  244,  371. 

everv  ordt»r  made  on  notice,  and  certifying  copy  to  clerk,  one 
dollar,  244,  371. 

every  certificate  of  question  certified  under  sections  4 and  6, 
one  dollar,  244,  371. 

commissions  for  custody  of  money  received  on  sales,  241. 
further  allowance  to  register,  in  discretion  of  court,  243,  358. 
of  register,  to  be  paid  by  party  for  whom  service  is  rendered, 
242. 

party  desiring  cross-examination  to  pnv  for  same,  242. 
bankrupt  making  statement  after  examination  is  closed,  to 
pay,  242. 

to  be  paid  or  secured  to  register,  before  he  will  be  required  to 
perform  duties,  243,  371. 

of  register  not  equal  to  $50,  the  whole  of  deposit  not  to  be 
claimed,  242. 

of  register,  cleik  and  marshal,  when  $50  deposit,  to  be  div- 
ided pro  rata,  246. 

execution  may  issue  to  compel  payment  of,  242,  858. 
of  register,  to  have  priority  of  payment,  241,  358. 
sherifl's. 

sheriir  entitled  to  poundage,  at  time  of  levy,  248. 
to  sheriff,  allowed  for  taking  care  of  property  seized  ou-exe- 
cution,  248.  • 

judgment  for,  iu  favor  of  sheriff,  is  provable  and  discharge- 
able,  249. 
taxation  of. 

in  proceedings,  register  to  tax,  224. 

to  be  taxed  on  application  of  solicitor,  who  commenced  pro- 
ceedings, 245. 

to  l>e  taxed  by  clerk,  on  discontinuance  before  adjudication, 
and  balance  relumed  to  depositor,  283. 
on  dismissal  of  creditor's  ]>etitioii,  to  be  taxed  by  register, 
284,  285. 

to  be  paid,  from  time  to  time,  as  they  are  incurred,  245. 
what  party  entitled  to,  upon  appeal  from  rejected  claim,  341. 
when  bankrupt  relieved  from,  by  order,  244,  246. 
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when,  left  to  discretion  of  court,  240. 
when  proceedings  are  discontinued,  280,  283. 
when,  returned  to  depositor,  28^. 

writ  of  error,  when  not  appropriate  remedy,  to  be  dismissed  with, 
285. 

to  circuit  court,  where  no  error  of  law  is  claimed,  to 
be  dismissed  with,  285. 

COUNSEL, 

fees  to  be  determined  by  court,  245. 

not  generally  allowed  out  of  bankrupt’s  estate,  169. 
not  allowed  to  attorney  retained  by  one  assignee,  where  there 
was  other  counsel  retained  by  both,  247. 
of  $1000,  not  allowed  where  estate  was  $15,000,  unless  with 
assent  of  assignee,  bankrupt  and  all  creditors  who  proved, 
248. 

allowed  petitioning  creditor  out  of  estate,  248. 
professional  statement  of,  as  to  authority  to  appear,  will  be  taken  aa 
conclusive,  unless  proof  to  the  contrary,  278. 
register  cannot  be,  to  either  party,  326.  ■ 

not  to  be,  in  bankruptcy  matters  pending  in  district  court,  227. 
to  represent  estate,  may  be  employed  by  register  where  assignee 
neglects  to,  229,  239. 

witness  not  entitled  to,  on  examination,  262. 

ap|>earing  before  register,  not  entitled  to,  220,  262. 
entitled  to,  on  new  collateral  proceeding,  262. 

COUNTER  SUITS, 

when  stipulation  as  to  proceeding  in  one,  and  discontinuance  of 
others,  is  in  fraud  of  act  and  creditors,  291.  * 

COUNTY  CLERK, 

or  recorder,  must  file  deeds  of  assignment  on  certificate  of  clerk  of 
district  court,  aud  tender  of  fees,  208. 

COUNTY  COURTS, 

in  England,  as  to  jurisdiction  of,  205. 

COURTS, 

what,  have  concurrent  jurisdiction  in  suits  against  assignee,  824. 
when  opinion  of  court  may  be  had,  827. 
when  opinion  of  court  final,  827. 
when,  may  direct  sale  of  bankrupt’s  estate,  334. 
when,  to  order  meeting  of  creditors,  845. 
possession  of  vessel  by  assignee,  is  possession  by  court,  239. 
have  no  jurisdiction  to  revise  and  correct  decision  of  judge,  of  insolv- 
ency, as  to  matters  of  fact,  205. 

COURTS,  CIRCUIT, 

See  Circuit  Courts. 

COURTS,  DISTRICT, 

See  District  Courts. 

COURTS  OF  APPEAL, 

may  compel  one  respondent  to  pay  co-respondent’s  costs,  260. 
in  England,  remedy  to  review  adjudication  is  appeal  to,  89. 

COURTS  OF  BANKRUPTCY, 

actions  in  State  courts. 

cases  pending  in  State  courts,  not  to  be  transferred  to,  116. 
should  pei  mi t actions  in  State  court  to  proceed  to  judgment, 
to  ascertain  amount  due,  266,  256. 
not  to  go  behind  record  of  State  court,  266. 
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custody  of  property. 

property  is  in  custody  of,  from  time  of  filing  petition,  104. 
no  other  court  caH  interfere  with  property  iu  custody  of,  104. 
interfering  with  property  in  their  custody  is  a contempt  of,  104. 
may  assume  custody  of  fraudulently  assigned  property,  on 
summary  application,  106.  * 

not  to  take  custody  of  property  where  vendee  purchased  in 
good  faith,  106. 

not  to  take  custody  of  property  where  vendee  is  responsible, 
106. 

in  cases  of  fraud,  to  take  custody  of  property  in  vendee’s 
hands,  111. 

granting  discharge  after  one  year,  when  discretionary  with,  109. 
injunctions  and  stay  of  proceedings  by. 
will  enjoin  judgment  creditor,  115. 
will  not  interfere  after  process  executed  by  sale,  113. 
in  which  proceedings  are  pending,  alone  to  grant  injunctions, 
116. 

not  to  interfere  with  (tending  suits  when  liens  exceed  assets, 
145. 

to  prevent  interference  with  property  after  filing  of  voluntary 
petition,  169. 

have  (lower  to  restrain  enforcement  of  mortgage  on  property 
in  assignee’s  possession,  173. 
jurisdiction  of. 

no  jurisdiction  outside  of  respective  districts,  173. 
have  no  power  to  issue  process  to  marshal  out  of  district,  116, 
173. 

jurisdiction  on  petition  of  Ann,  60. 

may  consolidate  two  or  more  petitions  by  members  of  same 
copartnerships,  103. 

jurisdiction  not  dependent  on  bankrupt's  right  to  discharge, 
104,  200. 

can  ascertain  and  liquidate  liens  on  bankrupt’s  property,  113. 
action  to  recover  property  may  be  brought  in,  113. 
whether  a particular  debt  is  affected  by  discharge,  is  not  a 
question  for,  265,  256. 

liens. 

must  recognize  and  enforce  valid  liens,  164. 
to  liquidate  liens,  200. 

• will  adjudicate  any  claim  or  lien  against  vessel,  239. 

will  not  recognize  mechanics’  lien  filed  after  commencement  of 
proceedings,  266, 
mortgagee  to  apply  to,  81. 
releasing  bankrupt  from  arrest. 

will  release  debtor  from  arrest  in  action  in  State  court,  115. 
can  only  release  from  arrest,  while  question  of  discharge  is 
(lending,  257. 

nol  to  inquire  into  question  of  fraud  on  application  of  bank- 
rupt for  release  from  ariest,  257. 
to  inquire  into  and  release  bankrupt  from  arrest  on  State  court 
process,  219,  258. 

not  to  interfere  with  arrest  of  bankrupt  on  non-dischargeable 
judgment,  219,  258. 

may  by  habeas  corpus  compel  production  of  bankrupt  under 
arrest  before  register  for  examination,  219. 
sales  of  property  by  order  of. 

may  order  petishable  property  to  be  sold,  111 
will  sometimes  permit  sales  of  (leiishahle  property  on  ex  parte 
application,  112. 
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sales  of  property  by  order  of. 

cannot  order  sale  of  perishable  property  not  in  possession  of 
assignee  or  marshal,  112. 

has  full  power  to  order  sale  of  encumbered  property,  113. 
can  order  sale  of  mortgaged  property  jointly,  by  assignee  and 
referee,  113. 

can  order  sale  of  mortgaged  property  free  of  encumbrance, 
114. 

sale  by  sheriff  to  be  taken  to  be  by  order  of,  102. 
to  commit  prisoner  to  some  convenient  prison,  168. 
what  courts  are  constituted,  823. 
district  courts  are,  199. 
when  open  for  business,  200,  823,  324. 
where  may  be  held,  201,  324. 

will  for  good  cause  allow  suit  to  be  commenced  on  non-dischargeable 
debt,  118.  • 

COURTS  OF  EQUITY, 

circuit  courts  to  hear  and  determine  as,  201. 

• COURTS,  STATE, 

jurisdiction  of,  212,  213. 
litigation  in,  291. 

See  also  State  Courts.  * 

COVENANTS, 

not  to  oppose  discharge,  void,  66. 

COVERTURE, 

when  a woman  may  avail  herself  of,  51. 

CREDITOR, 

any,  meaning  of,  186. 
single,  proving  his  claim,  193. 

CREDITORS, 

assignees  to  recover  property  or  its  value  from  preferred,  168. 
assignments. 

assignment  by  insolvent  to,  is  a fraudulent  preference,  62,  63. 
assignment  twelve  months  before  bankruptcy,  good,  63. 
assignment  void,  when  for  benetlt  of  com[>osition  or  preferred, 
63,  79. 

•general  assignment  for  benefit  of,  void,  65,  66. 
voluntary  assignment,  hindering  ami  delaying,  71. 
assignment  valid  when  made  at  the  instance  of,  95. 
cannot  compel  others  to  join  in  proceedings,  180. 
cannot  reach  bankrupt’s  subsequently  acquired  property,  107. 
chattel  mortgage  to,  80.  i 

to,  void,  66. 

when  ojjeiative  in  New  York  but  not  in  New  Jersey, 
against,  81. 

choice  of  assignee. 

of  copartnership,  when  alone  to  vote  for  assignee,  66. 
with  security,  may  prove  but  not  vote  for  assignee,  185. 
who  have  not  proved  claim,  cannot  vote  for  assignee,  187 
who  have  not  received  preference,  may  be  assignee,  187. 
cannot  vote  for  assignee,  unless  present  in  person  or  by  attor* 
ney,  188. 

cannot  change  their  votes  for  assignee  after  adjournment  of 
meeting,  190. 

voting  for  wrong  assignee,  must  apply  to  judge  for  relief,  190. 
may  be  assignees,  187. 
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compromise  with,  60,  63. 
consent  of,  to  discharge,  67,  150. 
conveyance  in  fraud  of. 

property  conveyed  in  fraud  of,  vests  in  bankrupt,  78. 
fraudulent  conveyance  from  husband  to  wife,  vests  title  in  her 
as  trustee  for,  80. 

voluntary  conveyance  to  wife  by  insolvent,  fraudulent  as  to 
subsequent,  83. 
costs  and  expenses. 

allowed  costs  if  successful  in  appeal  from  district  to  circuit 
court,  188. 

will  be  allowed  reasonable  expenses  incurred  for  the  benefit 
of  all  creditors,  188. 

obtaining  injunction  to  be  reimbursed  for  reasonable  expenses, 
180. 

discharge  of  bankrupt. 

when  not  bound  by  discharge,  49. 

claim  of,  against  partnership,  not  barred  by  discharge  of  one 
partner,  57. 

omitted  from  schedules  and  having  no  notice,  not  concluded 
by  discharge,  154. 

procuring  assent  of,  to  discharge,  66,  67. 
assenting  to  discharge  must  have  proved  their  debts,  182. 
agreement  by,  not  to  oppose  discharge,  void,  350. 
effect  of  agreement  not  to  oppose  discharge,  860. 
forbearing  to  oppose  discharge,  what  to  forfeit,  66,  67. 
cautioned  against  releasing  or  consenting  to  discharge,  197,198. 
names  of,  omitted  from  schedules  with  their  consent,  no 
ground  for  refusing  discharge,  110. 
having  proved  debt,  may  file  significations  in  opposition  to 
discharge,  137. 

must  have  proved  debt  to  oppose  discharge,  137. 
who  have  not  proved  debt,  may  oppose  discharge.  133,  137. 
have  right  to  be  heard,  on  queslipn  of  discharge,  in  circuit 
court,  137,  204. 

must  enter  appearance  to  oppose  discharge,  137. 
opposing  discharge  to  enter  appearance  on  return  day,  369. 
op|x>sing  discharge  to  file  written  specifications  within  ten  days 
after  appearance,  369. 

bound  by  specifications  filed  in  opposition  to  discharge,  136. 
not  to  allege  new  and  different  grounds  from  those  contained 
in  specifications  in  opposition  to  discharge,  136. 
on  question  of  discharge,  hmdeu  of  proof  on,  141. 
failing  in  opjmsition  to  discharge,  to  pay  costa,  140. 
notice  of  application  for  discharge  to  be  seuL  by  mail  to,  135. 
distribution  of  assets. 

distribution  of  copartnership  estate  among,  how  made,  360,  351. 
of  partnership,  when  to  be  paid  pari  paMu  with  individual,  69. 
object  of  bankrupt  act  i*  to  make  equal  distribution  among,  161. 
of  firm,  to  take  firm  assets,  191. 
of  individual,  to  take  separate  property,  191. 
joint  and  separate,  to  share  alike,  where  no  firm  assets  and  no 
solvent  partner,  191. 

of  partnerships,  when  to  bo  paid  in  full  before  divideuds  to 
United  States,  192. 
dividends  to. 

failing  to  declare  dividend  at  second  meeting,  assignee  to  do 
so,  192. 

who  have  proved,  entitled  to  notice  and  payment  of  dividend, 
192. 
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CREDITORS — continued. 

dividends  to. 

surrendering  preference  before  judgment,  entitled  to  prove 
debt  and  receive  dividend,  192. 
taking  confession  of  judgment  for  loan  to  pay  debts,  not  to 
have  dividend,  90.  , 

forbearing  to  oppose  discharge,  when  not  to  receive  dividend, 
66,  67.  ^ 

taking  mortgage  from  insolvent,  forfeit  right  to  dividend,  167. 
dividends  due,  not  to  be  attached  in  hands  of  assignee,  193. 
subsequently  proving,  to  receive  dividends  equal  to  those 
already  declared,  194. 

when  entitled  to  dividends  from  both  joint  and  separate  estate,* 

194. 

making  affidavit,  and  indemnifying  assignee  to  receive  div- 
idend on  lost  bond,  195. 

may  compel  assignee  to  pay  dividend,  by  petition,  196. 
who  had  proved,  but  were  excluded  from  list,  entitled  to  have 
dividend,  with  costs  paid  by  assignee,  195. 
acquiescing  in  dividend,  not  to  apply  afterwards  for  deficiency, 

195. 

not  ter  petition  for  payment  of  dividend,  unless  declared  sub- 
sequently to  proof,  195. 
eligibility  of,  187. 
examination  of  bankrupt. 

/nay  apply  for  the  examination  of  bankrupt,  188. 
examination  of  bankrupt  enures  to  benefit  of  all,  188,  189. 
extension  of  time  by,  164. 
failing  to  prove  their  debts,  193. 
filing  petition,  88,  164,  367. 
gifts  to  defraud,  acts  of  bankruptcy,  79. 
having  liens. 

having  lien,  to  come  into  bankruptcy  court,  84. 
proceedings  to  foreclose  lien,  to  be  revStrained,  84. 
having  judgment,  may  refuse  to  answer  question  of  usury,  166. 
having  pledge,  cannot  be  required  to  surrender  it,  167. 
injunctions  against. 

who  have  obtained  judgment,  bankrupt  may  petition  for  in- 
junction against,  92. 

with  provable  debt,  will  be  enjoined  from  prosecuting  suit,  115. 
insolvency  of  debtor. 

with  knowledge  of  insolvency,  entering  judgment,  guilty  of 
fraud,  100. 

whose  debts  are  due  seven  months,  have  reasonable  cause  to 
believe  debtor  insolvent,  99. 
insolvent  debtor  may  compromise  with  creditors,  92. 
believing  debtor  solvent,  72. 
insolvent  debtor  is  trustee  for,  104. 

who  suspect  debtor’s  solvency,  are  bound  to  ascertain  his  con- 
dition before  taking  security,  291,  292. 
intent  to  defraud. 

intent  to  delay,  hinder  and  defraud,  62,  63. 
of  intent  to  defraud,  what  sufficient  allegation  of,  68. 
joint  and  individual,  55,  56. 
lien  of,  166. 

may  apply  to  court  to  ascertain  present  value  of  debt,  837. 

* may  be  represented  by  attorney,  in  fact,  340. 

may  except  to  assignee’s  report  within  twenty  days  after  filing,  368. 
may  oppose  discharge,  137.  • 

mortgages  to. 

mortgage  to,  a preference,  72. 
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mortgages  to. 

with  knowledge  of  insolvency,  riot  to  take  mortgage  for  loan 
and  former  indebtedness,  163. 

ignorant  of  insolvency,  mortgage  out  of  usual  course  of  busi- 
ness to,  valid,  163.# 

aware  of  debtor’s  inability  to  pay,  and  taking  mortgage  for 
debt  long  over  due,  are  guilty  taking  preference,  163. 
notes,  or  instrument  used  in  controversy  to  be  returned  to,  341. 
not  to  issue  execution  on  judgment  against  insolvent,  302. 
notices  to. 

whether  residing  in  or  out  of  United  8tates,  must  be  served  * 
with  notice,  314. 

clerk  to  mail  notices,  under  form  No.  62,  to,  207. 
clerk  to  receive  fees,  under  general  order  No.  80,  for  mailing 
notices  to,  207. 

certiticate  of  clerk,  evidence  of  fact  of  notice  to,  207,  208. 
certificate  of  clerk,  evidence  as  against  post  mark  on  back  of 
creditor’s  notice,  208. 

notice  of  intention  to  ap|>eal  to  circuit,  from  decision  of  district  court 
rejecting  their  claims,  to  be  given  by,  188. 
objecting  to  proof,  183. 
obtaining  preferences,  163. 
of  copartnership,  what  entitled  to,  66. 
of  partnership. 

of  partnership,  interest  of,  64. 

when  transfer  of  partnership  property  void  as  to  joint,  60. 
partnership,  when  existing  as  to,  69,  60. 
petitions  by. 

petitioning  or  opposing,  may  conduct  proceedings  in  bank- 
ruptcy, 362. 

who  have  proved,  may  file  petition  to  redeem  property  from 
mortgage,  pledge,  deposit  or  lien,  367. 
who  have  proved,  may  file  petition  to  have  property  relieved 
from  conditional  .contract,  367. 

who  have  proved,  may  file  [>elition  to  compound  debts,  claims 
and  securities,  367. 

whose  debts  not  due,  may  file  an  involuntary  petition,  88, 164. 
power  of  attorney  to  act  for,  need  not  be  acknowledged,  181. 
payments  to. 

payment  to,  when,  and  when  not,  a preference,  47,  60,  63,  72. 
payment  to,  when  an  act  of  bankruptcy,  47,  60. 
payment  valid  when  made  at  the  instance  of,  95. 
preferences  to. 

preference  to,*  163. 

transfers  to,  are  preferences,  62. 

not  to  take  preferences,  65. 

to  have  judgment  in  action  for  preference  more  than  four 
months,  91. 
preference  to,  void,  95. 

* taking  property  to  prevent  loss,  in  pursuance  of  an  existing 
agreement,  not  a preference,  100. 
not  to  keep  preference  obtained  within  four  months,  102. 
with  knowledge  of  insolvency,  not  to  obtain  preference,  99, 139.. 
obtaining  preference  by  judgment  and  execution,  to  return 
money  received,  189. 

can  force  insolvent  making  preferences  into  bankruptcy,  161. 
not  to  obtain  preference,  161,  163. 
proof  of  debts. 

proving  partnership  and  individual  claims,  57. 
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proof  of  debts. 

receiving  preference,  not  to  prove  claims,  72,  183. 
receiving  preference,  with  knowledge  of  debtor’s  insolvency, 
not  to  prove  debts,  85. 

obtaining  preference  by  judgment  and  execution,  not  to  prove 
debts,  139. 

may  prove  claims,  upon  surrender  of  preference,  184,  186. 
barred  from  making  proof,  only  when  there  has  been  a recov- 
ery, 185. 

with  preference  within  six  months,  cannot  prove  debts,  186. 
having  lien  to  prove  for  balance,  82. 
can  prove  notes  de|K>Hited  as  collaterals,  116. 
secured  by  trust  deed,  must  prove  their  claims  after  sale 
thereunder,  1G8. 

omitting  to  mention  lien,  or  security,  in  proof  of  debts,  waive 
same,  182. 

with  security,  may  prove  and  vote,  in  respect  to  the  overplus, 
182. 

with  security,  cannot,  before  choice  of  assignee,  prove  without 
abandoning,  182. 

with  security,  may,  by  complying  with  section  20,  prove  after 
appointment  of  assignee,  182. 

not  to  make  proof  of  debt,  till  value  of  securities  is  ascer- 
tained, 182. 

to  make  proof  of  balance  of  claim  only,  182. 
with  security  of  third  party,  to  prove  for  whole  amount  of 
claim,  182,  186. 

holding  security  on  separate  estate,  may  prove  against  joint 
estate  without  surrendering  it,  194. 
proof  by,  against  bankrupt  as  indorser,  drawer  or  guarantor, 
337. 

when  may  prove  for  contingent  liability,  337. 
whose  debt  not  due,  may  make  proof,  164,  165,  173. 
to  prove  debts  before  first  meeting  of  creditors,  179. 
may  prove  claim  beiore  first  meeting  of  creditors,  184. 
to  prove  debt  before  register  or  commissioner,  179. 
to  file  proof  of  debts  with  register,  179. 
to  prove  debt  before  register  of  same  district,  179.  > 

residing  abroad,  to  prove  debt  before  U.  S.  minister,  consul  or 
vice  consul,  179. 

whose  debt  is  barred  by  statute  of  limitations,  may  prove 
claim,  179. 

to  verify  proof  of  debt,  181. 

may  demand  production  of  note  On  which  proof  is  made,  181. 
may  be  required  to  produce  notes  on  which  proof  is  made, 
181,  183. 

assignees  of  claims,  after  proof,  to  be  considered,  183. 
may  object  to  proof  of  debt,  183. 

objecting  to  proof  of  debt,  entitled  to  notice  from  register,  183. 
have  no  right  to  be  beard  till  they  have  proved  their  claims, 
184, 

may  prove  new  note  after  proof,  by  mistake,  of  two  notes  for 
which  it  was  given,  184. 

not  allowed  to  prove  claim  when  assignee  is  compelled  to  re- 
sort to  legal  proceedings,  184,  185. 
not  to  withdraw,  but  to  amend,  proof  of  debt  made  by  agent, 
184. 

not  to  vacate  judgment  recovered  after  adjudication,  before 
proving  claim,  185. 

who  have  tendered  proof  of  debt,  are  within  section  22,  186. 


Digitized  by  Google 


GENERAL  INDEX. 


634 
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proof  of  debts. 

proof  of  &uspiciou8  claim  not  to  be  allowed  on  mere  oath  of, 
186. 

permitted  to  prove  after  final  dividend,  195. 
make  proof  of  debts  Jurisdiction  of  State  court  not  extinguished 
unless,  212. 

who  have  not  proved,  entitled  to  Surplus  assets,  117,  193. 
receiving  payments,  and  purchasers  on  the  same  footing,  97. 
refusing,  not  to  defeat  debtor’s  honest  efforts  to  obtain  extension,  170. 
extension,  cannot  force  trader  into  bankruptcy,  174. 
extension,  may  collect  their  claims  by  common  law  action, 
174.  • 

reimbursement  out  of  assets,  180,  245,  217. 
residence  of,  179. 
right  of,  43. 

right  to  examine  bankrupt,  260 

right  to  bankrupt’s  subsequent  earnings,  107. 

sales  by  debtor. 

sale  to,  when,  and  when  not,  void,  62,  64,  77. 
sale,  to  Iw  void,  must  be  within  four  months,  90,  91. 
with  knowledge,  sale  by  insolvent  of  all  his  property  to,  is  void, 
163. 

secured,  117,  137,  163,  182,  186. 

signiug  composition  deed,  not  to  maintain  action  for  debt,  77. 
taking  up  bill  of  exchange,  172. 
to  choose  assignee,  187. 
to  be  vigilant,  164. 

to  obtain  no  interest  in  bankrupt's  property  by  receivership  or  other 
state  process,  239. 
what,  may  vole  for  assignee,  66. 
when  allowed  expenses,  180,  188. 
when  bound  by  consent,  304. 
when  may  ap|M>al,  188. 
when  may  be  enjoined,  115. 
when  may  serve  notice  on  register,  183. 
when  to  consult  counsel,  180. 
without  notice,  not  concluded  by  discharge,  154. 
when  not  bound  by  discharge,  49. 

whose  claims  amount  to  $250,  may  commence  involuntary  proceedings, 
164,  109. 

with  security,  may  apply  to  have  property  sold,  and  proceeds  applied 
to  payment  of  their  debts,  184. 
must  obtain  permission  of  court  to  sell,  184. 
tnay  file  petition  in  involuntary  proceedings,  185. 

CREDITOR'S  BILL, 

bankrupt  not  to  be  harassed  on  examination  nnder,  811. 

CREDITORS’  MEETINGS, 

when  general  meeting  to  be  called,  343. 
general  meeting,  by  whom  called,  343. 
when  assignee  to  give  notice  of,  335. 

to  be  adjourned  to  a day  certain,  by  register,  when  proper  notice  has 
not  been  given,  229. 

except  first,  to  be  called  at  request  of  assignee,  237. 
assignee  to  be  removed,  if  greater  part  in  number  and  value  of  cred- 
itors so  vote,  237,  238. 

assignee  to  fill  vacancy  may  be  elected  at,  238. 

three-fourths  of  creditors,  who  have  proved,  may  determine  to  super- 
sede bankruptcy  by  arrangement  at,  803. 
register  to  preside  at,  218. 
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CREDITORS’  FIRST  MEETING. 

notice  of,  by  whom  given,  330. 

marshal  to  publish  notice  of,  in  newspapers  specified  in  warrant,  210, 
214. 

marshal  to  serve  creditors,  by  mail  or  personally,  with  notice,  210, 
214. 

notice  of,  what  to  include  and  set  forth,  210,  218,  330. 
omission  to  give  uoLice  of,  not  to  be  disregarded  on  application  for 
discharge,  210. 

publication  of  notice  of,  to  be  regular,  must  be  completed  more  than 
ten  days  before  return  day,  216. 

marshal's  return,  prima  fade  evidence  of  due  notice  to  creditors,  216. 

to  be  adjourned  if  proper  notice  has  not  been  given,  216. 

return  of  messenger,  sufficient  to  justify  proceedings  at,  210. 

choice  of  assignee  to  be  made  at,  187. 

first  meeting  means  day  named  in  warrant,  187: 

may  be  adjourned,  187. 

not  to  be  adjourned  after  choice  of  assignee,  to  investigate  proof  of 
debt  that  would  not  affect  result,  187. 
proof  of  debts  may  l>e  made  before,  184. 
who  to  preside  at,  330. 

fixing  t me  of,  a matter  of  discretion  with  register,  229. 

bankrupt  to  be  present  or  accessible,  310. 

register  to  up)K>int  assignee,  if  no  creditor  attend,  187. 

CREDITORS’  SECOND  MEETING, 

when  to  be  called  by  assignee,  343. 
to  be  held  three  months  from  adjudication,  192. 
assignee  to  make  duly  verified  report,  192. 
what  assignee’s  report  to  contain,  192. 

dividends  to  be  declared  by  majority  of  half  in  value  of  creditors,  192. 
creditors  to  declare  divideud  at,  192. 

not  to  be  called,  unless  there  are  assets  to  make  dividend,  192,  237. 
may  be  called,  upon  application  of  bankrupt  or  creditor,  192. 

CREDITORS’  SECOND  AND  THIRD  MEETINGS, 
called  upon  application  of  creditor,  192. 

as  to  holding  and  giving  notice,  when  application  for  discharge  is 
made  within  three  months,  369,  870. 
not  required  in  S.  D.  of  New  York,  where  there  are  no  assets,  370. 

CREDITORS’  THIRD  MEETING, 

not  to  be  caller!  unless  there  are  assets  to  make  dividend,  192,  237. 
may  be  culled  upon  application  of  bankrupt  or  creditor,  192. 
final  dividend  to  be  declared  at,  unless  property  is  in  litigation,  193. 
who  to  call  next  meeting  after,  344. 

CREDITORS’  PETITIONS, 

allegations  in,  not  taken  to  be  true  in  proceedings  for  discharge, 
137. 

amendments  to. 

may  be  allowed  to  be  amended,  286. 

amendments  covering  acts  of  bankruptcy  more  than  six  months, 
not  allowed,  163,  173. 

may  be  ameuded  by  alleging  confession  of  judgment  nunc  pro 
tunc,  164. 
dismissal  of. 

to  be  dismissed  with  costs,  on  failure  of  proof,  170,  172 
costs  to  be  taxed  by  register,  on  dismissal  of,  284,  286. 
to  be  dismissed  for  incurable  defects  or  irregularities  in  either 
the  petition,  deposition  or  proof  of  claim,  286. 
endeavoring  to  obtain  extension  of  time,  a defense  to,  166,  170. 
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CREDITORS’  PETITIONS — continued. 
tiling  of. 

to  be  filed  within  six  months  after  act  of  bankruptcy,  169. 
to  be  tiled  in  district  where  debtor  resides,  169. 
may  be  tiled  by  secured  creditor,  186. 
may  be  tiled  against  absconding  debtor,  278. 
other  than  first,  may  be  permitted  to  be  tiled,  281. 
maintaining. 

against  acceptor,  drawer  who  has  taken  up  bill  may  maintain, 
166,  172. 

not  to  be  maintained  by  only  creditor  whose  debt  is  secured, 
166. 

cannot  be  maintained,  where  indebtedness  was  reduced  below 
$260  by  conditional  payment,  168. 
not  sustained,  where  non-payment  of  notes  not  commercial 
pkper  is  alleged,  173. 

notes,  given  for  slaves  prior  to  Emancipation  Proclamation, 
will  support,  75,  178. 
may  be  consolidated,  281. 
order  to  show  cause  granted,  on  filing,  170. 

not  grauted  without  sufficient  proof  of  the  acts 
charged,  178.  . 

other  creditors  may  come  in  and  prosecute,  173. 
payments  into  court  not  to  defeat,  170. 
petitioning  creditors  and  bankrupt  only  parties  to,  283,  286. 
service  of. 

and  order  to  show  cause  to  be  served  personally  or  by  leaving 
at  place  of  abode,  159. 

and  order  to  show  cause  to  be  served  by  publication,  when 
* debtor  not  found  and  residence  not  known,  159. 

and  order  to  show  cause  cannot  be  served  out  of  district,  160. 
and  order  to  show  cause,  proof  of  service  to  be  made  on  return 
day,  172. 

and  order  to  show  cause,  adjournment  and  new  notice,  on 
failure  of  proof  ef  service  of,  172. 
subsequent  voluntary  proceedings  stayed  to  await  determ- 
ination of,  165. 

third  party  not  to  be  puuished  for  contempt  for  violating  in- 
- junction  issued  on,  170. 

CRIMINAL  PROCEEDING, 

arrest  for  violation  of  copy  right  Is,  168. 

CRIMINAL  PROCESS, 

commitment  for  recovery  of  penalty  is,  168. 


D 

DAMAGES, 

claims  for  unliquidated,  not  to  be  included  in  schedules  till  after 
assessment,  46. 

liability  of  bankrupt  for  unliquidated,  837. 
proceeds  of  sale  by  assignee  to  be  measure  of,  252. 
proceeds  on  sale  of  property  on  execution  to  be  taken  as  the  meas- 
ure of,  102. 

proof  of  debt  cannot  be  made  for  unliquidated,  181,  189 
unliquidated,  how  assessed,  837. 

DEATH, 

of  assignee,  does  not  abate  suit,  338,  334. 
does  not  affect  title,  836. 
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DEATH — continued. 

of  bankrupt,  before  taking  oath  of  conformity,  no  discharge  granted, 
136. 

proceedings  to  be  continued  after,  330. 


DEBTS, 

against  bankrupt,  what,  only  allowed,  336,  337. 
against  married  women,  51. 

amount  of,  necessary  to  file  voluntary  petition,  296. 
appeals. 

what  amount  requisite  to  appeal  from  district  to  circuit  court, 
328. 

what  amount  requisite  to  appeal  from  circuit  to  Supreme 
Court,  328. 

assignee  of,  may  prove  same,  183. 

creditors  signing  composition  deed,  not  to  maintain  action  for,  77. 
creditor  may  make  application  to  ascertain  present  value  of,  337. 
discharge  from. 

from  wliat,  bankrupt  discharged,  348. 
discharge  of  partner  from,  65. 

proved,  application  for  discharge  may  be  made  within  sixty 
days,  when  uo,  133. 

proved  and  assets,  no  application  for  discharge  before  six 
mouths,  where,  133. 

contracted  prior  to  January  1st,  1869,  to  be  discharged  without 
assets,  or  assent  of  creditors,  311,  314. 
contracted  subsequently  to  January  1st,  1869,  not  to  be  dis- 
charged unless  assets  equal  fifty  per  cent,  or  assent  of  cred- 
itor's obtained,  311. 

disposal  of  uncollectable,  by  assignee,  how  made,  844. 
due  United  States  aud  State  of  debtor’s  domicil,  to  be  paid  in  full, 
108,  191. 

extinguished  by  acceptance  of  note  after  bankruptcy,  100. 
honest  transfer;  allowed,  of  honest,  183. 
joint,  how  paid,  66. 
as  setrofls,  54. 

list  of,  to  be  made  and  certified  by  register,  340. 
loans  of  Confederate  money  not  legal,  42. 

not  barred  throughout  the  United  States,  42.  • 

not  due,  involuntary  proceedings  may  be  commenced  on,  88. 
not  yet  due,  164,  165,  173. 

of  petitioning  creditors,  validity  of,  not  to  be  questioned  as  long  as 
adjudication  is  unrevoked,  186.  ^ 

of  separate  {wrtuers,  how  paid,  57. 
one  or  more,  amounting  to  $250,  170. 
partnership,  payment  of,  64. 

how  discharged,  55. 
prior  to  January  1st,  1869,  298. 
proof  of. 

proof  of,  how  made,  336,  339. 

not  due,  proof  of,  how  made,  336. 

proof  of  preferred,  how  made,  840. 

proof  of,  before  whom  made,  839. 

proof  of,  what  must  contain,  389. 

when  may  be  proved,  340. 

against  bail,  when  proved,  837. 

proof  of,  by  mortgage  creditor,  338. 

w hen  mortgage  creditor  may  prove  for  entire  claim,  888. 

joint,  one  partner  not  to  prove  against  the  other,  60. 

when  agent  or  attorney  may  verify  proof  of,  339,  340. 

proof  of,  by  corporation,  how  verified,  840. 

when  proof  of,  sent  to  aasiguee,  340. 
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proof  of. 

when  postponement  of  proof  of,  may  be  had,  340. 
proof  of,  for  what  cause  postponed,  340. 
proof  of,  by  whom  postponed,  340. 

State  cannot  prove  debt  for  fine  imposed  as  a penalty  for 
crime,  181. 

oath  to  proof  of,  to  be  varied  to  meet  exigencies  of  transfers, 
183. 

proof  of,  67,  128. 
provable. 

when  provable,  42. 
provable  under  act,  69. 
created  by  fraud  are  provable,  42. 
against  married  women,  not  provable,  42. 
fixed  liability  of  indorsers  provable,  72. 
schedules  of. 

what  to  be  set  out  in  schedules,  44,  46. 
consideration  of,  to  be  set  out  in  schedules,  46. 
to  be  set  out  and  described  in  schedules,  44,  46. 
entry  in  schedules  not  an  acknowledgment  of,  48. 
securing  payment  of,  162.  • 

by  chattel  mortgage,  an  act  of  bankruptcy,  71. 
statement  of,  44. 

statute  of  limitations,  effect  of,  on,  42. 

when  to  bar,  48. 

when  contracted,  45. 

when  defeated  by  coverture,  51. 

DEBT0R8, 

absconding. 

involuntary  proceedings  may  be  commenced  against,  278. 
order  to  show  cause,  to  be  made  in  involuntary  proceedings 
against,  273. 

order  to  show  cause  served  by  leaving  same  at  last  usual 
place  of  abode  of,  273,  274. 

affidavit  of  service  on,  to  state  person  with  whom  copy  was 
left,  274. 

order  to  show  cause  to  be  served  by  publication  on,  whet 
abode  not  known,  274. 

service  of  creditor’s  petition  on  attorney  of,  held  good,  276. 
not  api>earing  on  return  day,  adjudication  will  be  made,  and 
property  seized,  274. 

same  proceedings  to  be  had  after  adjudication,  as  against 
ordinary  debtor,  274. 

persons  having  property  of,  to  be  enjoined,  274. 
jiersons  having  property,  liable  to  assignee,  274. 
dis)K>sing  of  stock  in  trade  to  purchaser,  with  knowledge,  is 
presumptive  evidence  of  collusion,  274,  276. 

English  courts  have  taken  special  cognizance  of  cases  of,  275. 
should  be  summarily  dealt  with  in  United  States,  276. 
acts  of  bankruptcy  by. 

absconding  and  concealing  to  avoid  process,  commit  acts  of 
bankruptcy,  67. 

departures  of,  with  intent  to  delay,  are  acts  of  bankruptcy,  76. 
payments  by,  when  acts  of  bankruptcy,  65,  66. 
mortgages  by  solvent,  w’ith  intent  to  prefer,  not  acts  of  bank- 
ruptcy, 82. 

admissions  of,  are  evidence  in  actions  for  fraudulent  assignments,  101. 
arrest  and  imprisonment  of. 
arrest  of,  69. 

when  liable  to  arrest  in  involuntary  cases,  863. 
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DEBTORS — continued. 

arrest  and  imprisonment  of. 

when  released  from  arrest,  115. 

arrested  or  imprisoned  during  pendency  of  bankruptcy,  habeas 
corpus  to  issue  to  ascertain  whether  process  issued  on 
provable  debt,  370. 

arrested  or  imprisoned,  not  to  be  discharged  till  creditor  has 
an  opportunity  of  being  beard,  370. 
imprisoned,  to  be  produced  on  habeas  corpus  for  purpose  of 
testifying  before  register,  370. 

imprisoned  after  bankruptcy  on  process  founded  on  provable 
debt,  to  be  discharged  on  habeas  corpus,  370. 
assignee  must  make  demand  for  estate  of,  334. 

to  make  demand  for  estate  of.  from  whom,  334. 
cannot  discriminate  among  creditors,  72. 
collusion  with,  creditors  not  to  obtain  preference  by,  161. 
contemplating  bankruptcy,  to  make  out  statement  of  assets  and 
liabilities,  307. 
departure  of,  67. 

failing,  not  to  make  assignments,  73,  95. 

insolvency  of.  « 

when,  insolvent,  50,  («Z*o  6 B.  R.  270,  339.)  * 

insolvency  of,  72,  97. 

bank  with  knowledge  of  insolvency  of,  not  to  take  mortgage 
or  payment  from,  94. 

when  insolvept,  are  trustees  for  creditors,  104. 
involuntary  proceedings  against.  • 

may  be  declared  bankrupt  on  debt  not  due,  88. 
when  solvent,  should  oppose  involuntary  proceedings,  89. 
not  to  be  called  upon  to  show  cause,  till  petitioning  creditor 
proves  his  allegations,  89. 

. to  answer  or  rebut  after  petitioning  creditor  proves  his  case,  8§. 

to  be  served  with  copies  of  order  to  show  cause,  and  petition. 
171. 

when,  may  demand  jury  trial,  172. 

on  dismissal  of  involuntary  petition,  to  recover  same  costs  as 
prevailing  party  in  suit  in  equity,  872. 
must  execute  all  instruments  necessary  to  enable  assignees  to  obtain 
their  estates.  333. 

not  guilty  of  fraud,  where  agent  exceeds  authority  and  accepts  com- 
promise, 92. 

on  death  of,  proceedings  may  be  continued,  330. 
preferences  by. 

must  be  shown  to  have  made  preference  when  insolvent,  86. 
must  be  shown  to  have  made  preference  when  in  contempla- 
tion of  insolvency,  86. 

must  be  shown  to  have  made  preference  when  bankrupt,  86. 
must  bo  shown  to  have  made  preference  when  in  contempla- 
tion of  bankruptcy,  86. 
sales  to  creditors  by,  when  void,  67,  71. 

. service  of  papers  on,  353. 
voluntary  petitions  by. 

when,  to  file  petitions,  47. 

where,  to  file  voluntary  petitions,  42,  43,  308. 

debts  of,  to  exceed  $300,  in  order  to  file  petitions,  42. 

when,  to  go  into  bankruptcy,  47. 

unable  to  prosecute  business  and  pay  debts,  should  file  vol- 
untary petitions,  104. 

when  court  may  order  sale  of  estate  of,  334. 

when  indorsers  are  not  liable  as  principal  till  after  judgment,  314. 

when  property  of,  liable  to  seizure,  858. 
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DECISION, 

of  district  court  rejecting  claim,  appeal  will  lie  to  circuit  court  from, 
188. 

of  judge  of  insolvency,  may  be  revised  and  corrected  as  to  matters 
of  fact,  205. 

when  appeal  allowed  from,  on  special  case  submitted,  827. 

DECREE, 

in  equity,  to  be  examined  in  U.  S.  Supreme  Court,  must  be  final,  205. 
joint,  api>eal  by  one  party  from,  to  be  dismissed  unless  other  party  is 
notified,  or  refuses  to  join,  205. 

made  after  insolvency,  to  wife,  is  void,  293. 

of  assignment  will  be  set  aside,  when  made  by  register  prior  to  ap- 
proval or  appointment  of  assignee,  233. 
must  be  recorded  on  certificate  of  clerk  of  district 
■court,  and  tender  of  fees,  208. 
to  be  recorded  by  clerk  of  district  court,  for  which  he 
is  to  receive  fees,  208. 

after  being  recorded,  to  be  returned  to  assignee,  208. 
certified  copy  of,  conclusive  evidence  of  assignee’s 
right  to  sue,  208. 

of  release,  bankrupt  cannot  be  compelled  by  register  to  execute,  280. 
of  trust  to  secure  note  to  wife  previously  to  voluntary  bankruptcy, 
void,  293. 

previously  made,  recording  within  four  months,  not  act  of 
bankruptcy,  298,  294. 

creditor  under,  to  prove  debt  as  secured  creditor,  184. 
party  having  claim  under,  must  prove  debt  after  sale,  168, 
294. 

bill  in  equity  will  lie  to  review  sales  under,  81,  168,  294. 
to  bank,  where  its  officers  had  no  cause  to  suspect  insolvency,  is 
valid,  293. 

DEFAULT, 

of  bankrupt,  when  excused,  342. 

DEFECTIVE  SCHEDULES, 

may  be  remedied  by  amendment,  48. 

DEFENSE, 

of  partners  not  joining  in  petition,  68,  867. 
dissolution  of  copartnership  no,  74. 

suspension  not  act  of  bankruptcy,  where  there  is  claim  of  valid,  76. 
discharge  no,  to  action  by  omitted  creditor,  who  had  attached  con- 
cealed property,  144. 

to  creditor’s  petition,  endeavoring  to  obtain  extension  of  time,  is, 
165,  170. 

DEFINITION, 

of  trader,  87. 

of  words  “any  creditor,”  in  22d  section;  186. 

and  meauing  of  terms  used  in  the  bankrupt  act,  358. 

of  bankruptcy,  69,  70,  92,  97. 

of  in  contemplation  of  bankruptcy,  69,  70,  92,  96,  97. 

of  insolvency,  69,  70,  86,  87,  92,  96,  97. 

of  in  contemplation  of  insolvency,  69,  70,  86,  87,  92,  96. 

of  procuring  property  to  be  taken  on  legal  process,  70,  71. 

of  suffering  property  to  be  taken  on  legal  process,  70,  71,  87. 

of  commercial  paj>er,  162,  177. 

DEFRAUDING  CREDITORS, 

sufficient  allegation  of  intent,  68. 


DEED, 
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DEMAND, 

debtor  entitled  to  jury  trial  on,  89. 

of  trial  by  jury,  must  be  made  on  return  day,  174. 

DEMANDS, 

# against  bankrupt  for  conversion,  may  be  proved  and  allowed,  886. 
not  collectable,  not  assets,  110,  188. 

DENIAL, 

and  demand  of  jury  trial  sufficient,  without  formal  answer  to  cred- 
itors’ petition,  174. 

DEPARTURE, 

when  an  act  of  bankruptcy,  67,  276,  277. 

of  debtor  with  intent  to  defeat  or  delay  creditors,  is  an  act  of  bank- 
ruptcy, 76. 

to  avoid  arrest,  is  an  act  of  bankruptcy,  276. 

from  home  with  intent  to  delay  creditors,  is  an  act  of  bankruptcy, 
275. 

from  home  with  the  greater  part  of  one’s  property,  is  an  act  of  bank- 
ruptcy, 276,  276. 

DEPOSITIONS, 

register  power  to  take,  66,  826,  862. 

register  has  power  to  take,  after  petition  filed,  in  cases  not  before 
him,  229. 

before  register,  how  taken,  327. 

before  register,  to  be  reduced  to  writing,  827. 

duty  of  register  in  taking,  827. 

register  should  permit  and  require  amendment  of,  when  deficient,  218, 
are  matters  of  record,  361. 

of  creditors’  claims,  are  not  affidavits  nor  depositions,  as  generally 
termed  by  practice,  182. 
not  to  be  taken  before  notary  public,  182. 

of  claims  in  involuntary  proceedings  by  copartnership,  must  be  ver- 
ified by  one  of  the  partners,  313. 

of  claims  in  involuntary  proceedings  cannot  be  verified  by  special 
attorney,  313. 

DEPOSIT, 

may  be  made  with  clerk,  to  cover  marshal’s  fees,  214. 
of  §60  to  be  made  as  security  for  register’s  fees,  241.. 
of  650  to  be  made  with  clerk  on  filing,  voluntary  petition,  246. 
of  860  to  be  made  in  involuntary  cases  on  adjudication,  246. 
clerk  on  receiving,  to  notify  register  that  $26  has  been  passed  to  his 
credit,  246. 

balance  of,  to  be  returned  to  depositor,  245. 
balance  of,  to  be  returned  to  assignee,  246. 

of  $50,  when  to  be  distributed  pro  rata  between  register,  marshal 
and  clerk,  242,  246. 

balance  of,  to  be  applied  on  unpaid  fees  of  marshal  or  clerk,  246. 
not  a fund  in  court  for  general  distribution,  246. 
register  not  to  receive,  unless  fees  equal  to,  242,  246. 
bankrupt,  assignee  or  creditor,  may  file  petition  to  redeem  and  dis- 
charge property  from,  367. 

DEP08IT8,  ' 

in  bank  by  assignee,  must  be  kept  separate,  834. 
of  moneys,  to  be  made  by  assignee  and  clerk  in  one  of  the  designated 
depositories,  870. 

report  of,  to  be  made  by  assignee  to  court  on  first  Monday  of  every 
month,  871.  » 

41 
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DEPOSITORIES, 

in  which  moneys  of  bankrupt’s  estate  are  to  bo  deposited,  to  be  desig- 
nated by  district  courts,  370,  371. 

moneys  to  be  drawn  from,  only  on  check  or  warrant  of  clerk  or  as- 
signee, countersigned  by  judge  or  register,  371. 

DESTROYING, 

books,  papers,  &c.,  ground  for  refusing  discharge,  146,  346. 

DIFFERENT  DISTRICTS, 

filing  petitions  in,  60,  366. 

DIRECTIONS, 

to  persons  contemplating  bankruptcy,  307,  308,  309,  310,  311,  312, 
313. 

DIRECTORS, 

of  banks  that  have  been  preferred,  cannot  be  assignees,  231 
or  trustees  cannot  file  bankruptcy  petition,  62,  126,  127. 

DISBURSEMENTS, 

of  assignee,  bow  paid,  336. 
of  assignee,  allowance  of,  845. 

DISCHARGE, 

actions  on  provable  debt  stayer!  to  await  question  of,  257. 

that  must  await  question  of,  338. 
adjournment  sine  die  terminates  proceedings  on,  138. 
allegations  in  creditor’s  petition  not  to  be  taken  as  true,  in  proceed- 
ings for,  137. 
application  for. 

when  bankrupt  may  apply  for,  346. 

may  be  applied  for,  after  sixty  days,  where  there  are  no  assets, 
110,  133,312,  345,  346. 

mav  be  applied  for,  after  sixty  days,  when  no  debts  proved, 
1*33,  345,  346. 

to  be  applied  for,  at  end  of  sixty  days,  where  assets  are 
worthless,  134. 

not  to  be  applied  for  before  six  months,  where  there  are  assets 
and  debts  proved,  133,  134,  312,  345,  346. 
application  for,  within  six  mouths  to  state  no  debts  proved,  or 
no  assets,  134. 

must  bo  applied  for  within  one  year,  only  Vhere  it  can  be 
• within  six  months,  134,  845,  346. 

application  for,  made  November  27,  1868,  adjudication  No- 
vember 26,  1867,  within  equity  of  statute,  134. 
refusal  to  grant,  because  application  not  made  in  one  year,  no 
bar  to  new  proceedings,  286,  313,  314. 
not  applied  for  within  three  months,  no  notice  of  second  and 
third  meetings  necessary,  134. 

superseding  bankruptcy  by  arrangement  not  to  affect  bank- 
rupt's right  to  apply  for,  304. 
bankuipt  to  sign  application  for,  134. 

application  for,  to  be  made  to  court  and  not  to  register,  312. 
proceedings  on  application  for,  346. 

special  order  of  reference  to  register  in  charge  of  case,  to  be 
made  by  clerk  on  filing  petition  for,  135,  207. 
list  of  creditors  who  proved,  to  he  filed  with  petition  for,  135. 
notice  of  application  for,  to  be  given,  whether  assets  and  debts 
or  not,  135. 

notice  of  application  for,  to  be  puhl  shed,  135. 
want  of  proper  notice  to  creditors,  of  application  for,  may 
affect  right  to,  135. 
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DISCHARGE — continued. 

application  for. 

register  can  order  notice  and  publication,  on  application  for, 

186. 

no  debts  proved,  and  no  assets,  publication  the  only  notice  of 
application  for,  186. 

proof  of  publication  of  application  for,  to  be  made  by  affi- 
davit of  printer,  135. 

ignorance  of  law  cannot  be  pleaded  on  application  for,  268. 
omission  to  give  notice  of  first  meeting  of  creditors,  not  to  be 
disregarded  on  application  for,  210. 
right  to  examine  bankrupt  does  not  expire  with  the  making  of 
his  application  for,  222. 

bankrupt’s  wife  may  be  examined  before  and  after  he  has  ap- 
plied for,  223. 

assent  of  majority  in  number  and  amount  of  creditors,  when  neces- 
sary, 198. 

burden  of  proof  with  creditor,  on  questions  of,  141. 
construction  of  amendment  of  July  14,  1870,  with  reference  to,  298, 
299. 

costs  on,  may  be  paid  out  of  funds  in  assignee's  hands,  248. 
creditors  cautioned  against  releasing  bankrupt  or  consenting  to,  197, 
198. 

omitted  from  schedules,  and  without  notice,  not  concluded 
by,  166. 

debts  affected  by. 

what  debts  not  affected  by,  848. 

all  provable  debts  prior  to  January  1869,  are  barred,  181. 
no  bar  to  debts  since  January  1,  1869,  not  proved,  where  no 
assets  or  assent,  131. 

of  debts  contracted  prior,  not  to  affect  debts  contracted  subse- 
quently, to  January  1,  1869,  311. 
promissory  note,  given  after,  for  debt  contracted  before  Jan- 
uary 1,  1869,  is  barred  by,  300. 
fiduciary  debts  are  not  affected  by,  139,  143. 
fiduciary  debts  are  not  barred  by,  267,  348. 
does  not  bar  claim  for  costs  awarded  by  arbitrators,  249. 
interlocutory  costs,  payable  under  order  of  nisi  prius,  are  bar- 
red by,  249. 

judgment  of  costs  recovered  by  sheriff  is  barred  by,  249. 
costs,  included  in  judgment  obtained  after  bankruptcy,  are 
barred  by,  250. 

of  principal,  releases  surety  on  appeal  bond  in  action  in  8tate 
court,  255. 

debt,  created  by  fraud  or  embezzlement  of  bankrupt,  not  bar- 
red by,  348. 

debt,  created  by  defalcation  of  bankrupt  as  a public  officer, 
not  barred  by,  348. 

does  not  free  bankrupt  from  liability  of  a criminal  nature,  168. 
any  court,  in  which  action  is  pending,  may  inquire  into  ques- 
tion whether  debt  is  barred  by,  265. 
w hether  particular  debt  is  affected  by,  not  a question  for 
bankruptcy  court,  255,  256. 
discontinuance  of  actions. 

• plaintiff  allowed  to  discontinue  without  costs,  on  defendant 

receiving,  205. 

action  to  be  discontinued  without  costs  after,  249. 
granted  before  suit  brought,  plaintiff  must  pay  costa  to  dis- 
continue, 283. 

granted  after  suit  brought,  plaintiff  may  discontinue  without 
coats,  283. 
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does  not  relieve  debtor  from  moral  obligation  to  pay,  813. 
form  of  bankrupt’s,  347,  348. 

DISCHARGE, 

granting  and  refusing. 

act  must  be  intentional  to  preclude,  78. 

act  of  bankruptcy,  committed  before  passage  of  act,  no  ground  for 
refusal  of,  113,  152,  ( contra , 5 B.  R.  423.) 
after  one  year. 

granting,  after  one  year,  discretionary  with  court,  109. 
granted  alter  one  year,  on  good  cause  shown  for  delay,  134. 
refused  after  one  year,  no  good  cause  being  shown  for  delay, 
134. 

assets  and  assent. 

not  granted  unless  assets  equal  fifty  per  cent,  or  assent  of 
creditors  filed,  131,  132,  198. 

granted  without  assent  where  assets  equal  fifty  per  ceut,  131, 
280,  314. 

not  granted  without  assent  unless  assets  equal  fifty  per  cent 
of  debts  contracted  since  January  1st,  1869,  132,  188,  198, 

297,  298.  299,  300. 

only  from  debts  contracted  prior  to  January  1st,  1869,  where 
assets  do  not  equal  fifty  per  cent,  and  assent  not  filed,  297, 

298,  299,  300,  311. 

to  be  granted  where  assets  equal  fifty  per  cent  of  debts  con- 
tracted since  Jauuary  1st,  lt*69,  311. 
granted  where  assent  tiled  of  majority  in  number  and  amount 
of  creditors,  whose  debts  are  proved  and  contracted  since 
January  1st,  1869,  311. 

refused  without  assent,  or  payment  of  debts,  or  fifty  per  cent 
assets,  314. 

assent  of  one  creditor  may  be  sufficient  to  obtain,  131,  198. 
granted  upon  filing  written  consent  of  only  creditor,  who  had 
provable  debt,  314. 

refused  where  no  assets  and  no  debts  proved,  unless  applica- 
tion therefor  is  made  within  one  year  after  adjudication, 
314. 

assignments. 

assignment  by  debtor,  to  creditor  to  secure  loan,  will  pre- 
vent, 146. 

assignment  of  goods  to  creditor  by  insolvent  debtor  will  pre- 
vent, 146. 

refused  where  general  assignment  for  benefit  of  creditors,  93, 
146,  148,  151. 

made  in  contemplation  of  bankruptcy,  will  prevent,  346. 
granted,  where  general  assignment  was  made  to  prevent  a 
creditor  from  obtaining  judgment,  149. 
refused,  insolvent  assigning  claim  to  secure  existing  creditor, 
148. 

refused,  where  assignment  of  claim  was  made  by  bankrupt  to 
creditor  subsequent  to  their  last  transaction,  288. 
refused,  where  bankrupt  made  a fiaudulcnt  assignment  of  any 
part  of  his  property,  346,  («/*>  6 B.  B.  414.) 
bankrupt  not  entitled  to,  where  his  wife  does  not  attend  examina- 
tion, 223. 

books  of  account  of  merchant,  or  tradesman. 

accidental  omissions  of  entries  in  books,  not  to  prevent,  148. 
refused  to  merchant,  or  tradesman,  not  keeping  proper  books 
of  account,  147,  148,  176,  346. 
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DISCHARGE — continued, 
granting  and  refusing. 

books  of  account  of  merchant,  and  tradesman. 

failure  to  keep  proper  books,  by  person  ceasing  to  be  a trader, 
no  bar  to,  147,  148. 

refused  to  merchant  failing  to  keep  cash  book,  148. 
refused,  where  omission  to  keep  books  of  account  is  not  will- 
ful, 148. 

refused  tradesman  not  keeping  invoice  or  stock  book,  148. 
refused  person  who  bought  and  sold  apples,  for  omitting  to 
keep  books  of  account,  148. 

refused,  where  omission  to  keep  books  of  account  was  not 
fraudulent  148. 

granted,  where  omission  to  make  entries  in  books  of  account  is 
only  temporary,  or  accidental,  148. 
refused,  where  entries  are  unintelligible,  148. 
refused,  where  receipts  and  disbursements  of  firm  are  not  all 
entered  in  cash  book,  148. 

•v.  not  refused,  where  accounts  have  been  transferred  from  mutil- 

ated books  to  others,  148. 

refused  to  merchant  or  trader  not  making  proper  entries,  176. 
causing,  or  suffering  loss  to  property. 

refused,  where  bankrupt  has  caused,  permitted  or  suffered  any 
loss,  waste,  or  destruction  of  his  property,  346. 
loss,  waste  and  destruction  of  estate,  prior  to  filing  petition, 
not  to  preclude,  143. 

. extravagance  after  filing  petition  will  prevent,  147. 

concealment  of  estate  and  books. 

refused,  where  bankrupt  has  concealed  any  part  of  his  estate, 
or  efiects,  or  any  books  or  writings  relating  thereto,  846. 
refused,  where  bankrupt  concealed  property  in  the  bands  of 
his  brother,  78. 

concealment  of  property  will  prevent,  67,  68,  141,  142. 
refused,  wbete  inventory  did  not  contain  property  conveyed 
in  fraud  of  grantors’  creditors,  142. 
refused  for  concealment  of  books  of  account,  142. 
refused  for  concealment  of  money,  142. 
refused,  for  omission  to  disclose  interest  in  property  that  had 
apparently  changed  hands,  142. 
conformity,  certificate  and  oath  of. 

not  granted,  till  certificate  of  conformity  made,  136,  187. 
granted,  when  Hi>ecifications  are  not  upheld,  and  register  gives 
certificate  of  conformity,  186. 
what  oath  bankrupt  takes  before  obtaining,  347. 
not  granted  where  bankrupt  dies  before  taking  oath  of  con- 
fonuity,  136. 

conveyance  by  bankrupt  of  any  part  of  his  property,  if  fraudulent, 
will  prevent,  346. 

in  contemplation  of  bankruptcy,  will  prevent,  346. 

to  wife  by  person  aware  of  insolvency,  precludes,  146, 
149. 

by  bankrupt,  with  knowledge  of  his  insolvency,  will  bar, 

269. 

creditor  to  be  heard  in  circuit  court,  in  relation  to  granting,  137,  204.’ 
destroying,  mutilating,  &c.,  books,  &c, 

refused,  where  books,  documents,  papers,  writings  or  securities 
have  been  destroyed,  mutilated,  altered  or  falsified,  146, 
84G. 

not  refused,  if  mutilation  or  alteration  be  satisfactorily  explained, 
146. 
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DISCHARGE — continued, 
granting  and  refusing . 

concealment  of  estate  and  books. 

refused  for  withholding  title  to  property  intentionally,  142. 
refused,  where  title  to  property  is  concealed  by  colorable  con- 
veyance, 144. 

refused,  where  willful  failure  to  disclose  joint  estate,  and  joint 
books  of  account,  144. 
false  and  tictitious  debts. 

refused  where  false  or  fictitious  debt  is  admitted,  147,  346. 
refused  for  not  disclosing  false  or  fictitious  debt,  147. 
false  or  fraudulent  entries. 

refused,  where  bankrupt  was  privy  to  false  or  fraudulent  entry 
in  books  of  account  or  documents,  145,  146. 
not  granted,  where  bankrupt  made  or  was  privy  to  any  false 
or  fraudulent  entry  in  any  book  of  account,  or  other  docu- 
ment, 346. 
false  swearing. 

refused  where  bankrupt  swears  falsely,  78,  140. 
not  granted,  where  bankrupt  willfully  swears  falsely  in  affi-" 
davit  or  upon  examination,  346. 
fraud  against  act. 

refused,  where  bankrupt  has  been  guilty  of  any  fraud,  contrary 
to  the  true  intent  of  the  act,  161,  346. 
not  granted,  where  there  is  a fraudulent  suspension  of  commer- 
cial paper,  88. 

fraud  of  law,  with  intent,  must  be  shown  to  prevent,  141. 
fraud,  contrary  to  bankrupt  act,  will  prevent,  141. 
technical  frauds,  under  section  39,  no  bar  to,  268,  269. 
under  section  29,  it  must  be  proved  that  bankruptcy  was  in 
contemplation,  to  bar,  269. 

under  section  85,  it  must  be  shown  that  creditor  was  party  to 
fraud,  to  bar,  269.  - 
fraudulent  debts. 

creation  of  debt  by  fraud,  no  ground  for  refusing,  148. 
buying  goods  fraudulently,  or  with  knowledge  of  inability  to 
pay,  will  not  prevent,  148. 

gaming. 

not  granted,  where  bankrupt  has  lost  any  part  of  his  property 
at  gaming,  346. 

bankrupt  losing  money  by  gaming,  not  to  obtain,  253. 
refused,  where  property  is  lost  iu  gaming,  though  no  creditors 
oppose,  147,  156,  253. 

refused,  where  the  money  that  was  lost  had  been  won  at  gam- 
ing, 253. 

refused  to  bankrupt  keeping  gambling  house,  and  making  and 
losing  money  thereby,  253. 

gifts  made  by  bankrupt,  if  fraudulent,  will  prevent,  79,  146,  346. 
granted  same  in  voluntary  and  involuntary  proceedings,  184, 198,  297. 
granted  without  jurisdiction,  is  no  discharge,  164.  • 

granted  when  charges  not  sustained,  143. 

guilty  of  fraud,  or  negligence  in  care,  custody  or  delivery  of  property, 
no,  346. 

influencing  action  of  creditor  at  any  stage  of  the  proceedings  by  pecu- 
niary consideration  or  obligation,  will  prevent,  346. 
jurisdiction  of  circuit  court,  on  revision  of  district  court  judgment 
refusing,  204. 

mortgage  to  creditor  by  insolvent,  within  six  months,  when  to  pre- 
vent, 149. 

not  granted  till  requirements  of  act  are  complied  with,  110. 
not  granted  till  all  papers  are  filed  with  clerk,  137. 
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DISC  II A RG  E — coni  in  ued. 
granting  and  refusing. 

not  to  be  refused  for  want  of  publication  of  assignee’s  appointment, 
149. 

one  member  of  firm  not  filing  schedules,  no  ground  of  refusal  to  the 
others,  149. 
payments. 

refused  where  fraudulent  payments  are  made,  152,  346,  {also 
5 B.  R.  414  .) 

payment  of  debt,  without  fraudulent  intent,  not  to  prevent, 
146. 

payments  short  time  before  bankruptcy,  will  not  necessarily 
prevent,  146. 

payment  of  current  expenses  out  of  current  earnings,  not  to 
prevent,  146. 

refused,  where  payment  to  certain  creditors  by  debtor  know- 
ing himself  to  be  insolvent,  149. 
payment  to  petitioning  creditor,  on  discontinuance  of  proceed- 
ings, will  bar.  282,  283. 

payment  of  servants  wages  by  insolvent  will  not  prevent,  108. 
payment  to  attorney  to  conduct  bankruptcy  proceedings  will 
not  prevent,  141,  146,  149,  265. 
payments,  made  in  contemplation  of  becoming  bankrupt,  will 
prevent,  346. 

personal  presence  of  bankrupt  not  necessary  to  obtain,  136. 
pledge  made  in  contemplation  of  bankruptcy,  and  with  intent  to  pre- 
fer, &c.,  will  prevent,  151,  346,  347,  {also  5 B.  R.  414.) 
preferences. 

preferences  contrary  to  provisions  of  the  act,  and  fraudulent, 
will  prevent,  346. 

refused  where  fraudulent  preference,  146,  151. 
refused  only  when  preference  comes  within  sections  35  or  29, 
149.  268,  269. 

refused  for  fraudulently  preferring  certain  creditors  over  others, 
265. 

refused  where  fraudulent  preference  is  within  four  months,  266. 
fraudulent  preference  since  passage  of  bankrupt  act  will  bar, 
264,  265. 

fraudulent  preference  with  intent,  will  prevent,  141,  {also  6 B.  R. 
414.) 

preferences  must  be  fraudulent  within  section  29,  to  prevent, 
141. 

intention  need  not  be  known  to  creditor  receiving  preference, 
to  prevent,  147.  • 

payment  of  attorney’s  fees,  not  such  a preference  as  will  pre- 
vent, 95,  265. 
procuring  assent  to. 

not  granted  where  assent  of  creditor  to,  is  procured  by  any 
* pecuniary  consideration  or  obligation,  346. 

granted,  where  assent  of  creditor  not  procured  by  pecuniary 
consideration,  150. 
procuring  seizure  on  legal  process. 

procuring  property  to  be  attached,  sequestered  or  seized  on 
execution,  will  prevent,  346. 

refused,  where  bankrupt  procures  his  property  to  be  seized  on 
legal  process,  145. 

attachment  of  property,  without  knowledge  or  consent  of 
debtor,  not  to  prevent,  145. 

refused,  though  no  creditor  oppose,  where  prohibited  act  is  shown, 
by  record,  149. 

upon  conviction  of  misdemeanor  under  the  act,  151. 
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DISCHARGE — continued, 
granting  and  refusing. 

refused,  where  property  has  been  placed  by  bankrupt,  so  it  can  be 
administered  by  State  authority,  265. 
for  want  of  jurisdiction,  where  bankrupt  did  not  reside  or 
carry  on  business  in  district  for  longest  period  of  six 
months,  318. 

upon  what  grounds,  846,  847. 
register  has  no  authority  to  grant,  312. 

no  power  to  hear  question  of  allowance  or  suspension  of,  220. 
326. 

removing,  or  causing  property  to  be  removed  from  district,  with  in- 
tent to  defraud  creditors,  will  prevent,  146,  846. 
sale  before  passage  of  bankrupt  act,  though  fraudulent,  does  not 
preclude,  68. 

of  stock  to  father-in-law,  without  change  of  possession,  will 
. preclude,  149. 

schedules. 

granted,  where  schedules  in  propria  forma,  in  involuntary  pro- 
ceedings, were  not  filed  till  after  application  for,  106. 
granted,  where  creditors’  flames  are  omitted  from  schedules 
with  their  consent,  110,  141. 

.not  refused,  uuless  creditors'  names  are  omitted  from  schedules 
will)  fraudulent  intent,  141. 

omissions  of  creditors’  names  must  be  willful,  or  fraudulent, 
to  prevent,  or  avoid,  144,  158. 

refused,  until  estate  in  expectancy  is  inserted  in  schedules,  142. 
second  bankruptcy. 

when  granted  in  second  bankruptcy,  347. 
when  refused  in  second  bankruptcy,  847. 
on  second  bankruptcy,  not  granted  without  payment  of  sev- 
enty-five per  cent,  or  assent  of  that  per  cent  of  creditors,  139. 
to  partners,  granted  and  refused  same  as  to  individuals,  351. 
transfer,  if  fraudulent,  will  prevent,  846. 

made  in  contemplation  of  becoming  bankrupt,  and  with  intent 
^o  prefer,  will  preclude,  346,  847,  (also  6 B.  R.  414.) 

DISCHARGE, 

granted  insolvent,  by  magistrate  holding  fraudulent  deed  of  trust, 
is  void,  149. 
impeaching. 

cannot  be  impeached  collaterally,  183,  144. 
under  act  of  1841,  may  be  impeached,  where  creditor  receives 
money,  not  to  oppose,  144. 

creditors  may  impeach,  for  hand,  or  willful  concealment,  153, 
Is  judgment  of  court  having  jurisdiction,  183,  144. 
jurisdiction  of  bankrupt  court,  not  dependent  on  bankrupt’s  right  to, 
104,  200. 

not  to  prevent  enforcement  of  liens  upon  property  fraudulently  con- 
veyed by  bankrupt  and  other  party,  144.  « 

objecting  to. 

register  no  power  to  decide  questions  arising  on  objections 
to,  136. 

unless  bankrupt  makes  disclosures,  assignee  to  object  to,  142. 
creditor  can  only  object  in  bankruptcy  court  to  grauting  of, 
158. 

insufficiency  of  assets  no  ground  of  objection  by  creditors 
whose  debts  were  contracted  prior  to  January  1st,  1869,  298. 
of  assignee  from  all  liability,  when,  aud  by  whom  to  be  made,  344, 
345. 

of  debts  prior  to  January  1st,  1869,  uo  assets,  or  assent  necessary 
for,  139. 
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DISCII ARGE — continued. 

opposition  to. 

grounds  of  opposition  to,  44,  47,  49,  67,  68. 
residence  no  ground  of  opposition  to,  47. 
want  of  ordinary  care  in  custody  of  property,  is  ground  of 
opposition  to,  142, 

permitting  loss,  waste  or  destruction  of  property,  ground  for 
opposing,  142. 

preventing,  through  negligence,  property  coming  to  hands  of 
assignee,  ground  for  opposing,  142. 
agreement  not  to  oppose,  void,  850. 
effect  of  agreement  not  to  oppose,  on  creditor,  860. 
contract  not  to  oppose  is  void,  66. 
covenant  not  to  oppose,  void,  66. 
security  for  not  opposiug,  void,  66. 
no  dividend  to  creditor  forbearing  to  oppose,  66,  67. 
creditor  agreeing  not  to  oppose,  what  to  forfeit,  66,  67. 
register  to  state  in  his  return  whether  any  opposition  to,  136. 
creditor  must  prove  debt  to  oppose,  137. 
creditor  need  not  prove  debt  in  order  to  oppose,  133,  137. 
secured  creditor,  who  has  not  proved  debt,  cannot  oppose,  137, 
269. 

creditor  who  obtained  judgment  after  adjudication,  cannot 
oppose.  (In  re  GaUison,  6 B.  11.  363.) 
creditor  must  enter  his  appearance  oil  return  day  to  oppose, 

137,  369. 

a person,  who  becomes  creditor  after  removal  of  goods,  not  to 
oppose,  146. 

creditor,  whose  claim  was  barred  by  statute  of  limitations  at 
time  of  removal  of  goods,  not  to  oppose,  146. 
party  opposing,  must  show  collusion,  and  no  debt  or  semblance 
of  debt,  147. 

under  section  29,  it  must  be  proved  that  bankruptcy  was  in 
contemplation,  ih  order  to  oppose,  149. 
under  section  86,  it  must  be  proved  that  creditor  was  party  to 
fraud,  in  order  to  oppose,  149. 
opposition  to,  how  made,  347. 
bankrupt’s  examination  to  be  used  in  opposing,  189. 
petition  in  op]>osition  to,  on  failure  of  proof,  to  be  dismissed 
with  costs,  185,  140. 

petitioning  creditor  opposing,  entitled  to  trial  by  jury,  143. 
creditors,  who  oppose,  must  prove  their  allegations,  269. 
plead  ng. 

fraudulent  concealment  can  be  set  up  against  certificate  of,  78. 
fraudulent  concealment  to  be  set  up  against,  whenever  and 
wherever  pleaded,  153,  164. 

no  defense  to  action  by  omitted  creditor,  who  had  attached 
concealed  property,  144. 

not  to  be  impeached  collaterally,  in  action,  where  pleaded  in 
bar,  144,  153. 

defendant  pleading,  entitled  to  costs,  250. 

* by  State  court,  under  insolvent  laws,  since  bankrupt  act,  no 
defense  to  action,  204,  255. 

pleading,  does  not  dissolve  attachment  made  more  than  four 
months  before  bankruptcy  proceedings,  255. 
effect  of,  to  be  passed  upon  by  court  in  which  it  is  pleaded,  255. 
U.  8.  court,  no  jurisdiction  to  review  decision  of  highest  court 
of  State  in  favor  of  defendant  pleading,  255. 
pleadings  and  issues  incident  to,  distinct  from  other  bankrupt  pro- 
ceedings, 137,  128. 
procuring  assent  to. 

procuring  assent  of  creditors  to,  66.  67. 
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procuring  assent  to. 

section  29  does  not  prohibit  bankrupt  from  procuring  assent 
to,  197. 

section  29  only  prohibits  bankrupt  from  procuring  assent  by 
pecuniary  consideration,  197. 

payment  of  counsel  fee  after,  and  independently  of  creditors’ 
consent,  is  not  procuring,  by  pecuniary  consideration,  assent 
to,  197. 

allegation  of  procuring  assent  to,  by  pecuniary  consideration, 
when  too  vague,  197. 

sufficient  averment  of  influencing  creditors  by  pecuniary  con- 
sideration, 143,  197. 
question  of,  lmw  tried,  347. 

register  has  no  right  to  make  certificate  and  request  opinion  of  court 
as  to,  220. 

setting  aside  and  annulling. 

when  application  to  set  aside,  must  be  made,  849. 
application  to  set  aside,  how  made,  349. 
notice  of  application  to  set  aside  must  be  given  to  bankrupt,  349. 
application  may  be  made,  within  two  years,  to  court  that 
granted  it,  to  set  aside  and  annul  same,  254  349. 
authority  to  annul  by  bankrupt  court  is  incompatible  with  ex- 
ercise of  same  power  by  State  court,  254. 
no  application  to  set  aside,  to  be  entertained  by  any  but  U.  S. 
bankrupt  court,  264.  ^ 

Federal  courts,  and  not  State  courts,  have  power  to  set  aside 
and  annul,  144,  153. 

to  he  set  aside,  only  by  direct  proceedings  on  the  ground  that 
it  was  fraudulently  obtained,  254. 
petition  to  annul,  not  supported  by  evidence,  to  be  dismissed 
with  costs,  284. 

must  he  attacked  within  two  years,  142. 

proceedings  to  set  aside,  must  be  commenced  within  two  years, 
163. 

proceedings  to  set  aside,  allowed  after  two  years  when  creditor 
had  no  notice  or  opportunity  to  petition  before,  155. 
regular  specifications  to  set  aside  discharge  must  be  filed  in 
same  district  as  bankruptcy  proceedings,  154. 
specifications  in  proceedines  to  set  aside,  must  set  forth  plainly 
and  fully  the  acts  charged,  154. 
bankrupt  entitled  to  notice  of  proceedings  to  set  aside,  154. 
in  proceedings  to  set  aside,  bankrupt  entitled  to  rebut  and 
• disprove  the  allegations,  154. 

in  proceedings  to  set  aside,  as  to  what  is  too  vague  an  aver- 
ment of  omission  from  schedules,  155. 

. for  what  annulled,  849. 

set  aside  for  the  same  acts  that  would  prevent  the  granting 
thereof,  164. 

accidental  or  unintentional  omission  without  fraudulent  intent, 
not  sufficient  to  invalidate,  154. 
set  aside  and  annulled  for  false,  willful  swearing  to  affidavit 
to  schedules,  155. 

averments  as  to  concealment  of  personal  property,  when  too 
vague  to  vacate  certificate  of,  143. 
wife  of  bankrupt,  not  required  to  testify  in  proceedings  to  set 
aside,  153,  154. 
specifications  in  opposition  to. 

specifications  may  be  tiled,  at  any  time  before  period  fixed  by 
general  order  24,  138. 

specifications  to  be  allowed  to  be  filed  nunc  pro  tunc , 138. 
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DISCHARGE — continued. 

specifications  in  opposition  to. 

creditor  opposing,  to  file  written  specifications  within  ten  days 
after  appearance,  369. 

time  for  filing  specifications  may  be  enlarged,  369. 
creditor  not  apj taring  on  return  daw  cannot  file  specifications, 
269. 

any  creditor  having  provable  debt  may  file  specifications,  137. 
new  oath  of  conformity  to  be  taken,  where  specifications  are 
filed  and  withdrawn,  136. 
creditor  bound  by  significations,  136. 

vagueand  general  significations,  not  allowed  in  opposition  to, 143. 
specifications  must  be  precise  and  definite,  and  must  particu- 
larize facts,  143. 

specifications  must  be  distinct,  precise  and  specific,  164. 
strictness  of  common  law  pleading,  not  required  in  specifica- 
tions, 269. 

specifications  to  contain  such  particularity  of  statement  as  to 
give  reasonable  notice  of  what  is  expected  to  be  proved,  269. 
specifications  to  state  that  omissions  in  schedules  were  iuten- 
tional,  141. 

specifications  to  state  that  false  statements  were  intentional,  141. 
• specifications  must  allege  willful  false  swearing,  as  w’ell  as 
willful  omission  in  schedules,  143. 
specifications  need  not  state  amount  of  pecuniary  considera- 
tion given  for  assent,  150. 

specifications  to  state  particularly,  what  property  placed  in 
wife’s  bands,  154. 

specifications  to  state  particularly,  what  books  and  papers 
I withheld,  154. 

nature  and  circumstances  of  alleged  fraud  to  be  specifically 
set  forth  iu  specifications,  154. 

s{>ecifications  should  allege  a fraudulent  and  willful  omission 
from  schedules,  164. 

specifications  need  not  state  that  persons,  to  whom  fraudulent 
payments  were  made,  were  creditors,  269. 
specifications  must  state  that  bankrupt  willfully  swore  falsely 
to  a material  fact,  140,  141. 

specifications  not  to  be  stricken  out  because  all  the  transac- 
tions alleged  occurred  before  the  passage  of  the  bankrupt 
act.  (In  re  Cretiew,  6 B.  R.  423.) 
creditor  allowed  to  prove  only  what  is  set  out  in  specifications, 
163. 

specifications  may  be  sustained  by  testimony  of  bankrupt,  143. 
specifications  may  be  sustained  by  testimony  of  bankrupt  and 
his  brother,  269. 

specifications  too  vague  too  be  triable,  to  be  overruled,  148. 
proceedings  on  specifications,  869. 
when  creditor  not  bound  by,  49. 
when  bankrupt  entitled  to,  847. 
when  bankrupt  not  entitled  to,  848. 

DISCONTINUANCE, 
of  actions. 

w here  defendant  received  discharge,  plaintiff  allowed  to  dis- 
. continue  without  costs,  205. 

without  costs  in  assumpsit,  where  defendant  is  discharged  after 
suit  brought,  283. 

plaintiff  to  pay  costs  where  discharge  was  granted  before  ac- 
tion brought,  283. 
of  bankruptcy  proceedings. 

of  involuntaiy  proceedings,  before  adjudication  allowed  on 
cousent  of  petitioning  creditor  and  debtor,  281. 
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of  bankruptcy  proceedings. 

of  Involuntary  proceedings  before  adjudication,  no  notice  to 
other  creditors  required,  281,  286. 
of  involuntary  proceedings,  when  creditors  at  meeting  so  de- 
cide, *286. 

of  proceedings  wl>ere  bankrupt,  and  all  creditors  who  have 
proved,  consent,  303. 

payment  to  petitioning  creditor  on,  is  a fraudulent  preference, 
and  is  liable  to  forfeiture,  282. 

payment  to  petitioning  creditor  on,  will  bar  discharge,  282,  283. 
in  voluntary  proceedings,  previously  to  adjudication,  on  con- 
sent of  all  creditors  who  have  provable  debts,  281,  282. 
in  voluntary  proceedings,  when  recommended)  282. 
before  adjudication,  clerk  to  tax  costs  and  return  balance  to 
depositor,  283. 

DISMISSAL, 

of  appeal  to  circuit  court,  where  notice  not  given  to  clerk  of  district 
court  within  ten  days,  286. 

from  district  to  circuit  court,  for  non-compliance  with  sec- 
tions 8 and  24,  and  rule  26,  286. 
on  rejected  claim  for  not  filing  statement,  286. 
from  joint  decree,  when  all  defendants  do  not  join  in,  286. 

of  petitions. 

without  costs,  of  assignee’s  petition  for  sale  and  proceeds  of 
property,  284. 

with  costs,  of  petition  of  assignee  to  set  aside  deed  not  stating 
facts  sufficient,  286. 

of  petition  to  annul  discharge,  with  costs,  where  evidence  fails 
to  support,  284. 

of  petition  not  subscribed  to  by  petitioner,  284. 
of  petition,  where  bankrupt  aud  all  creditors,  who  have  proved, 
consent,  303. 

of  creditor’s  petition  for  incurable  defects  in  it,  the  deposition 
or  proof  of  claim,  286. 

of  creditor's  petition,  costs  to  be  taxed  by  register  on,  284,  284. 
of  creditor's  petition,  135,  154,  172. 

Of  bankruptcy  proceedings. 

. of  proceedings,  j>etilioning  creditor  to  pay  costs  of,  284,  286. 
of  proceedings  previously,  to  adjudication  by  request  of  credit- 
ors, with  consent  of  bankrupt,  286. 
of  proceedings,  not  to  be  made  after  adjudication,  286. 
of  proceedings  in  voluntary  bankruptcy,  where  petition  is  de- 
fective or  unintelligible,  284. 

of  voluntary  proceedings  commenced  after  involuntary,  in 
another  district,  318. 

of  involuntary  proceedings,  with  costs,  where  petition  is  not 
correct,  or  allegations  not  sufficient,  284. 
of  involuntary  proceedings,  with  costs,  where  petitioning  cred- 
itor fails  to  prove  his  case,  284. 
of  involuntary  proceedings,  marshal,  on  payment  of  costa,  to  de- 
liver property  to  debtor  after,  286. 
of  involuntary  proceedings,  where  copartnership  petition  and 
deposition  of  claim,  not  verified  by  one  of  the  partners,  813. 

of  writ  of  error,  with  costs,  when  not  appropriate  remedy,  286. 

to  circuit  court,  with  costs,  where  no  error  of  law  is 
claimed,  285. 

where  all  defendants  do  not  join,  286. 

DISPATCH, 

in  business  register  to  use  reasonable,  224. 

DISPOSAL, 

of  property,  how  restrained,  170.  • 
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DISPOSING, 

of  books  of  account,  or  of  business  or  title  papers,  a misdemeanor, 

156. 

with  intent  to  defraud,  of  goods  obtained  on  credit,  a misdemeanor, 

157,  357. 

of  entire  or  greater  portion  of  stock  in  trade,  out  of  usual  course  of 
business,  is  act  of  bankruptcy,  279. 

DISPUTED  CLAIMS, 

how  settled,  327. 

amount  of,  how  ascertained,  338. 

DISPUTED  PROPERTY, 

may,  upon  petition  of  assignee,  be  ordered  to  be  sold,  341. 
proceeds  on  sale  of,  to  be  measure  of  value  in  any  action,  341. 
may  be  recovered  from  possession  of  assignee  by  proper  action,  341. 
DISSOLUTION, 

of  partnership,  5.6,  59,  60. 
of  partnership,  no  defense  for  debtor,  74. 

DISTRAINT, 

for  rent,  costs  of  not  allowed,  270. 

on  cotton  raised,  held  in  a certain  case,  landlord  could  not 
make,  271. 

exempt  property  sold  on,  assignee  to  pay  bankrupt  only  what 
is  exempt  under  State  laws,  271. 
unless  warrant  issue  before  filing  petition,  bankrupt  has  no 
priority  for  rent,  272. 

DISTRIBUTION, 

.of  assets,  55,  56,  57. 

of  assets,  to  be  made  in  accordance  with  provisions  of  bankrupt  act, 
256. 

of  assets  among  creditors,  policy  of  bankrupt  act  to  compel,  161. 
of  assets,  State  courts  not  to  interfere  with,  256. 
of  assets,  joint  and  separate  estates  to  be  considered  as  distinct  in, 
266,  257. 

of  estate,  amongst  creditors,  how  made,  343. 
of  estate,  what  creditors  paid  in  full,  343. 
of  estate,  to  what  amount  creditors  paid  in  full  on,  843. 
of  copartners’  estate,  how  made,  350,  351. 
register  to  make  all  orders  of,  218,  224. 
register  to  furnish  assignee  certified  copies  of  orders  of,  218. 
DISTRICT, 

voluntary  petition  to  be  filed  in  debtor’s,  42,  43. 

in  what,  partnership  declared  bankrupt,  48,  60,  104. 

where  debtor’s  domicil  is,  petition  filed  in,  to  be  first  heard,  67. 

hearing  to  be  had  in,  where  petition  first  filed,  67. 

jurisdiction  of  district  courts,  limited  to  their  resj>ective  districts,  200. 

bankruptcy  court  no  power  to  issue  process  to  marshal  out  of,  116, 

DISTRICT  COURTS, 

actions  pending  in  State  courts,  not  to  be  transferred  to,  115. 
appeals  from. 

appeals  may  be  taken  to  circuit  court  from,  201. 
usual  appeal  bond  to  be  given  on  appeal  to  circuit  court  from, 
203. 

cannot  enlarge  right  of  appeal  under  section  8,  203. 

will  approve  appeal  bond  filed  after  ten  days,  if  otherwise 

. regular,  203. 

circuit  court  no  jurisdiction  of  appeal  from,  unless  same  per- 
fected, as  required  by  section  8,  within  ten  days,  203,  206. 
filing  and  serving  notice  of  appeal  from,  within  ten  days,  give 
circuit  court  jurisdiction,  205. 
time  of  filing  transmiss  may  be  enlarged,  205 
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COU  R T S — con  ti  n ued. 
appeals  from. 

dismissal  of  appeal  to  circuit  court  from,  for  non-compliance 
with  sections  8 and  24,  and  Rule  26,  286. 
appeal  will  lie  to  circuit  court,  from  decision  of,  rejecting 
claim,  188,  328. 

dismissal  of  ap]>eal  to  circuit  court  from,  on  rejecting  claim, 
for  not  tiling  statement  within  10  days,  286. 
decision  of,  on  rejecting  claim,  perfecting  and  proceedings  on 
api>eal  to  circuit  court  from,  370. 
appeals  in  equity  to  circuit  court  from,  to  be  regulated  by 
same  rules  as  appeals  in  equity  in  U.  8.  courts,  870. 
notice  of  intention  to  appeal  to  circuit  court  from,  to  be  given, 
188. 

costs  allowed  successful  creditor  on  appeal  to  circuit  court 
from,  188. 

are  courts  of  bankruptcy,  199,  323. 
arrest  and  imprisonment  of  bankrupt. 

may  issue  warrant  for  arrest  of  bankrupt,  853. 
will  protect  bankrupt  from  arrest  after  discharge,  219,  220,  258. 
will  not  interfere  with  arrest  of  bankrupt  on  judgment,  which 
it  lias  no  power  to  discharge,  219,  268. 
may  issue  w rit  of  habeas  corpus,  and  release  bankrupt  from 
arrest  and  imprisonment  in  action  on  dischargeable  debt,  257. 
cannot  relieve  from  arrest  and  imprisonment,  persons  unjustly 
charged  with  matters  not  within  its  cognizance,  258. 
may  by  habeas  corpus  coui|>el  the  production  of  bankrupt  in 
custody,  before  register,  lor  examination,  219. 
circuit  courts  may  revise,  correct  and  reverse  the  rulings  and  judg- 
ments of,  202. 

have  jurisdiction  on  revision  of  judgment  of,  refusing 
discharge,  204. 

holding  of. 

where  may  be  held,  201. 

may  sit  in  any  part  of  district  after  due  notice  given,  201. 
injunctions  and  stay  of  proceedings  by. 

can  enjoin  action  in  State  court  commenced  subsequently  to 
bankruptcy,  258. 

in  which  proceedings  are  pending,  alone  to  grant  injunction 
under  section  21,  274. 

not  to  interfere  with  pending  suits  when  liens  exceed  assets, 
145. 

to  prevent  interference  with  property  after  filing  of  voluntary 
petition,  169. 

have  power  to  restrain  enforcement  of  mortgage  on  property  in 
assignee's  possession,  173. 
may  restrain  parties  litigant  in  State  courts,  204. 
to  continue  stay  of  proceedings  till  reasonable  time  to  apply 
for  discharge,  204. 

will  not  interfere  with  the  possession  of  receiver  properly  ap- 
pointed by  State  court.  (Alden  v.  Lotion,  Hartford  and  Eri* 
Jt.  Jt.  Co.,  5 L.  R . 230.) 
jurisdiction  of. 

jurisdiction  of,  in  what  matters,  42,  48,  49,  60,  823. 
no  power  to  issue  process  to  marshal  out  of  district,  116,  173. 
no  jurisdiction  outside  of  respective  districts,  173,  200. 
original  jurisdiction  in  respective  districts  in  all  matters  and 
proceedings  in  bankruptcy,  199. 
jurisdiction  superior  and  exclusive  in  bankruptcy  matters,  200, 
201. 

jurisdiction  does  not  depend  on  bankrupt’s  right  to  discharge, 

200. 
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DISTRICT  COURTS— continued. 
jurisdiction  of. 

have  jurisdiction  over  foreclosure  suit,  commenced  after  bank- 
ruptcy, in  Stale  court,  204. 

jurisdiction  of,  exclusive  in  instituting  proceedings  in  bank- 
ruptcy, 204. 

have  adequate  jurisdiction,  at  law  and  in  equity,  of  all  bank- 
ruptcy mailers,  204. 

bankrupt  act  confers  jurisdiction  on,  in  certain  cases.  (Scam- 
won  v.  Cole,  6 B.  R.  257.) 

no  jurisdiction  over  petition  by  creditor  claiming  property 
under  unrecorded  mortgage,  205. 
have  no  authority  to  sit  in  judgment  on  errors  of  State  courts, 
204. 

have  no  authority  to  withdraw  cases  from  State  courts,  213. 
jurisdiction  of,  not  exclusive  where  attachment  was  more 
than  four  months  before  bankruptcy,  255. 
have  authority  to  compel  obedience,  324. 
have  not  jurisdiction  in  involuntary  cases,  unless  at  the  time 
of  the  trial  the  debtor  owes  over  $300,  and  petitioning  cred- 
itor’s debt,  exclusive  of  costs,  equals  $250.  ( In  re  S.  Kelly , 
5 B.  R.  214.) 
sales  by  order  of  court. 

mav  order  sale  of  property  perishable  or  liable  to  deteriorate  in 
value,  111,  311. 

cannot  order  sale  of  perishable  property  not  in  possession  of 
marshal  or  assignee,  112. 

can  order  sale  of  mortgaged  premises  free  of  encumbrance, 
114,  204. 

power  of,  to  order  in  summary  way,  sale  of  property  in  pos- 
session of  third  party.  ( Knight  v.  Cheney , 6 B.  R.  305.) 
when  to  order  salt*,  166. 

to  fix  time  and  place  when  and  where  registers  to  act,  363. 
not  to  pass  on  question  whether  particular  debt  is  affected  by  dis- 
charge, 255,  256. 

to  designate  depositories,  in  which  moneys  of  bankrupt’s  estate  are 
to  be  deposited,  370,  371. 
will  not  go  behind  record  of  StAte  court,  256. 

will  transfer  proceedings,  where  register  acts  unfairly,  or  evinces  im- 
pro|»er  feeling,  226. 
writs  of  error  to  circuit  court  from. 

may  be  allowed  where  over  $500  is  claimed,  201,  202,  328. 
from,  to  circuit  court,  no  question  of  fact  to  be  re-examined 
on,  202. 

DISTRICT  COURT  JUDGE, 

sitting  at  chambers,  same  powers  and  jurisdiction  as  if  holding 
court,  200,  323. 

has  power  and  jurisdiction  of  circuit  court  in  bankruptcy,  where 
there  is  no  organized  circuit,  200. 
unable  to  act,  circuit  judge  to  act  in  his  place,  199,  200. 
may  direct  trial  of  issues  by  jury,  174. 

decision  of,  on  question  certified  to  be  filial,  unless  appeal  be  previ- 
ously agreed  to,  203,  327. 
register  may  act  at  chambers,  in  aid  of,  219. 
to  appoint  registers  in  their  several  districts,  325. 
may  remove  any  register  within  district,  221,  327. 
may  direct  register,  in  dispatchiug  administrative  business  and  un- 
contested matters,  825. 

vacancy  in  office  of,  how  filled  in  case  of  sickness,  359. 
to  countersign  checks  and  warrants  of  assignee  or  clerk  to  draw 
deposited  money,  871. 
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to  decide  questions  of  fact  or  law  raised  before  register,  826. 
to  sign  register’s  certificate  of  question  raised,  if  he  approve  of  same, 
327. 

to  direct  register  where  to  attend  in  district,  826. 
may  order  person  guilty  of  contempt  to  pay  costs,  328. 
all  elections  and  appointments  of  assignees  are  subject  to  approval 
of,  331. 

may  require  assignee  to  give  bond,  331. 

. See  aUo  Jcdok  op  District  Court. 

DISTRICT  OF  COLUMBIA, 

Supreme  Court  of,  has  same  jurisdiction  in  bankruptcy  as  district 
courts,  199. 

DITTO, 

the  word,  not  be  used  in  schedules,  by  way  of  reference,  43. 

DIVIDENDS, 

already  declared,  not  to  be  disturbed  by  subsequent  proof  of  debt, 
194,  195. 

assignee  not  to  call  second  or  third  meetings  without  assets  to  make, 
192. 

compelled  to  pay,  without  receipt,  194. 
cannot  refuse  to  pay,  on  surrender  of  security,  194. 
not  sending,  as  requested  by  letter,  will  be  deemed  to  have  re- 
fused to  pay,  195,  249. 
may  be  compelled,  by  petition,  to  pay,  196. 
construction  of  amendment  of  July  14th,  1870,  with  reference  to, 
298,  299. 

due  creditor,  not  to  be  attached  in  hands  of  assignee,  193. 
final,  when  declared,  344. 
by  whom  declared,  344. 

to  be  declared  at  third  meeting  of  creditors,  unless  property 
' is  in  litigation,  193. 
creditor  permitted  to  prove  after,  196. 
from  different  estates,  as  to  receiving  and  refunding,  194. 
not  to  be  disturbed,  344, 

notes  given  for,  can  be  proved  against  corporation,  127. 
notice  of. 

notice  of,  by  whom  given,  336,  344. 
to  what  creditors  notice  of,  sent,  344. 
creditors,  who  have  proved,  are  entitled  to  notice  of,  192. 
on  bills  and  notes. 

allowed  on  whole  amount  proved,  though  creditor  received 
part  payment  from  acceptor  after  proof,  196. 
on  the  whole  amount  of  note,  holder  entitled  to,  and  holds 
surplus  in  trust  for  indorser,  196. 
on  whole  amount  of  note,  if  holder  does  not  prove,  indorser 
may  prove  and  receive,  196. 
on  whole  amount  of  note  to  be  received  by  bolder,  289. 
where  payee  fails  to  make  proof,  any  person,  who  is  liable, 
may  make  proof  of  claim  and  receive,  116,  117. 
on  whole  amount  of  note  to  be  received  by  indorser,  who  has 
proved,  289. 

indorser  to  receive,  only  on  amount  actually  paid,  100. 
not  to  be  paid  where  new  note  taken  after  adjudication,  193. 
to  be  paid  on  cancelling  void  promissory  hole  given  as  security 
for  goods  sold,  193,  196. 

register  may  require  note  to  be  produced  before  paying,  193. 
when  assignee  to  pay,  without  production  of  lost  bill,  194. 
opened,  at  instance  of  one  creditor,  lets  irv  others  to  prove,  196. 
partnership  and  separate  estates,  payment  of  to  partner  not  to  be 
made  until  partnership  creditors  are  paid,  64. 
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DIVIDENDS — continued. 

partnerships  and  separate  estates. 

firm  assets  to  be  marshaled  according  to  equity  rules,  65, 

191. 

joint  assets  to  go  to  firm  creditors,  and  separate,  to  individual 
creditors,  65,  191. 

all  creditors  to  share  alike,  where  there  are  no  firm  assets  and 
uo  solvent  partner,  191. 

from  joint  and  separate  estates,  when  creditors  entitled  to,  194. 
when  creditor  to  receive,  from  estates  of  firm  and  individual 
partner,  257. 

United  States,  when  not  to  receive,  out  of  partnership  assets, 
till  payment  in  full  of  partnership  creditors,  192. 
payment  of,  out  of  estate  of  corporation,  does  not  diminish  liability 
of  directors,  126. 

receiver  may  be  directed  to  pay,  193,  195. 
register  to  make  computation  of,  218,  224. 

to  calculate  and  mail  statement  of,  to  each  creditor  who  has 
proved,  221,  344. 
staying  payment  of. 

State  courts  not  to  stay  payment  of,  198. 
payment  of,  restrained  till  decision  on  motion  to  vacate  order 
for  dividend,  192, 198. 

payment  of,  stayed  to  allow  creditor,  who  had  delayed  eleven 
years,  to  prove,  195. 

court  will  not  stay  payment  of,  to  await  decision  of  question 
already  litigated  and  decided,  195. 
when  and  by  whom  declared, 
when  declared,  343. 
when  declared  by  assignee,  844. 
how  many,  may  be  declared,  344. 

to  be  declared  at  second  meeting,  by  a majority  of  half  in 
value  of  creditors,  192. 

to  be  declared  at  second  meeting  by  assignee,  when  creditors 
fail  to  do  so,  192. 

to  be  made  two  months  after  collection  of  property  in  dispute, 

193. 

when  ordered  by  court,  346. 

w hen  to  be  made  on  basis  that  all  creditors  will  prove,  193, 194,  195. 
who,  and  who  not,  entitled  to. 

creditors  to  share  pro  rata,  191. 

creditors,  who  have  proved,  are  entitled  to  payment  of,  192. 
to  creditors  subsequently  proving,  to  equal  dividends  already 
paid,  194,  195. 

of  surplus  assets  to  be  made  among  creditors,  who  have  not 
proved,  117,  193. 

• in  full,  if  assets  are  sufficient,  only  creditor  who  proves  claim 
entitled  to,  193, 

creditor,  who  had  proved,  but  whose  name  was  left  off  list  by 
mistake,  entitled  to,  195. 

creditor  acquiescing  in,  not  to  apply  for  deficiency,  196. 
creditor  cannot  apply  for  payment  of,  unless  declared  subse- 
quently to  his  proof,  195. 
landlord  entitled  to  same,  as  other  creditors,  270. 
creditor,  surrendering  preference  before  judgment,  entitled  to, 

192. 

when  creditor  allowed,  for  contingent  liability,  337. 
when  surety  may  obtain,  848. 

bank,  bolding  guarantee  of  third  person,  entitled  to,  194. 
cestui  que  trust,  after  disposition  of  trust  property,  to  come 
in  part  passu  with  other  creditors,  191,  192,  261. 

42 
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who,  and  who  not,  entitled  to. 

creditor,  taking  confession  of  judgment  for  loan  to  pay  debts, 
not  entitled  to,  90. 

creditor,  taking  chattel  mortgage  from  insolvent,  forfeits  right 
to,  1^7. 

DIVIDEND  ACCOUNT, 

money  not  appropriated  to  be  paid  to  unclaimed,  196. 

DIVIDER  OF  ESTATE, 

within  jurisdiction  of  bankruptcy  court,  register  not  to  be,  227. 

DOCKET, 

fee  of  $20  allowed  attorney  of  successful  party  after  trial  by  jury, 
174. 

of  clerk  of  district  court,  cases  to  be  entered  and  numbered  in  their 
order  in,  206,  361. 

of  clerk  of  district  court,  to  contain  a brief  memorandum  of  every 
proceeding  in  each  case,  206,  361. 

of  clerk  of  district  court,  to  be  open  at  all  times  for  public  inspection, 
206,  361,  362. 

of  clerk  of  district  court,  name  and  place  of  residence  or  business 
of  attorney  to  be  entered  iu,  862. 
of  register,  how  kept,  326. 

of  register,  short  memorandum  of  proceedings  in  each  case  to  be 
kept  in,  219. 

DOMICIL, 

how  acquired  and  lost,  41 , 43. 

hearing  to  be  had  in  district  of  debtor’s,  67,  68. 

DOTS, 

and  other  marks  not  to  be  used  in  schedules  by  way  of  reference,  43. 

DOWER, 

inchoate  right  of,  is  not  barred  by  sale  under  proceedings  in  bank- 
ruptcy of  the  husband.  ( In  re  Ang\er , 4 //.  It.  117.) 
will  not  be  set  off1  to  wife  of  bankrupt  during  his  lifetime.  ( KeUy 
v.  Strange , 3 B.  It.  2.) 

in  North  Carolina,  widow  of  bankrupt  entitled  to,  in  lands  owned 
by  him  at  the  time  of  the  filing  of  the  petition.  (In  re  Hejter, 
6 B . R.  286.) 

divested  by  Wife's  joining  iu  fraudulent  conveyance.  (Cox  v.  WiUUr , 
6 B.  R.  443.) 

DRAFT, 

not  a payment  unless  by  special  agreement,  301. 

by  surviving  member  to  firm  creditor,  is  commercial  paper,  101. 

DRAWER, 

of  bill,  when  to  be  sued,  85. 
liability  of  bankrupt  as,  336. 
when  creditor  may  prove  against  bankrupt  as,  336. 

DUE-BILL, 

is  commercial  paper,  63,  178. 

is  not  commercial  paper,  63,  127,  162,  177. 

of  corporation,  is  not  commercial  paper,  162. 

DUTV, 

of  insolvent,  63. 
of  register,  326. 

upon  refusal  of  person  to  testify,  328. 

* upon  refusal  of  person  to  sign  examination,  328. 

of  clerk  of  district  court,  361,  302. 
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EARNINGS, 

bankrupt  entitled  to,  during  pendency  of  proceedings,  107. 
of  bankrupt  not  protected,  unless  be  apply  for  discharge  within  a 
reasonable  time,  107.  , 

EDUCATIONAL  CORPORATIONS, 

not  within  scope  of  bankrupt  act,  63,  180. 

EJECTMENT, 

for  non-payment  of  rent  stayed,  pending  adjudication,  269. 
payment  of  rent  by  bankrupt,  between  filing  petition  and  adjudica- 
tion, is  proper  to  prevent,  272. 

ELECTION  OF  ASSIGNEE, 

first  tiling  after  proving  debts,  186,  187. 
to  be  made  at  first  meeting  of  creditors,  187. 
is  with  creditors,  not  register,  187. 

to  be  made  by  majority  in  number  and  value  of  creditors  who 
proved,  66. 

creditor  must  be  present  in  person  or  by  attorney,  to  vote  for,  188. 
when  firm  creditors  alone  to  vote  for  assignee,  66. 
corporation  to  vote  for  assignee  by  attorney  specially  appointed,  or 
by  officer  acting  under  general  power,  188. 
anv  creditor,  who  has  not  received  preference,  is  eligible  as  assignee, 
187. 

creditor,  who  has  not  proved  his  debt,  cannot  vote  for  assignee,  187. 
those  inhibited  by  sections  23,  29,  86,  to  be  excluded  from  voting  for 
assignee,  190. 

creditor,  alter  adjournment  of  meeting,  cannot  change  his  vote  for 
assignee,  190. 

by  creditors  to  be  free,  deliberate  and  unbiased,  228. 
register  not  to  influence,  217,  226,  227,  228. 
register  nothing  to  do  with,  except  to  preside  at  meeting,  227. 
not  to  be  confirmed  or  approved  by  register,  227. 
will  be  approved  by  court,  unless  shown  to  be  improper,  228. 
secured  creditor  not  to  prove  before,  without  surrendering  security, 
182. 

EMBEZZLEMENT, 

of  bankrupt,  debt  created  by,  not  released  by  discharge,  348. 
while  acting  in  fiduciary  capacity,  debtor  will  be  released  from  arrest 
made  in  action  for,  115. 

ENDORSEMENT, 

for  accommodation,  is  commercial  paper,  47,  91. 
for  accommodation,  is  not  commercial  paper,  47,  91,  178. 
for  accommodation,  suspension  of,  payment  of,  is  act  of  bankruptcy,  47. 
not  provable  debt,  till  protest  and  notice,  177. 
of  firm  paper  to  separate  creditor,  by  way  of  fraudulent  preference, 
is  void,  102. 

by  officer  of  corporation,  is  commercial  paper,  178. 
security  of,  289. 

ENDORSER, 

accommodation,  suspension  of  payment  by,  is  act  of  bankruptcy,  47. 

indorsement  not  commercial  paper  as  to,  47,  91. 
liability  of,  is  contingent  only,  168. 

with  fixed  liability,  can  maiutain  bankruptcy  proceedings,  72,  88. 
fixed  liability  of,  a provable  debt,  72. 

allowed  to  prove,  116.  ♦ 

when  creditor  may  prove  debt  against  bankrupt  as,  886. 
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lias  not  provable  debt  till  protest  and  notice,  177. 
has  only  right  to  prove  against  estate  of  bankrupt  maker,  265,  289. 
creditor,  with  security  of  third  party,  to  prove  for  whole  amount 
against,  185. 

entitled  to  prove  for,  and  to  dividend  on,  full  amount  of  note,  if 
holder  omit  to  prove,  196. 

to  receive  dividend  only  on  amount  actually  paid,  100. 
when  assignee  to  recover  the  value  of  canceled  note  from,  66. 
liability  of  baukrupt  as,  3.36. 

on  promissory  note,  when  liable  for  drafts  and  bills  furnished  by  in- 
solvent maker,  86. 

liable  for  proceeds  of  fraudulent  preference,  85. 

-preference  to,  void,  where  it  would  be  void  to  any  other  creditor,  72. 
transfer  to,  when  fraudulent,  100. 

payment  by  insolvent  firm  of  its  note,  is  a fraudulent  preference  to, 
264,  289. 

payment  by,  in  full,  to  holder,  after  failure  of  maker,  not  a fraud  on 
the  act,  265,  289. 

not  released  by  discharge  of  bankrupt,  348. 

insolvency  of  maker  of  note,  no  excuse  for  not  giving  notice  to,  102. 
not  liable  as  “principal  debtor”  till  after  judgment,  314. 
on  promissory  note  payable  on  demand,  liability  of,  will  not  become 
fixed  where  uo  demand  within  four  years.  ( In  re  Crawford , 6 B.  R. 
301.) 

accommodation,  whose  liability  never  becomes  fixed,  cannot  be  com- 
pelled to  refund  amount  of  payments  made  to  holder  by  baukrupt. 
{liean  v.  Lojhn,  6 B.  R.  333.) 

ENGLAND, 

jurisdiction  of  county  courts  in,  205. 

ENTRY, 

of  judgment,  with  knowledge  of  insolvency,  a fraud  on  the  act,  100. 

(In  re  lord,  6 B.  R.  318.) 
of  order  of  reference  by  clerk,  46. 

EQUIPMENTS, 

of  soldier,  to  l>e  set  apart  as  exempt  property,  120. 

EQUITABLE, 

interest  of  husband,  after  levy  and  sale  on  execution,  not  to  be 
returned  in  schedules  as  estate,  44. 
mortgagee  is  entitled  to  costs  of  appearance,  248. 

EQUITY, 

alone  can  restrain  joint  creditors  from  receiving  their  full  dividend, 
until  joint  effects  are  exhausted,  69. 
appeals  may  be  taken  from  district  to  circuit  courts  in  all  cases  in, 
201. 

in,  from  district  to  circuit  court,  to  be  regulated  by  same 
rules  governing  appeals  in  equity  in  U.  8.  courts,  870. 
in,  from  circuit  to  supreme  court,  to  be  governed  by  same 
rules  as  appeals  in  U.  S.  courts,  370. 
bill  in,  will  lie  to  review  all  sales  under  deeds  of  trust  subsequently 
to  bankruptcy,  81,  294. 

may  lie  brought  in  circuit  court,  by  bankrupt,  to  reverse 
adjudication,  202. 

to  restrain  creditor,  may  be. amended  by  making  assignee 
party,  202. 

or  petition  by  assignee,  property  fraudulently  conveyed  to  be 
recovered  by,  231. 

when,  the  proper  remedy.  (Taylor  v.  Raich  et  al. , 6 B.  R. 
339.) 
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EQUIT  T. — continued. 

proceedings,  rules  of  equity  practice  established  by  U.  S.  supreme 
court,  to  l>e  followed  in.  372. 

rule  in,  as  to  administering  and  distributing  individual  and  partner* 
ship  assets,  69. 

when  circuit  court  is  court  of,  324. 

when  suit  in,  or  action  at  law,  and  not  petition,  is  the  proper  remedy 
for  assignee,  286. 

ERROR,  WRIT  OF, 

when  allowed,  328. 
requisites  of,  828. 

when  not  appropriate  remedy,  to  be  dismissed  with  costs,  285. 
from  joint  judgment,  to  be  dismissed,  unless  all  the  defendants  join 
therein,  or  are  properly  notified  thereof,  286. 
allowed  from  circuit  court  to  supreme  court,  where  matter  in  dispute 
exceeds  82000,  202,  328. 

mav  be  allowed  to  circuit  court  by  district  court,  where  claim  is  over 
1-300,  20l,  202,  328. 

from  district  to  circuit  court,  no  question  of  fact  to  be  re-examined 
on,  202. 

to  circuit  court,  no  questions  of  fact  to  be  decided  on,  285. 
to  circuit  court,  to  bo  dismissed,  with  costs,  where  no  error  of  law  is 
claimed,  285. 

ESTATE, 

in  expectancy  under  a will,  should  be  inserted  in  schedules,  110,  142. 
of  bankrupt,  to  be  set  out  in  schedules,  45. 

assignee  must  make  demand  for,  834. 
from  whom  assignee  to  make  demand,  334. 
what  part  of,  assignee  must  sell,  334. 
upon  what  terms  assignee  to  sell,  334. 
distribution  of,  among  creditors,  343. 
what  debts  paid  in  full  out  of,  343. 
distribution  of,  among  firm  creditors,  350,  351. 
distribution  of,  in  involuntary  bankruptcy,  354. 

EVIDENCE, 

certificate  of  discharge  is  conclusive,  of  the  fact  and  the  regularity 
of  the  discharge,  348. 

certified  copies  of  records  are  prim*  facie,  of  the  facts  therein  stated, 
352. 

creditor’s  petition  to  be  dismissed  with  costs,  when  not  sustained  by, 
172. 

examination  of  bankrupt,  admissible  against  him  on  charge  of  for- 
ger}*, 156. 

in  actions  for  fraudulent  assignments,  admissions  of  debtor  are,  101. 
new,  admitted  on  revision  of  decision  of  judge  of  insolvency,  205. 
of  act  of  bankruptcy,  a letter  written  by  trader,  while  absent,  is,  275. 
of  assignee’s  right  to  sue,  what  is,  334. 

right  to  sue,  certified  copy  of  deed  of  assignment  con- 
clusive, 208. 

of  collusion,  disposition  by  absconding  debtor,  of  stock  in  trade,  to 
purchaser,  with  knowledge,  is,  274,  275. 
of  concealment  of  property,  68. 

of  creditor's  debt,  on  indictment  for  concealing  property,  bankrupt’s 
balance  sheet  not,  156. 
of  debt,  when  promissory  note  of  firm  not,  60. 
of  debt,  security  remains  good,  though  there  be  change  of,  166. 

. of  examination,  bow  and  before  whom  taken,  852. 
of  fraud,  what  is  prima  facie , 349,  350. 

assignment  out  of  usual  course  of  business  is,  66,  82,  94. 
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of  fraud,  sale  out  of  usual  course  of  business  is,  66,  67. 

suspension  of  commercial  paper  for  fourteen  days  is  prima 
fact* , 74. 

sale  of  stock  of  goods,  out  of  usual  Course  of  business,  for 
little  money  and  long  notes,  is  prima  facie , 96. 
omission  by  mortgagee  to  disclose  amount  due  is  prima  facie, 
166. 

• of  fraudulent  preference,  giving  of  note,  payable  one  day  after  date, 
with  warrant  to  confess,  is  strong,  265. 
of  insolvency. 

of  insolvency,  sale  of  railroad  bonds  below  par  is  not,  62. 
of  contemplation  of  insolvency,  acts  of  trader  when,  86. 
admissible  to  prove  debtor  insolvent,  102. 
of  insolvency,  certified  copies  of  schedules  in  insolvency  not 
• competent,  102. 

what,  admissible  to  prove  knowledge  of  insolvency,  102. 
as  to  knowledge  of  insolvency,  167. 

of  insolvency  only  given,  the  words  “in  contemplation  of 
bankruptcy”  to  be  struck  out  of  petition,  where,  61. 

of  intent. 

of  intent  to  defeat  and  delay  creditors,  what  is,  76. 
of  fraudulent  intent,  collusion  with  bankrupt  is  prima  facie , 89. 
of  intent,  either  from  act  itself,  or  from  collateral  circum- 
stances, 95. 

of  fraudulent  intent  before  passage  of  baukrupt  act,  is  ad- 
missible, 101. 

of  leaving  with  intent  to  avoid  a creditor,  what  is  sufficient, 
277. 

of  insolvent’s  representations,  is  admissible  in  actions  to  set  aside 
fraudulent  conveyances,  101. 

of  no  debts  proved,  and  no  assets,  assignee’s  return  is,  134. 
of  notice  to  creditor,  certificate  of  clerk  is,  207,  208. 

to  creditor,  certificate  of  clefk  is,  as  against  post  mark  on 
back  of  notice,  208. 

of  right  to  appear,  professional  statement  by  counsel  will  be  taken  os, 
unless  proof  to  the  contrary,  278. 
what  is,  of  assignment  in  bankruptcy,  838. 
what  is  conclusive,  of  assignee’s  title,  834. 
what  is,  of  bankruptcy  proceedings,  362. 

when  prima  facie , required  to  warrant  proceedings  against  assignee, 
238. 

debtor  can  introduce,  of  payments  to  petitioning  creditor,  under 
general  issue  of  denial  without  a special  traverse.  (In  re  S.  Kelly, 
6 B.  R.  214.) 

EXAMINATION, 

before  whom,  may  be  had,  342. 
how  may  be  made,  852. 
before  whom,  may  be  taken,  852. 
power  of  register  to  administer  oaths  in,  852. 
may  be  ordered,  on  application  of  trustee,  under  section  43,  356. 
of  debtor,  application  for,  should  state  facts  positively,  and  not  in  the 
alternative,  126. 

register  has  no  power  to  decide  on  the  materiality  or  relevancy  of 
questions,  189,  222,  230. 

before  register,  manner  of  objecting  and  excepting,  so  as  to  have 
question  certified,  204. 

register  cannot  decide  questions  as  to  admissibility  of  evidence  on, 
263. 

register  to  take  testimony  subject  to  objection,  and  report  same,  263. 
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EXAMINATION — continued. 

on  supplementary  proceedings  or  creditor’s  bill,  bankrupt  not  to  be 
harassed  by,  811. 

EXAMINATION  OF  BANKRUPT, 
application  for. 

any  creditor  may  apply  for,  188. 

creditor  must  show  good  cause,  by  application  verified  by 
affidavit,  to  obtain,  189,  221,  262. 
allowed  as  a matter  of  course,  on  application  of  assignee,  either 
orally  of  in  writing,  189,  222. 

order  for,  granted  on  application  of  assignee  or  creditor,  221. 
application  of  assignee  for,  need  not  be  verified  by  affidavit, 
260. 

creditor,  whose  proof  of  debt  is  refused,  may  apply  for,  263. 
allowed  on  application  of  creditor,  though  another  examina- 
tion is  pending,  261,  262.  • 

bankrupt  may  be  examined,  342. 
admissible  against  bankrupt  on  charge  of  forgery,  166. 
enures  to  the  benefit  of  all  creditors,  188.  189. 
by  one  creditor,  docs  not  preclude  examination  by  another,  189,  190, 
221,  260. 

bankrupt  cannot  claim  witness  fees,  241. 

not  to  be  unnecessarily  harassing,  189,  221,  260. 

neglect  of  bankrupt  to  attend,  342. 

when  bankrupt  may  be  compelled  to  attend,  342. 

may  be  compelled,  notwithstanding  imprisonment  or  absence,  222. 

how  taken,  when  bankrupt  sick,  absent  or  in  prison,  342. 

bankrupt  not  entitled  to  witness  lees,  189. 

right  to  have,  does  not  expire  with  application  for  discharge,  222,  262. 

(And  aee  In  re  FrizelU,  6 B.  R.  119.) 
may  be  ordered  by  register,  311. 
order  for,  is  in  the  nature  of  a summons,  223. 
to  be  conducted  a*  a case  on  trial  before  the  district  court,  189. 
counsel  should  not  be  allowed  to  frame  answers  on,  189. 
as  a general  rule,  consultations  with  counsel  should  not  be  allowed 
on,  189. 

register  may  |>erm?t  consultations  with  counsel  on,  189.  222,  230. 
register  to  pass  last,  where  there  is  no  opposition,  218,  826. 
bankrupt  making  statement  after  close  of,  does  so  as  witness  in  his 
own  behalf,  242. 

statement  made  by  bankrupt  on,  may  be  corrected,  372. 
bankrupt  making  statement  after,  to  pay  costs,  242. 
object  of, 

by  assignee,  is  to  discover  property,  189. 
by  creditor,  is  to  discover  property,  and  to  be  used  in  oppo- 
sition to  discharge,  189. 

not  allowed,  to  determine  if  certain  debt  was  created  by  fraud, 
189,  221. 

not  allowed  for  purpose  of  showing  a debt,  is  not  dischargable, 
189. 

objections  on. 

register  not  to  decide  objections  to  questions  on,  222,  263. 
register  will  note  objections  to  materiality,  relevancy  or  com- 
petency, 222. 

register  to  formally  pass  on  objections,  and  entertain  motion  to 
strike  out  answers,  and  admit  excluded  questions,  222. 
to  proceed,  though. objection  Is  made  and  noted,  261. 
in  passing  on  objections,  the  court  will  view  the  examination 
as  a whole,  222. 
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EXAMINATION  OF  B A N K R U PT — continued. 
questions  to  be  answered  on. 

pertinent  and  proper  questions  as  to  wife’s  property  must  be 
answered,  189. 

bankrupt  required  to  answer  questions  objected  to,  unless  his 
answers  would  criminate  him,  222. 
bankrupt  may  decline  to  answer  when  it  would  criminate  him, 
222,  260. 

bankrupt  cannot  refuse  to  answer  questions,  on  the  ground 
that  they  might  criminate  or  degrade  him,  190,  222,  260, 
261. 

bankrupt  need  not  answer,  whether  he  has  lost  any  of  his 
estate  in  gaming  since  adjudication,  222,  263,  260. 
bankrupt  to  answer  as  to  property,  in  which  it  is  shown  he 
might  possibly  have  interest,  260. 
questions  as  to  property  not  belonging  to  bankrupt,  irrelevant, 
260. 

questions  objected  to,  to  be  answered  same  as  if  no  objection, 
261. 

upon  what  topics  bankrupt  may  be  examined,  842. 
bankrupt  cannot  refuse  to  answer  question  on  the  ground  that 
he  had  already  replied  to  it  on  a former  examination.  (In 
re  Vogel,  5 B.  R.  393.) 

bankrupt  refusing  to  answer  proper  questions,  to  be  compelled 
by  court,  190,  261. 

bankrupt  may  be  compelled  to  answer  questions  as  to  wife's 
property,  260. 

register  cannot  compel  bankrupt  to  answer  question,  263. 
warrant  of  commitment  for  not  signing  examination,  when  informal 
• but  not  defective,  189. 

register  not  entitled  to  $5,  where  there  is  adjournment  of,  241. 

EXAMINATION  OF  BANKRUPTS  WIFE, 

bankrupt's  wife  may  l»e  examined,  342, 
when,  may  be  had,  342. 

wife  of  bankrupt  may  be  summoned,  and  compelled  to  attend  and  bo 
examined  as  other  witnesses,  261. 
register  may  issue  order  for,  261. 
may  be  had  before  register,  223,  261. 

not  to  be  had,  except  on  prima  fneit  case  made  out  by  affidavit,  223. 
may  be  Had  before  and  after  bankrupt  has  applied  for  a discharge, 
223,  261. 

order  for,  not  made,  unless  application  is  in  good  faith,  223,  263. 

order  for,  is  in  the  nature  of  a summons,  223. 

may  be  had,  where  there  is  reasonable  ground  to  suspect  her,  261. 

offering  proof  of  debt  against  her  husband’s  estate,  261. 

effect  of  refusal  of  wife  to  attend,  342. 

wife  of  bankrupt,  refusing  to  answer,  to  be  punished  for  contempt, 
223. 

wife  summoned  and  not  attending,  bankrupt  not  entitled  to  discharge, 
223. 

on  failure  of  wife  of  bankrupt  to  attend,  order  to  show  cause  why 
attachment  should  not  issue,  to  be  made,  261. 
wife  of  bankrupt  entitled  to  witness  fees  before  attending,  223,  243, 
261. 

EXAMINATION  OF  WITNE8S, 

before  whom,  may  be  had,  342. 
witness  may  be  examined,  342. 

witness  may  be  summoned  to  attend  before  court  or  register,  for  ex- 
amination, 223. 
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EXAMINATION  OF  WITNE88— continu'd. 

witness  may  be  compelled  to  attend,  by  warrant,  223. 
attachment  for  contempt,  in  refusing  to  answer,  denied  where  inter- 
rogatories are  not  in  writing,  228. 

witness  cannot  object  to  be  sworn  and  examined  on  matters  within 
section  20,  223,  262. 

witness  bound  to  answer  on,  same  as  if  in  open  court,  261. 
witness  not  bound  to  answer  on,  question  not  relating  to  matter  of 
fact  in  issue,  261. 

witness  to  answer  all  proper  questions  on,  as  to  his  trade  and  deal- 
ings with  bankrupt  before  bankruptcy,  262. 
attorney  may  be  compelled  to  answer,  as  to  his  knowledge  of  a con- 
veyance made  by  his  client,  262. 

attorney  may  be  compelled  to  disclose  his  own  acts,  when  acting 
simply  as  agent,  262. 

witness  must  answer  as  to  consideration  on  purchase  of  claims,  262. 
no  objection  to,  that  he  has  been  enjoined  in  suit  by  assignee,  262. 
witness  not  entitled  to  counsel  on,  262. 

not  necessary  to  give  bankrupt  notice  of,  where  it  is  an  independent 
proceeding,  261. 

register  not  to  decide  on  competency,  materiality  or  relevancy  of 
questions,  263,  364. 

may  he  conducted  by  jwirty,  or  his  attorney  or  counsel,  364. 
to  be  had  in  conformity  with  mode  now  adopted  by  courta  of  law, 
364. 

to  be  taken  down  in  writing  by  register,  in  narrative  form,  364. 
in  special  instances  to  be  by  question  and  answer,  364. 
to  be  read  over  and  signed  in  presence  of  register,  864. 
questions  objected  tq,  to  be  noted  by  register,  364. 
party  desiring  cross-examination  of  witness  must  pay  costs  there- 
for, 242. 

proceedings  on  refusal  of  witness  to  attend  or  testify  before  register, 
364. 

EXCAVATORS, 

employed  by  the  week,  are  not  servants,  108. 

EXCEPTIONS, 

to  assignee's  report,  for  omitting  to  account  for  property,  122. 
EXCHANGE, 

of  land  or  goods  by  insolvent,  for  others  of  equal  value,  valid,  98. 

EXECUTION, 

of  papers  by  bankrupt  to  assignee,  67. 

of  voluntary  assignment  by  insolvent,  is  act  of  bankruptcy,  71. 
on  fictitious  judgment,  with  levy  thereunder,  is  act  of  bankruptcy, 
and  a fraudulent  transfer,  62. 
no  act  of  bankruptcy  till  seizure,  87. 

insolvent,  permitting  property  to  be  sold  by  collusion  on,  commits 
act  of  bankruptcy,  96. 

bankrupt  commits  act  of  bankruptcy,  by  suffering  his  property  to  be 
taken  on,  62. 

assignee  to  recover  property  sold  under,  67. 
proceeds  of  sale  on,  to  be  paid  to  assignee,  72. 

the  proceeds  of  sales  on,  to  be  taken  as  the  value  of  the  property,  102. 

sale  on,  to  be  taken  to  be  by  order  of  bankruptcy  court,  102. 

sale  on,  prior  to  flat,  protected,  102. 

when  assignee  entitled  to  property  taken  on,  99. 

levy  prior  to  bankruptcy  under,  is  good,  67. 

levy  under,  not  in  conformity  with  law,  declared  void  on  assignee’s 
application,  111. 
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EXECUTION — continued, 

on  a judgment  on  a warrant  to  confess,  is  a suffering  of  goods  to  be 
taken,  87. 

on  judgment  by  default,  is  a suffering  of  goods  to  be  taken,  87. 
should  not  be  issued  on  judgment  against  insolvent,  802. 
not  valid,  where  Creditors  had  reasonable  cause  to  believe  Aim  in- 
solvent, 84. 

procuring  property  to  be  taken  on,  70,  71,  80,  145. 
judgment  creditor  may  be  restrained  from  proceeding  under,  171. 
proceedings  supplementary  to,  will  be  stayed  to  await  question  of 
discharge,  115. 

on  judgment  by  default,  further  proceedings  under,  to  be  restrained. 
V 814'  . . 

sheriff  entitled  to  fees  for  taking  care  of  property  seized  on,  248. 
and  warrant,  imprisonment  under,  an  act  of  bankruptcy,  69. 

EXECUTION  CREDITOR, 

purchase  by,  of  goods  under  fi.  fa.,  valid  without  bill  of  sale,  100. 
who  never  received  the  goods  or  their  value,  trover  may  be  main- 
, lained  against,  102. 

of  seller,  a prior  transfer  of  shares,  without  notice  to  company,  void 
as  to,  127. 

injunction  will  be  granted  against,  145. 

has  reason  to  believe  debtor  insolvent,  where  execution  must  neces- 
sarily stop  debtor’s  business.  ( Hood  et  al.  v.  Earper  et  al.,  6 B.R. 
868.) 

eutitled  to  proceeds  of  property  levied  on,  where  there  is  no  dispute 
as  to  validity  of  judgment.  (Swept  et  al.  v.  Arnold , 5 B.  R.  148.) 

EXECUTORS, 

entitled  to  benefit  of  bankrupt  act,  61,  62. 
can  become,  and  be  made,  bankrupts,  51,  62. 
as  traders,  51,  52. 

when  general  assets  of  testator  not  liable  on  bankruptcy  of,  62. 
of  estates,  within  jurisdiction  of  bankruptcy  courts,  registers  not  to 
be,  227. 

EXEMPTIONS, 

are  the  same  in  voluntary  and  involuntary  cases,  120. 

assignee  to  make,  without  reference  to  separate  property  of  wife,  235. 

court  will  take  notice  of  improper,  236. 

when  improper,  assignee  to  account  for,  236. 

* • no  exception  need  to  be  taken  to  report  of  assignee  making  wrong- 
ful, 128. 

may  be  allowed  out  of  proceeds  of  property  sold,  121. 
of  homeste&d,  not  allowed  till  mortgage  paid,  122. 
of  homestead,  bankrupt  without  family,  when  entitled  to,  122. 
of  homestead,  bankrupt  entitled  to  out  of  mortgaged  lands,  122. 
of  $1000  allowed  out  of  proceeds  of  sale  of  homestead  in  Missouri, 
123. 

money  may  be  allowed  as,  121. 

money  may  be  allowed  out  of  partnership  assets  as,  121,  122. 
not  to  be  made  out  of  money  collected,  by  assignee,  234. 
of  money,  may  be  made  under  peculiar  and  distressing  Circum- 
stances, 286. 

of  land  not  allowed,  unless  exempted  by  law  of  State,  121. 
of  real  estate  not  allowed,  unless  requirements  of  State  law  are  com- 
plied with,  122. 

of  $1000  real  estate,  and  $500  personal,  under  new  constitution  of 
North  Carolina,  not  allowed,  123. 
to  be  allowed  out  of  individual  or  joint  assets,  285. 
under  bankrupt  act,  do  not  pass  by  the  assignment  to  the  assignee, 
831. 
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EXEMPTIONS — continued. 

under  State  laws  of  1864,  allowed,  121,  122. 

under  Suite  laws,  allowance  of,  does  not  destroy  uniformity  of  bank- 
rupt act,  119. 

under  State  laws,  allowance  of,  does  not  violate  U.  S.  constitution, 
119. 

under  State  law,  to  be  ascertained  by  the  mode  designated  by  such 
law,  235. 

under  the  law,  $500  allowed  exclusive  of,  120. 
out  of  partnership  assets,  where  there  are  no  individual  assets,  bank- 
rupt entitled  to,  122. 

what  property  is  excepted  from  operation  of  section  14  as,  331,  832. 
attorney  entitled  to  fees,  where  he  secures  allowance  of,  disallowed, 
by  assignee.  {Cotrutock  v.  Young,  6 B.  R.  191.) 

EXEMPT  PROPERTY, 

does  not  pass  to  or  vest  in  assignee,  121,  234,  236. 
remains  vested  in  bankrupt,  121. 
bankrupt  becomes  purchaser  of,  119. 

to  be  returned  to  bankrupt,  notwithstanding  levy  and  sale,  123. 
sold  by  sheriff,  proceeds  to  be  paid  to  bankrupt,  171. 
included  in  assignment  to  preferred  creditors,  to  be  returned  to  bank- 
rupt, 123. 

though  levied  on  by  U.  S marshal,  cannot  be  sold  after  filing  of  peti- 
tion in  bankruptcy,  123,  212. 
how  sale  of,  prevented,  123. 
sale  of,  on  process,  set  aside,  122. 
assignee  not  to  pay  off  incumbances  on,  234. 
assignee  not  bound  to  discharge  mortgage  on,  119. 
to  be  deducted  from  amount  of  judgment  in  fa^or  of  assignee,  63. 
ordered  to  be  sold  by  assignee,  119. 
must  be  specifically  set  out  in  schedules,  124. 

conversion  by  insolvent  of  assets  into,  is  a fraudulent  transfer,  or  con- 
veyance, 234. 

not  to  be  the  subject  of  injunction,  171. 
cor|>orations  not  allowed,  125. 

what  is  excepted  from  operation  of  section  14,  as.  331,  832. 
duty  of  assignee  to  designate,  234. 
assignee  to  exercise  discretion  in  setting  apart,  120. 
where  portion  set  apart  under  bankrupt  act,  same  as  selected  under 
State  law,  assignee  not  to  make  second  allowance,  120,  235. 
under  bankrupt  law,  not  to  be  included  in  that  under  State  law,  120. 
under  State  law  to  be  first  set  apart,  then  articles  and  necessaries  to 
the  amount  of  8300,  234,  235. 
real  estate  may  be  set  apart  as,  122. 
real  estate  cannot  be  set  apart  as.  119. 

unmarried  man,  keeping  house  in  Texas,  entitled  to  $500,  real  estate, 
as,  124. 

head  of  family  in  Georgia,  entitled  to  fifty  acres  as,  124. 
real  estate,  with  balance  of  purchase  money  due,  not,  234. 
allotment  of  real  estate  as,  exception  not  to  be  taken  within  same 
time  as  to  other  allotments,  236. 
homestead,  in  fraud  of  creditors,  not,  122. 
money,  from  sale  of  household  furniture,  is,  122. 
money  not  to  be  set  apart,  unless  the  proceeds  of  specific,  124. 
money,  borrowed  on  exempt  real  estate,  to  be  set  apart  as,  235. 
money  arising  from  sale  of,  belongs  to  bankrupt,  235. 
money  out  of  partnership  assets,  there  being  no  individual  property, 
may  be,  235. 

vested  expectant  interest  in  property,  may  be,  120. 
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EXEMPT  PROPERTY — continued. 

under  Slate  laws,  where  exempt  property  has  been  sold  on  distraint, 
assignee*  can  only  set  apart  to  bankrupt  money,  271. 
when  partnership  assets  are,  60. 
assignee  to  set  aside,  out  of  joint  assets,  119. 

to  be  set  apart,  according  to  the  family,  condition  and  circumstances 
of  bankrupt,  120. 

necessary  household  and  kitchen  furniture  are,  120. 
articles  and  necessaries  to  be  set  apart  as,  120. 
wearing  apparel  of  bankrupt,  his  wife  and  children,  to  be  set  apart 
as,  120. 

uniform,  arms  and  equipments  of  soldiers  are,  120. 
articles  of  mere  luxury,  or  ornament,  not  to  be  allowed  as,  121,  235. 
pianos  not  allowed  as,  121. 
gold  watches  not  allowed  as,  121. 
estate  converted  into,  when  not  allowed  as,  123. 
the  same  in  voluntary  as  involuntary  proceedings,  171. 
sheriff’s  costs  on  attachment  of,  not  allowed.  (In  re  Praton,  5 B.  B. 
293.) 

EX  PARTE  APPLICATION, 

of  bankrupt,  schedules  may  be  amended  on,  44. 

sales  of  perishable  property  sometimes  permitted  on,  112. 

EXPECTANCY, 

estate  in,  under  a will,  must  be  inserted  in  schedules,  110,  142. 
EXPENSES, 

* to  a reasonable  amount,  incurred  for  benefit  of  all  the  creditors,  will 
be  allowqfl,  188. 

of  petitioning  creditor,  to  a reasonable  amount,  to  be  allowed,  180. 
petitioning  creditor  to  file  claim  for  extra,  247. 

mean  expenditure,  or  payment,  and,  unless  they  are  reasonable, 
necessary,  aud  actually  paid,  will  not  be  allowed,  248. 

EXPENSES — continued. 

incurred  in  proceedings,  under  assignment  in  fraud  on  bankrupt  act, 
not  allowed,  188. 

payment  out  of  current  earnings  of  current,  not  to  prevent  dis- 
charge, 146. 

register’s  traveling,  bow  paid,  326. 
of  nonresident  register,  what  allowed  as,  221. 
of  nonresident  register,  for  three  journeys  in  a case,  allowed,  221. 
to  a reasonable  amount,  including  attorney’s  fees,  may  be  allowed 
to  debtor,  who  has  been  unsuccessful  in  his  defense.  (Coinstock  v. 
Young , ft  B.  R.  191.) 

EXTENDED  CREDITS, 

precautions  to  be  taken  by  persons  giving,  162. 

EXTENSION  OF  TIME, 

endeavoring  to  obtain,  when  a defense  to  creditor’s  petition,  166,  170. 
trader,  generally  meeting  his  paper  by  renewals  and,  cannot  be 
forced  into  bankruptcy,  174. 

EXTRACTS  OF  PROCEEDINGS, 

register  b&s  power  to  order,  224,  863. 

EXTRAVAGANCE, 

after  filing  of  petition,  will  prevent  discharge,  147. 
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FACT, 

questions  of,  not  be  decided  on  writs  of  error,  202,  286 
issues  of,  must  he  adjourned  into  court  by  register,  826. 

FAILING  DEBTOR, 

duty  of,  to  submit  his  property  to  the  disposition  provided  by  the 
bankrupt  act,  73. 

FAILURE, 

of  banker,  merchant  or  trader,  to  honor  his  commercial  paper,  is  evi- 
dence of  fraud,  74. 

to  report  resolution  of  consent  will  nullify  change  from  bankruptcy 
to  arrangement,  804. 

by  bankrupt,  to  disclose  false  or  fictitious  debt,  is  a misdemeanor, 
156,  306. 

FALSE, 

entries  in  books  of  account,  discharge  refused,  where  bankrupt  is 
privy  to  the  making  of,  146,  340. 

or  fictitious  debt,  discharge  refused,  where  bankrupt  Admits,  147, 
846. 

or  fictitious  debt,  discharge  refused  for  not  disclosing,  147,  340. 
or  fictitious  debt,  failure  to  disclose,  is  a misdemeanor,  156,  856. 
representations,  bankrupt  obtaining  goods  on,  is  guilty  of  fraud,  and, 
upon  conviction,  may  be  punished  by  imprisonment,  289. 
swearing,  omission  from  schedules  of  equitable  interest,  that  had  been 
sold  on  execution,  is  not,  44. 

omission  from  schedules  of  property  by  virtual  partner, 
when,  78. 

omitting  from  schedules,  conveyance  not  made  within  six 
months,  not,  143. 

to  what  penalties  bankrupt  is  liable  for,  328. 
specification  of,  must  state  that  bankrupt  wilfully  swore 
falsely  to  a “material  fact,"  140. 
omission  from  schedules  of  farm,  when.  (/»  re  Rain»fordt 
6 B.  It.  381.) 

FALSIFYING, 

books  and  papers,  is  ground  for  refusing  discharge,  145. 
hooks  and  pa{>er8  is  a misdemeanor,  356. 

FAMILY  EXPENSES, 

insolvent  may  spend  money  for  necessary,  147. 

FATHER, 

guarantee  of,  goods  furnished  son  on,  belong  to  son,  110. 

is  a preferred  creditor  to  the  amount  of  $50  for  minor  son’s  wages,  108. 

to  son,  when  assignee  to  recover  gift  of  money  from,  101. 

FEDERAL  CONSTITUTION, 

not  violated,  by  allowance  of  exemptions  under  State  laws,  119. 

FEES, 

and  costs  not  to  exceed  deposit  where  debtor  has  no  means,  244. 
court  may  order  whole  or  portion  to  be  paid  out  of  fund  in  court. 

243,  871. 
of  assignee. 

to  what  assignee  entitled,  345. 
all  necessary  expenses  allowed,  246. 

five  per  cent  on  all  moneys  received  and  paid  out,  not  exceed- 
ing $1000,  246,  845. 

two  and  a half  per  cent  between  $1000  and  $5000,  246,  845. 
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F EES — continued. 

of  assignee. 

. one  per  cent  on  excess  over  $5000,  246,  345. 

commission  allowed  only  on  amount  of  debt  canceled,  247. 

$10  allowed  assignee,  where  no  assets  and  the  disbursements 
are  paid  by  bankrupt,  246. 

$5  sufficient  for  drafting  notice  and  acceptance  of  appointment, 
certificate  of  exempt  property  and  petition  for  sale,  247. 
not  allowed  assignee  for  drawing  deed,  247. 
and  charges  properly  incurred  by  provisional  assignee  allowed, 
249. 

when  assignee  allowed  to  retain  money  for,  335. 
of  attorney  and  counsel. 

$20  allowed  to  attorney  of  successful  party,  after  trial  by  jury, 
174. 

$20  allowed  to  solicitor  of  petitioning  creditor,  245. 

$10  allowed  attorney,  where  there  is  opposition  to  discharge, 

247. 

$1000  not  allowed  to  counsel  where  estate  is  $15,000,  unless 
with  assent  of  assignee,  bankrupt  and  all  creditors  who  have 
proved,  248. 

fees  to  counsel  for  petitioning  creditors  to  be  determined  by 
court,  245. 

not  allowed  for  attorney  retained  by  one  assignee,  where  there 
were  other  counsel  retailed  by  both,  247. 
of  counsel  not  generally  allowed  out  of  bankrupt’s  estate,  169. 
of  counsel,  when  allowed  petitioning  creditor  out  of  estate, 

248. 

to  counsel  of  assignee,  what  amount  to  be  allowed.  ( In  r$ 
Wanking , 5 B.  R.  350.) 

of  attorney  may  be  allowed  to  debtor,  who  lias  been  unsuc- 
cessful in  his  defense.  ( Comstock  v.  Young,  6 B.  R.  191.) 
attorney,  who  secured  for  bankrupt  exemptions  disallowed  by 
assignee,  is  entitled  to.  (Cbmttock  v.  Young,  6 B.  R.  191.) 
of  clerk  of  district  court. 

clerk  receiver  of  certain  money  to  be  used  for,  207. 
of  clerk,  to  be  paid  or  secured  before  required  to  perform  du- 
ties, 243,  371. 

to  what,  clerk  entitled,  357,  358. 

each  notice  to  be  sent  by  mail,  and  signed  by  him,  clerk  to 
receive  ten  cents,  244,  371. 

to  clerk,  tinder  genital  order  80,  for  mailing  notices,  207,  208. 
every  copy  of  paj»er,  ten  cents  a folio  and  twenty-five  cents 
for  certifying,  244,  371. 

to  be  paid  clerk  for  recording  deeds  of  assignment,  208. 
surplus  deposit  when,  to  be  applied  on  unpaid  fees  of  clerk, 
246. 

of  marshal. 

service  of  warrant,  $2,  242,  858. 
necessary  travel  five  cents  a mile  each  way,  242,  858. 
mileage  of  five  cents  per  mile  to  moke  return  to  warrant, 
allowed  to  marshal,  216. 

each  written  notice  to  creditor  named  in  schedule,  ten  cents, 
242,  358. 

ten  cents  per  folio  for  preparing  notices,  and  for  attendance, 
not  allowed,  216. 

for  custody  of  property,  publication  of  notices  and  other  ser- 
vices, the  actual  and  necessary  expenses  of  marshal  to  be 
taxed,  242,  358. 

not  more  than  $2.50  per  day  for  keeper’s  fees,  242.  243. 
a deposit  may  be  made  with  clerk  to  cover,  214. 
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of  marshal. 

marshal  to  be  paid  or  secured,  before  required  to  perform  duties, 

243,  371, 

marshal  to  be  paid  out  of  estate  before  dividend,  242,  358. 
surplus  deposit,  when  to  be  applied  on  unpaid  marshal’s,  246. 
atlidavit  of  marshal  must  state  that  expenses  were  actually 
incurred  and  paid,  216. 

penalty  for  taking  greater,  than  allowed  by  act,  240,  246,  247,  357. 
of  register. 

issuing  warrant,  $2,  241,  357. 
issuing  supplementary  warrant,  $2,  241. 
to  be  paid  by  person,  on  whose  petition  warrant  was  issued, 
242,  358. 

each  day  on  which  meeting  is  held,  $3,  241,  357. 
attending  second,  third  and  fiual  meetings,  all  in  same  day, 
63,  241. 

each  order  for  dividends,  $3,  241,  357. 

every  order  substituting  an  arrangement  by  trust  deed,  for 
bankruptcy,  82,  241,  357. 
every  bond  with  sureties,  $3,  241,  357. 

every  application  for  any  meeting,  in  any  matter  under  this 
act,  $1,  241,  358. 

every  day’s  service  while  actually  employed  under  a special 
order  of  court,-  a sum  not  exceeding  $i>.  to  be  allowed  by 
court,  241,  358. 

$5  a day  allowed  register,  for  superintending  sale  of  property 
under  special  order  of  court,  241. 

86  not  allowed  where  adjournment  of  examination,  because 
of  non-attendance  of  one  of  the  parties,  241. 
examining  papers  and  making  report  to  court,  86  per  day,  242. 
services  on  petition  for  final  discharge,  $5  per  day,  242. 
taking  depositions,  registers  to  receive  fees  now  allowed  by 
law,  241,  358. 

register"  to  receive  for  every  proof  of  debt  twenty-five  cents, 
and  where  testimony  taken,  fees  prescribed  by  law,  244.  371. 
every  discharge  where  there  is  no  opposition,  82,  241,  358. 
every  copy  of  paper  ten  cents  a folio  and  twenty-five  ceuts 
for  certifying,  244,  371. 

every  order  made  on  notice  and  certifying  copy  to  clerk,  81, 

244,  371. 

every  certificate  of  question  certified  under  sections  4 and  6, 
81,  244,  371. 

commissions  for  custody  of  money  received  on  sales,  241. 
further  allowance  to  register,  in  discretion  of  court,  248,  858. 
of  register,  to  be  paid  by  party  for  whom  service  is  rendered, 
242,  326. 

party  desiring  cross-examination  to  pay  for  same,  242. 
bankrupt  making  statement  after  examination  is  closed,  to  pay, 
242. 

of  register.  • 

to  be  paid  or  secured  to  register,  before  he  will  be  required  to 
perform  duties,  243,  371. 

of  register,  not  equal  to  $50,  the  whole  of  deposit  not  to  bo 
claimed,  242. 

of  register,  clerk  and  marshal,  when  $50  deposit  to  be  divided 
pro  rata,  242. 

execution  m^y  issue  to  compel  payment  of,  242.  358. 
of  register,  to  have  priority  of  payment,  241,  858. 
a deposit  of  850  to  be  made  with  clerk  as  security  for,  241. 
by  whom  paid,  326. 


Digitized  by  Google 


GENERAL  INDEX. 


672 

FEES — continued. 

of  sheriff. 

of  sheriff  to  be  paid,  71,  72,  77. 
sheriff  entitled  to  poundage  at  time  of  levy,  248. 
to  sheriff,  allowed  for  taking  care  of  property  seized  on  exe- 
cution, 248. 

judgment  for,  in  favor  of  sheriff,  is  provable  and  dischargeable, 
249. 

of  sheriff,  not  allowed  to  creditor,  who  takes  an  unlawful  pref- 
erence by  execution  aud  seizure.  (Sedgwick  v.  Midword, 
6 B.  R.  347.) 

of  sheriff,  on  attachment  of  exempt  property,  not  allowed. 
(In  re  Preston,  6 B.  R.  293.) 

of  witness,  to  be  paid  or  tendered  at  time  of  service  of  subpoena,  243, 
371. 

on  adjournment,  to  be  paid  for  another  day’s  attendance, 
'243. 

to  include  traveling  exj>enses  each  way,  243,  371. 
for  traveling,  to  be  allowed  on  adjournment  when  be  re- 
sides within  reasonable  distance,  243. 
bankrupt  not  entitled  to,  on  examination,  189,  243. 
bankrupt’s  wife  to  be  paid,  on  examination,  223,  248,  261. 
tariff  of,  may  be  prescribed  by  judge,  243. 
may  be  altered  by  judge,  368. 

FELONY’, 

forging  signature  of  officer  of  court,  or  seal  of  court,  is  a,  157,  867. 
knowingly  using  forged  documents  of  courts  is  a,  167,  357. 
knowingly  concurring  in  using  forged  or  counterfeited  signature,  or 
seal,  is  a,  157,  857. 

heavy  fine  and  imprisonment  for  forging  signature  of  officer,  or  seal  of 
court,  167,  357. 

heavy  fine  and  imprisonment,  for  using  forged  documents  with  knowl- 
edge, 157,  357. 

FEMME  COVERT, 

may  become  bankrupt,  46,  60,  51,  53. 

petitions  against,  to  be  dismissed,  where  there  is  no  allegation  that 
note  was  for  benefit  of  separate  estate,  or  giveu  in  cotirse  of  trade, 
46,  61. 

may  avail  herself  of  her  coverture  to  defeat  debts  in  bankruptcy,  61. 

as  trader,  60,  61. 

when  liable  gs  femme  sole,  61. 

carrying  on  business,  may  employ  her  husband,  63. 

when  bound  by  husband’s  acts,  51. 

when  preferences  made  by  husband,  as  her  agent,  are  her  acts  of 
bankruptcy,  61. 

husband's  interest  in  property  of,  49. 

inchoate  right  of  dower  of,  is  not  barred  by  sale  under  proceedings 
in  bankruptcy  of  husband.  (In  re  Angier , 4 B.  R.  117.) 
debts  against,  when  not  authorized  in  State  in  which  she  resides,  aro 
not  pro\'able,  42. 

when  not  to  prove  against  estate  of  husband’s  firm,  60,  184. 
wife  may  prove  against  her  husband’s  estate,  102.  184. 
when  to  prove  only  against  husband’s  estate,  60,  184. 
husband  in  debt,  not  to  take  projrerty  in  name  of  wife,  77. 
when  divested  of  her  claim  of  dower,  by  joining  with  her  husband  in 
fraudulent  conveyance.  (Cox  v.  Wilder,  5 B.  R.  443.) 
dower  wiH  not  be  set  off  to,  during  the  lifetime  of  her  husband. 
(Kelly  v.  Strange , 3 B.  R.  2.) 

fraudulent  conveyance  from  husband  to  wife,  vests  title  in  her  as 
trustee  for  his  creditors,  80. 
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FEMME  COVERT — continued. 

wife  not  to  testify  in  proceedings  to  set  aside  husband's  discharge, 
163,  164. 

Set  alto  Examination  op  Bankrupt's  Wipe. 

FICTITIOUS, 

debt,  discharge  refused  where  bankrupt  admits,  147,  346. 
discharge  refused  for  not  disclosing,  147,  346. 
failure  io  disclose,  is  a misdemeanor,  166,  366. 
judgment,  execution  on,  effect  of,  62. 

• insolvent,  suffering  property  to  be  taken  on,  commits  an 

act  of  bankruptcy,  96. 

insolvent  allowing,  commits  an  act  of  bankruptcy,  96. 
losses  or  expenses,  accounting  for  property  by,  is  a misdemeanor, 
156,  366. 

FIDUCIARY  CAPACITY, 

a commission  merchant  acts  in  a.  ( Ltnke  v.  Booth,  6 B.  R.  361.) 

FIDUCIARY  DEBTS, 

payment  of,  when  an  act  or  bankruptcy,  63. 
are  not  affected  by  discharge,  139,  143,  267,  348. 
no  ground  of  objection  to  discharge,  139,  143. 

FIFTY  DOLLARS,  % 

wages  to  amount  of,  are  preferred  claims,  108,  191. 
deposit  of,  to  be  made  as  security  for  register’s  fees,  241. 

to  be  made  with  clerk  on  filing  voluntary  petition,  246. 
to  be  made  in  involuntary  cases  on  abdication,  246. 
when  to  be  distributed,  pro  rata,  to  register,  marshal  and 
clerk,  242,  246. 

FIFTY  PER  CENT, 

or  assent  of  creditors,  when  necessary  to  obtain  discharge,  181,  182, 
138,  297,  298,  299,  300,  311,  314. 

FILING, 

of  involuntary  petition  against  maker  or  acceptor,  90. 

petition,  order  to  show  cause  granted  on,  170. 
of  voluntary  petition,  insolvent  should  not  delay  in,  92,  93. 

petition  is  an  act  of  bankruptcy,  46,  103,  297,  36L 
petition,  petitioner  becomes  bankrupt  by,  103. 
of  petition,  attachment  dissolved  from  time  of,  77. 

by  second  partner,  held  to  be  an  assent  to  first  petition, 

103. 

bankrupt’s  property  is  in  custody  of  court  from  time  of, 

104. 

for  discharge,  where  to  be  mode,  134. 
of  corporation,  without  proper  authority,  gives  register 
no  jurisdiction,  126,  127. 

of  corporation,  must  be  authorized  by  majority  of  corpo- 
rators, 125,  127. 

of  corporation,  board  of  trustees,  no  power  to  authorize, 
125,  127. 

of  corporation,  must  be  authorized  by  corporators  having 
majority  of  shares,  126,  126,  127. 
of  corporation,  must  be  authorized  at  legal  meeting  called 
for  that  express  purpose,  125,  127. 
of  papers,  the  clerk  to  file,  and  note  time  of  filing,  on  petition  and  all 
subsequent  papers  in  case,  206,  361.  « 
papers  in  each  case  to  be  kept  on  file  by  themselves,  206, 
861. 

order  of  court  necessary  to  take  papers  from  file,  206,  861 
43 
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of  mortgage  on  personal  property,  not  necessary,  292. 

and  judgment,  priority  of  lien  to  depend  on  priority  of, 
292. 

FINAL  DIVIDEND, 

to  be  declared,  unless  property  is  in  litigation,  193. 
creditor  admitted  to  prove  after,  195, 

FINE, 

imposed  as  a penalty  for  crime,  is  not  a provable  debt,  181. 

FIRM 

accounts,  ns signee  to  keep  separate,  66. 
acts  of  bankruptcy. 

insolvent,  general  assignment  by,  is  an  act  of  bankruptcy,  79. 
preference  by,  not  act  of  bankruptcy  when  only  one  partner  is 
bankrupt,  164. 

partners,  departing  from  place  of  business  of  one,  commit  act 
of  bankruptcy,  276. 

confession  of  judgment  by,  is  an  act  of  bankruptcy,  67. 
adjudication  of. 

declared  bankrupt,  49,  54,  65,  66,  67,  108. 
without  assets,  not  declared  bankrupt  after  dissolution,  68. 
in  what  district,  to  be  declared  bankrupt,  48,  60,  104. 
of  three  members,  adjudication  of,  is  adjudication  of  firm  of 
two  of  the  members,  106. 

after  dissolution,  to  l>e  declared  bankrupt  for  suspension  of 
commercial  paper,  170. 

on  adjudication  of,  copartner  to  furnish  marshal  schedule  and 
inventory,  367. 

may  be  declared  bankrupt,  although  one  of  its  members  may 
have  been  previously  adjudicated.  ( Hunt  et  al.  v.  Fooke  et  <*/., 
6 B.  R.  161.) 
assets  and  properly  of. 

property  of,  vesting  in  assignee,  65,  66. 

marshalling  of  assets  of,  55,  56,  67,  191, 

administration  and  distribution  of  assets  of,  54,  65,  56,  67,  191. 

assignee  of  one  partner  not  entitled  to  assets  of,  69. 

assets  of,  how  reached,  69. 

property  of,  when  exempt,  60.  * 

money  may  be  allowed  as  exempt  out  of  assets  of,  121,  122. 
when  transfer  of  property  of,  is  void  as  to  joint  creditors,  60. 
estate  of,  to  l>e  seized  on  warrant  against  survivor,  101. 
after  dissolution,  when  not  to  be  declared  bankrupt  without 
assets,  104. 

copartnership  creditors  to  take  assets  of,  191. 
property  of.  suffered  to  be  taken.  67,  63,  71. 
assignee  of,  takes  nil  property,  whether  in  or  out  of  district. 
{In  re  lslatul *,  5 B.  R.  222.) 

having  no  property  but  their  stock  in  trade,  when,  deemed  to 
l»e  insolvent.  ( Wilton  v.  Bank  of  St.  Patti,  6 B.  R.  271.) 
chattel  mortgage,  executed  by  one  partner,  and  assented  to  by  the 
others,  is  valid,  167. 

creditors  of,  when  alone  to  vote  for  assignee,  66. 

surviving  partner  to  be  declared  bankrupt,  on  petition 
Of,  101. 

to  take  copartnership  assets,  191. 
when  to  be  paid  in  full  before  dividends  to  United  States, 
192. 

when  to  be  paid  pari  passu,  with  individual  creditor,  69. 
discharge  of  partner  from  debts  of.  65,  66.  . 
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dissolution  of. 

not  dissolved  by  bankruptcy  of  one  of  the  members,  60. 
when  existing  as  to  creditors,  69. 
dissolution  of,  when  no  defense,  74. 

exists  for  all  purposes  necessary  to  wind  up  its  affairs,  104. 
dissolution  of,  65,  60, 

notice  in  newspa|>er8,  of  dissolution  of,  when  not  notice  to  cus- 
tomer of  new  firm.  ( In  re  Krueger,  6 B.  R.  439.) 
general  assignment  by,  66,  65,  79. 
insolvency  of,  64,  65. 

insolvent,  conveyance  by,  when  not  a preference,  65. 
interest  of  creditor  of,  64. 

knowledge  of  one  of,  is  knowledge  of  both  partners,  97. 
liability,  joint  request  of  both  to  become  surety  of  one  of  a firm,  does 
not  create  a,  101. 

note  given  by  one  partner  for  firm  note  of  same  amount,  may  be 
proved  against,  186. 

note  of,  when  not  evidence  of  debt  against,  60. 

omission  to  file  schedules  by  one  of  a,  44. 

one  member  denying  insolvency,  jury  trial  to  be  bad,  174. 

may  appoint  attorney  to  vote  for  assignee,  181. t 
may  make  proof  and  vote  lor  assignee,  183. 

paper  of. 

suspension  after  dissolution  of  paper  of,  60. 
agreement  between  partners  as  to  payment  of,  60,  74. 
a draft  given  by  surviving  member  to  creditor  of  firm,  is  com- 
mercial paper,  101. 
payment  of  debts  of,  64. 
petitions  by  and  against. 

averments  in  petition  by,  64. 
jurisdiction  on  petition  of,  60. 

petition  and  deposition  in  involuntary  bankruptcy,  cannot  be 
verified  by  special  attorney  of,  313. 
petition  aud  deposition  of  claim  in  involuntary  bankruptcy, 
I must  be  verified  by  one  of  the  partners,  313. 

copartner  refusing  to  join  in  petition  against  firm,  entitled  to 
notice  and  same  defense  as  debtor  in  involuntary  cases,  367. 
petition  first  filed  against,  may  be  amended  by  inserting  earlier 
act  of  bankruptcy,  366. 

petitions  filed  by  different  members,  proceedings  to  be  had  on 
one  first  filed,  367. 

petitions  against,  filed  in  different  districts,  one  first  filed 
first  heard,  866. 

death  of  one  partner,  no  ground  for  dismissing  creditor’s  peti- 
tion against.  {Hunt  et  al.  v.  Pooke  et  al.,  6 B.  R.  161.) 
proving  of  claims  against,  67. 
wife,  when  not  to  prove  against  husband’s,  60,  184. 

FIRST  MEETING  OF  CREDITORS, 
who  to  preside  at,  380. 
notice  of.  by  whom  given,  330. 

marshal  to  publish  notice  of,  in  newspapers  specified  in  warrant,  210, 
214. 

marshal  to  serve  written  or  printed  notice  of,  by  mail  or  personally, 
on  creditors,  210,  214. 

notice  of,  what  to  iuclude  and  set  forth,  210,  218. 
omission  to  give  notice  of,  not  to  be  disregarded  on  application  for 
discharge,  210. 

return  of  messenger  sufficient  to  justify  proceedings,  210. 
marshal’s  return,  prima  facie  evidence  of  due  notice  to  creditors,  216. 
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publication  of  notice  of,  to  be  regular,  must  be  completed  more  than 
ten  days  before,  216. 
may  be  adjourned,  187. 

to  be  adjourned  if  proper  notice  has  not  been  given,  216. 
adjournment,  after  choice  of  assignee,  not  to  be  made  to  investigate 
proof  of  debt  that  would  not  change  result,  187. 
choice  of  assignee  to  take  place  at,  187. 
register  to  appoint  assignee,  if  no  creditors  attend,  187 
three  fourths  in  value  of  creditors  may  determine  to  supersede  bank- 
ruptcy by  arrangement  at,  303. 
bankrupt  to  be  present,  or  accessible,  310. 
fixing  time  of,  a matter  of  discretion  with  register,  229. 
proofs  of  debt  may  bo  made  before,  184. 
creditors  advised  to  prove  their  claims  before,  179. 

“ first  meeting  ” means  day  fixed  in  warrant  to  messenger,  187. 

FIXED  LIABILITY, 

bankruptcy  proceedings  may  be  commenced  by  indorser  with,  72, 88. 
of  indorser,  is  a provable  debt,  72. 

indorser  without,  cannot  be  compiled  to  refund  amount  of  payments 
made  to  holder  by  bankrupt.  ( Bean  v.  Lajlin , 6 B.  R.  833.) 

FIXTURES, 

what  passes  to  purchaser  as,  113. 

purchaser  of,  has  claim  on  funds  in  assignee’s  hands  for,  118. 
FORBEARING, 

to  oppose  discharge,  contract,  void,  66,  850. 
to  oppose  discharge,  covenant,  void,  66,  350. 
to  oppose  discharge,  security  for,  void,  66,  350. 

FORECLOSURE, 

suits  for,  commenced  after  bankruptcy,  in  State  courts,  district  court 
has  jurisdiction  over,  204. 

negotiable  paper  pledged  without  power  of  sale,  should  be  foreclosed 
and  sold,  116. 

FOREMAN, 

and  clerk,  at  a yearly  salary  and  two  suits  of  clothes  per  annum,  is  a 
yearly  hiring,  108. 

FORGERY, 

of  signature  of  judge  or  other  officer  of  court,  or  seal  thereof,  is  a 
felony,  157,  367. 

penalty  for,  heavy  fine  and  imprisonment,  167,  357. 
examination  of  bankrupt,  when  admissible  against  him  on  charge  of, 
156. 

FORMS  IN  BANKRUPTCY, 

as  prescribed,  should  be  followed  as  nearly,  in  each  particular  case, 
as  the  circumstances  will  permit,  372. 
form  No.  51  should  Lave  signature  of  clerk  and  seal  of  court,  207. 

FOUR  MONTHS, 

amount  realized,  on  judgment  by  default  or  consent  within  four 
months,  to  be  paid  to  assignee,  77. 
attachment  within,  invalid,  77. 

confession  of  judgment,  without  suspicion  of  insolvehcy,  is  vt  { 
although  within,  90. 

sale  to  creditor,  to  be  void,  must  be  within,  90,  91. 
creditor  not  to  retain  a preference  obtained  within,  102. 
preference  within,  76,  90,  233,  239,  264. 
before  proceedings  in  bankruptcy,  62,  68,  145,  266,  290,  291. 
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FOURTEEN  DAYS, 

suspension  of  commercial  paper  for,  is  an  act  of  bankruptcy,  47,  74, 
75,  88,  176,  176,  801,  353. 

not  to  apply  to  fraudulent  stoppage,  74,  75,  88,  90,  176. 
suspension  for,  by  solvent  trader,  is  per  ee  fraudulent,  91. 

FRANCHISE, 

of  corporation  may  be  sold  in  fractional  parts,  corresponding  to 
number  of  shares  therein,  368. 

FRAUD, 

on  bankrupt  act,  payment  in  full  by  indorser  to  holder,  after  failure 
of  maker,  not,  265. 

creditor,  with  knowledge  of  insolvency,  enteriug 
judgment  on  warrant,  commits  a,  289. 
efforts  by  bankrupt’s  friends  to  compromise  and 
buy  up  his  debts,  and  stop  proceedings,  are  not  a. 
{In  re  Frank , 5 B.  R.  194.) 

on  bankrupt  act,  confession  of  judgment  within  four  months,  by  in- 
solvent to  creditor  who  has  reason  to  believe 
him  so,  is  a,  290. 

security  to  creditor,  who  has  no  reasonable  cause  to 
believe  debtor  insolvent,  is  not  in,  291. 
and  rights  of  creditors,  litigation  carried  on  under 
stipulation  made  the  day  before  bankruptcy, 
when,  291. 

conveyance  to  wife,  by  person  aware  of  his  insol v* 
ency,  is,  146. 

what  is  prima  facie  evidence  of,  849,  350. 
assignment,  when  evidence  of,  66. 

out  of  usual  course  of  business,  is  prima  facie  evidence 
of,  94. 

sale,  when  evidence  of,  66,  67. 

of  stock  of  goods,  out  of  usual  course  of  business,  for  little 
ihoney  and  long  notes,  is  prima  facie  evidence  of,  96. 
suspension  for  fourteen  days,  evidence  of,  74. 
as  well  as  suspension,  should  be  alleged,  74. 

continuous,  statute  of  limitations  no  bar  to  action  by  assignee  when, 
77.- 

when  petition  should  contain  statement  of  facts  constituting,  97. 

in  sale  may  bo  rebutted  by  evidence  aliunde,  100. 

in  sale  by  bankrupt,  must  be  show*n,  to  affect  second  vendee,  100. 

of  law,  with  intent,  must  be  shown,  to  prevent  discharge,  141. 

contrary  to  intent  of  bankrupt  act,  will  prevent  discharge,  141. 

contrary  to  act.  discharge  to  be  refused  where,  161. 

under  section  35,  creditor  must  be  proved  to  have  been  party  to,  269. 

debts  created  by,  are  provable,  42,  348. 

debts  created  by,  not  discharged,  348. 

while  acting  in  a fiduciary  capacity,  bankrupt  to  be  released  from 
arrest,  in  action  for,  115. 

FRAUDULENT  ACT, 

giving  control  of  property  to  favored  creditor  is,  63. 
intention  governs  as  to,  97. 

FRAUDULENT  ALIENATION, 

of  real  estate,  indictment  will  lie  for,  156. 

FRAUDULENT  ASSIGNMENT, 
void,  63. 

admissions  of  debtor  are  evidence  in  actions  for,  101. 
FRAUDULENT  CLAIMS, 

to  be  examined  by  assignee,  840. 

who  may  be  examined  by  court  on  application  of  assignee  as  to,  340. 
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FRAUDULENT  CONCEALMENT, 

setting  up,  against  discharge,  78. 

to  be  set  up  against  discharge,  whenever  and  wherever  pleaded,  158. 
from  assignee,  a misdemeanor,  166. 

FRAUDULENT  CONVEYANCE, 

is  void  as  against  assignee,  266. 

conveyance  of  the  whole  of  a trader’s  property  to  creditors  as  secur- 
ity, is,  279. 

conveyance  of  whole  of  property  to  secure  pre-existing  debt,  is,  294. 
transfer  of  property  made  nine  months  prior  to  adjudication,  not, 
251,  294. 

made  more  than  six  months  before  bankruptcy,  maj*  be  void  against 
assignee,  64,  266. 

though  made  before  passage  of  bankrupt  act,  is  void,  64. 
where  trust  funds  have  been  used,  cestui  qua  trust  must  come  in  pari 
passu  with  other  creditors,  251. 
made  before  passage  of  bankrupt  act,  may  be  set  aside,  252. 
to  wife,  by  bankrupt,  vests  title  in  her  as  trustee  for  creditors,  80. 
conveyance  to  wife,  with  knowledge  of  insolvency,  is  a,  251. 
under  State  law,  assignee  to  recover  where,  71. 
selection  of  homestead  by  insolvent  is  a,  124. 

where  part  consideration  is  possession  of  premises  by  insolvent,  it 
is,  252. 

admissions  of  insolvent  of  inability  to  pay,  admissible  in  action  to  set 
aside,  101. 

action  may  be  brought  by  assignee  to  set  aside,  202,  252. 
and  lien  to  be  set  aside,  284. 

before  passage  of  bankrupt  act,  not  within  section  29,  251 

assignee  to  proceed  by  petition  to  set  aside,  262. 

assignee  may  petition  for  sale  of  property  transferred  by,  252. 

FRAUDULENT  DISPOSITION, 

of  property,  bankrupt  may  be  arrested  for,  171. 

FRAUDULENT  GIFT, 

assignee  may  avoid,  101. 

FRAUDULENT  INTENT, 

collusion  with  bankrupt,  pritna  facie  evidence  of,  89.- 
before  bankrupt  act,  evidence  of,  admissible,  101. 
fraudulent  conveyances,  made  before  passage  of  bankrupt  act,  may 
l>e  set  aside,  where  grantee  is  a party  to  the,  68. 
validity  of  instruments,  as  affected  by,  82. 

no  matter  how  covered  up,  will  make  assignment,  or  transfer,  an  act 
of  bankruptcy,  95,  • 

withholding  of  books  and  writings  with,  will  prevent  discharge,  142. 
FRAUDULENT  OMISSION, 

of  proj>erty  from  schedule,  a misdemeanor,  156. 

FRAUDULENT  PAYMENT, 

debtor,  with  knowledge  of  insolvency,  Intends,  97. 
payment  of  just  debt  by  insolvent,  without  design  to  give  preference, 
is  not,  60,  97. 

discharge  refused  where,  152. 

FRAUDULENT  PREFERENCE, 

assignment  by  insolvent  to  creditor  is,  62,  79. 

by  dobtor  to  creditor,  to  secure  a loan,  a,  146. 
of  goods  to  creditor  by  insolvent  debtor  is,  146. 
of  claim  by  insolvent  to  secure  creditor  is,  148,  149. 
bank  retaining  security  for  draft  discounted  prior  to  adjudication, 
not,  85. 

by  indorsement  of  firm  paper  to  separate  creditor,  is  void,  102. 
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FRAUDULENT  PREFERENCE— continued. 

conclusively  established  by  judgment,  239. 

confession  of  judgment,  and  chattel  mortgage  to  creditor,  is  a,  266. 
conveyance  by  insolvent  firm  to  creditor,  with  knowledge,  and  ad- 
judication of  one  member  within  four  months,  not  a,  264,  290. 
creditor  surrendering  property  to  remove  stain  of,  85. 
discharge  ns  affected  by. 

discharge  refused  where,  146,  151. 

must  be  within  section  29  to  prevent  discharge,  141. 

with  intent,  ground  for  refusing  discharge,  141. 

since  passage  of  bankrupt  act,  will  bar  discharge,  264,  265. 

. within  four  months,  discharge  refused,  266. 
effect  of  receiving,  353. 

entry  of  judgment  and  levy,  on  confession  made  by  solvent  debtor, 
when  not,  265. 

with  knowledge  of  insolvency,  on  warrant  given 
for  loan  made  at  the  time,  not,  266.  ( Contra^ 

In  re  Lord,  6 B.  R.  318.) 
indorser  liable  for  proceeds  of,  85. 
is  one  made  with  view  to  give  preference,  265. 
made  prior  to  passage  of  bankrupt  act,  may  be  avoided  by  assignee, 
266. 

notes  payable  one  day  after  date,  with  warrant  to  confess,  strong 
evidence  of,  266. 

preference  not  in  contemplation  of  bankruptcy,  and  not  within  six 
months,  not  a,  266. 
payment,  when  not  a,  47,  61. 

bv  insolvent  trader,  out  of  usual  course  of  business,  is  a, 
'100. 

without  demand,  on  eve  of  bankruptcy,  not  necessarily, 

100. 

by  debtor,  with  knowledge  of  insolvency,  is  a,  141,  146. 
by  insolvent,  of  just  debt,  without  intent  to  prefer,  not,  266. 
of  attorney’s  fees,  not  a,  265. 

ol  purchase  money,  less  debt  to  insolvent,  for  sale  of  prop- 
erty by  him,  when  not,  267. 

to  petitioning  creditor,  on  discontinuance,  is  a,  and  liable 
to  forfeiture,  282. 

preferences  enumerated  in  section  36.  must  have  been  made  within 
four  and  six  months,  respectively,  to  l>e,  267. 
suffering  proj**rly  to  be  taken,  a,  47.  ( Kohlsaat  v.  Honguet,  5 B.  R. 
159.) 

to  indorser,  payment  of  its  note  by  insolvent  firm,  is,  264,  289. 

maker  agreeing  to  apply  money  in  payment  of  note, 
when  a,  265. 

under  English  bankrupt  act  of  1869,  what  is,  264. 
under  act  of  1811,  transfer  procured  by  pressure,  not,  94,  264. 
judgment,  which  is  clearly  a,  cannot  be  proved.  {In  re  Hunt  and 
HomeU,  5 B.  R.  483.) 

when  creditor  allowed  to  surrender,  and  maintain  proceedings. 
{In  re  Hunt  and  I/omeli,  5 B.  R.  433.) 

FRAUDULENT  PURCHASE, 

sister  of  bankrupt  buying  for  nominal  consideration,  large  claim 
against  foreign  country,  is,  198. 

FRAUDULENT  SALE, 

title  of  second  vendee  not  to  be  impeached,  unless  he  participate  in, 
or  purchased  with  knowledge  of  294. 
act  of  bankruptcy,  98. 
before  bankrupt  act,  set  aside,  68. 
before  bankruptcy  act,  no  bar  to  discharge,  68, 
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FRAUDULENT  SECURITY, 

assignment  of  claim  by  bankrupt  to  creditor,  after  last  transaction, 
is,  288. 

FRAUDULENT  SUSPENSION, 

of  commercial  paper,  an  act  of  bankruptcy,  47,  88,  176,  368. 
bankruptcy  proceedings  can  bo  taken  immediately  after,  74,  90,  176. 
of  commercial  paper,  no  discharge  granted  where,  88. 
suspension  for  fourteen  days  is,  88. 

means  knowingly  suspending  payment  without  just  excuse,  176. 
need  not  be  for  fourteen  days  to  be  an  act  of  bankruptcy,  176. 
must  be  distinctly  averred  and  proved  as  a fraud,  176. 
declining  to  pay  commercial  paper  because  of  a defense  or  set-off, 
not,  177. 

suspension  of  payment  with  consent  of  holder  of  note,  not,  177. 
where  debtor  has  means  and  neglects  or  refuses  to  pay,  177. 
wheVe  insolvent  with  commercial  paper  due  does  not  go  into  bank- 
•ruptcy,  177. 

FRAUDULENT  TRANSFER, 
to  wife,  what  is,  280. 

conversion  by  insolvent  of  assets  into  exempt  property,  is,  234. 
transfer  out  of  usual  and  ordinary  course  of  business,  is,  77. 

FRAUDULENTLY, 

obtaining  goods  on  credit  within  three  months,  a misdemeanor,  166, 167. 
obtaining  goods  on  credit,  insolvent,  held  to  bail  in  #6000,  157. 
pledging,  pawning  or  disposing  goods  obtained  on  credit,  within  three 
months,  is  a misdemeanor,  167,  366,  367. 
pledging,  pawning  or  disposing  goods,  penalty  for,  357. 
disposing  goods,  bankrupt  convicted  of.  sentenced  to  three  months’ 
imprisonment,  157. 

FURNITURE, 

set  apart  to  bankrupt  as  exempt,  881. 

wife  having  property,  no  ground  for  refusing  to  set  apart,  to  bank- 
rupt, 128. 

proceeds  arising  from  sale  of,  are  exempt  property,  122. 


Q 


GAMING, 

by. bankrupt,  is  a misdemeanor,  156,  366. 

discharge  to  be  refused,  where  bankrupt  loses  money  by,  263,  346. 
court  will  refuse  discharge,  though  no  opposition,  where  property  is 
lost  bv,  147,  166,  258. 

discharge  refused,  where  money  was  lost  which  had  been  made  at, 
253. 

discharge  refused,  where  bankrupt  kept  a gambling  house  and  made 
and  lost  money  thereby,  268. 

bankrupt  must  be  prepared  to  confess  losing  money  by,  268. 
bankrupt  not  compelled  to  answer  w hether  he  has  lost  any  of  his 
estate  since  adjudication,  by,  222,  253,  260. 
meaning  of,  left  to  interpretation  of  courts,  253. 

GENERAL  ASSIGNMENT, 

by  insolvent  firm,  55,  65,  79. 
by  insolvent  firm,  an  act  of  bankruptcy,  79. 
act  of  bankruptcy,  55,  66,  79,  83. 
void,  61,  66,  73,  83. 

twelve  months  prior  to  bankruptcy,  good,  63. 


Digitized  by  Google 


GENERAL  INDEX. 


681 


GENERAL  ASSIGNMENT — continued. 

is  contrary  to  spirit  of  bankrupt  act,  73. 

in  pursuance  of  previous  binding  antecedent  agreement,  valid,  82. 
not  void,  but  voidable  only,  83,  84. 
insolvent,  though  pressed,  not  to  make,  92. 

three  days  before  filing  voluntary  petition,  denial  by  bankrupt  of  in- 
tention to  take  advantage  of  baukrupt  act,  of  no  effect  where,  162, 
assignee  under,  bound  to  know  that  it  can  be  set  aside,  100. 
assignee  under,  not  to  receive  compensation  for  services,  289. 
assignee  under,  liable  to  assignee  in  b&nkrupty,  for  all  property  and 
proceeds,  239. 

is  ground  for  refusal  of  discharge,  93. 

for  benefit  of  creditors,  discharge  refused  where,  146,  148,  161. 
to  prevent  creditor  from  obtaining  judgment,  no  Irtir  to  discharge, 
149.  - 

GENERAL  ORDERS, 

who  has  authority  to  frame,  828. 
for  what  purposes,  829. 
for  what,  to  provide,  829.  • 

framed  bv  justices  of  the  U.  8.  Supreme  Court  in  pursuance  of  section 
10,  361. 

to  constitute  the  rules  of  practice  and  procedure,  861. 

GENERAL  SUSPENSION, 

of  commercial  paper,  is  not  intended  by  bankrupt  act,  177. 

GEORGIA, 

head  of  family  entitled  to  fifty  acres,  as  exempt  property,  in,  124. 

GIFTS, 

when,  acts  of  bankruptcy,  68,  362. 
to  defraud  creditors,  acts  of  bankruptcy,  79. 
to  defraud  creditors,  discharge  refused  where,  79,  146. 
to  creditors,  with  intent  to  prefer,  are  acts  of  bankruptcy,  86. 
assignee  may  avoid  fraudulent,  101. 

of  money  from  father  to  son,  when  not  to  be  recovered  by  assignee, 

101. 

from  husband  to  wife,  when  valid.  (Sedgwick  v.  Place,  6 B.  R.  168.) 

GOLD  WATCHES, 

not  allowed  as  exempt  property,  121. 


GRANTS, 

to  creditors,  with  intent  to  prefer,  are  acts  of  bankruptcy,  86,  852. 
GROUNDS, 

for  opposition  to  discharge,  142,  346. 

GUARANTEE, 

of  third  party,  bank  holding,  may  receive  dividends,  194. 
GUARANTOR, 

may  prove  for  amount  paid,  116. 

liability  of  bankrupt  as,  336. 

when  party  may  prove  against  bankrupt  as,  336. 

GUARD  OF  STAGE  COACH, 

at  weekly  wages,  not  a servant,  108.  • 
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HABEAS  CORPUS, 

to  issue  for  production  of  imprisoned  debtor,  before  register,  to  testify, 
219,  370. 

to  issue  for  discharge  of  debtor  imprisoned  subsequently  to  bank- 
ruptcy, on  process  founded  on  provable  debt,  370. 
district  court  may  issue,  to  release  bankrupt  arrested  and  imprisoned 
in  action  on  dischargeable  debt,  257. 
bankrupt,  arrested  prior  to  bankruptcy,  in  action  in  tort,  will  not  be 
released  on,  257. 

to  tone,  to  ascertain  whether  process,  on  which  debtor  is  arrested  or 
imprisoned  during  pendency  of  bankruptcy,  is  on  provable  claim, 
or  not,  370. 

will  issue  for  release  of  person  arrested  subsequently  to  discharge, 
219,  258. 

HINDERING, 

and  delaying  creditors  by  voluntary  assignment,  71. 

HINT8, 

to  persons  contemplating  bankruptcy,  307,  308,  309,  810,  811,  812, 
313. 

HOMESTEAD, 

bankrupt  without  family,  may  be  entitled  to  exemption  of,  122. 
in  fraud  of  creditors,  not  exempted,  122. 
bankrupt  entitled  to  exemption  of,  out  of  mortgaged  lands,  122. 
set  a|>art,  bankrupt  to  take  only  a qualified  estate  in,  123. 
in  Missouri,  exemption  of  $1000,  allowed  out  of  proceeds  of  sale  of, 
123. 

under  laws  of  Texas,  unmarried  man  keeping  house,  not  head  of 
family,  so  as  to  entitle  him  to,  124. 
declaration  of,  has  same  attributes  as  conveyance,  123,  124. 
selection  of,  by  insolvent,  is  a fraudulent  conveyance,  124. 
vendor’s  lien  on,  upheld,  119. 

vendor’s  lien  on,  not  waived  by  taking  chattel  mortgage,  119. 

• exemption  of,  not  allowed  till  mortgages  paid,  122, 

cannot  be  sold,  on  levy  prior  to  bankruptcy,  123. 

HONEST  TRANSFER, 

of  honest  debt  allowed,  183. 

HOUSEHOLD  FURNITURE, 

must  be  stated  in  schedules,  45. 

and  kitchen  furniture,  are  exempt  property,  120. 

money  arising  from  sale  of,  is  exempt,  122. 

money  nrising  from  sale  of,  to  be  paid  over  to  bankrupt,  123,  171. 

H0U8E  SERVANTS, 

wages  due  to,  are  preferred  claims,  107,  108. 

HUSBAND. 

interest  of,  in  wife’s  property,  44,  49. 
wife  not  to  prove  against  estate  of  husband’s  firm,  60,  184. 
wife  may  prove  against  estate  of,  60,  102. 
when  wife  to  prove  only  against  estate  of,  00,  184. 
insolvent,  cannot  convey  to  his  wife,  G4. 
in  debt,  not  to  take  property  in  name  of  wife.  77. 
fraudulent  conveyance  by,  to  wife,  vests  title  in  her,  as  trustee  for 
creditors,  80. 

wife  not  compelled  to  testify  against,  in  proceedings  to  set  aside  dis- 
charge, 153,  154. 
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HUSBAND — continued. 

may  be  employed  by  wife  carrying  on  business,  68. 

wife,  when  bound  by  arts  of,  61. 

when  preferences  made  by,  as  agent  of  wife,  are  her  acts  of  bank- 
ruptcy, 51. 

sale  under  proceedings  in  bankruptcy  of,  does  not  bar  wife’s  inchoate 
right  of  dower.  (In  re  Angier , 4 B.  R.  117.) 

when  wile  divested  of  her  claim  of  dower,  by  joining  in  fraudulent 
conveyance  with  her.  (Cox  v.  Wilder,  6 B.  R.  448.) 

dower  will  not  be  set  off  to  wife  during  lifetime  of.  (Kelly  v.  Strange , 
8 B.  R.  2.) 

chose  in  action  belonging  to  wife,  may  be  recovered  by  assignee  of, 
(In  re  Boyd , 5 B.  R.  199.) 

gift  to  wife  by,  when  valid.  (Sedgwick  v.  Place,  6 B.  R.  168.) 
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IMPEACHMENT  OF  DISCHARGE, 

not  to  be  made  collaterally,  133. 

IMPRISONED  DEBTOR, 

to  be  released,  until  question  of  discharge  is  decided,  where  action  is 
founded  on  fraud  or  embezzlement,  268. 
to  be  produced  on  habeas  corpus  before  register,  to  testify  870. 
arrested  after  bankruptcy,  on  process  founded  on  provable  debt,  to 
be  discharged  on  habeas  corpus,  870. 
during  pendency  of  bankruptcy,  habeas  corpus  to  issue  to  ascertain 
whether  debt,  on  which  process  is  founded,  is  provable,  370. 
not  to  be  discharged,  until  creditor  has  an  opportunity  of  being 
heard,  370. 

IMPRISONMENT, 

in  action  in  State  court,  court  of  bankruptcy  will  release  debtor  from, 
115. 

bankrupt  not  to  be  held  in  custody,  on  judgment  for  costs,  248. 
in  action  on  dischargeable  debt,  bankrupt  may  be  discharged  from, 
on  habeas  corpus,  267. 

' district  court  cannot  relieve  from,  person  unjustly  charged  with  mat- 

ters not  within  its  cognizance,  258. 
under  execution  and  warrant,  act  of  bankruptcy,  69. 
must  be  over  seven  days  to  be  act  of  bankruptcy,  69. 
for  seven  days  or  more,  an  act  of  bankruptcy,  83. 
arrest  without,  for  more  than  seven  days  on  debt  over  $100,  not  suf- 
ficient for  adjudication,  257. 
when  sufficient  to  constitute  act  of  bankruptcy,  84. 
method  of  computing  time  of,  84. 

party  disposing,  out  of  usual  course  of  business,  goods  obtained  on 
false  representations,  to  be  punished  by,  289. 
bankrupt,  convicted  of  fraudulently  disposing  of  goods,  sentenced  to 
three  months,  157.  • 

of  bankrupt  for  misdemeanor,  not  to  exceed  three  years,  157,  357. 
not  exceeding  five  years,  i*?rson  convicted  of  forging,  or  using  forged 
signature  of  judge,  or  other  officer,  or  seal  of  court,  to  be  sentenced 
to,  357. 

INCHOATE  RIGHT  OF  DOWER, 

is  not  barred  by  sale  under  proceedings  in  bankruptcy  of  husband. 
(In  re  Angier , 4 B.  R.  117.) 

when  extinguished  by  wife’s  joining  in  fraudulent  conveyance  with 
husband.  (Cox  v.  Wilder,  5 B.  R.  443.) 
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INDEMNITY, 

marshal  with,  is  bound  to  take  property.  105. 

is  bound  to  take  property  under  warrant  with,  209,  214. 
without,  not  bound  to  take  property,  105. 
not  bound  to  take  property  under  warrant,  unless  with,  209, 
214,  215,  216. 

not  bound  to  take  property  in  dispute  without,  209,  215, 
216. 

may  deliver  property  to  claimant,  unless  he  receive,  211. 
not  bound  to  take  property,  not  in  possession  of  bankrupt, 
' without,  212.  • 

creditor  giving,  to  marshal,  must  defend  him  in  action  by  claimant, 

212. 

bond  of,  to  attaching  officer  who  has  not  paid,  or  been  sued,  cannot 
be  proved,  186. 

INDICTMENT, 

will  lie  for  fraudulent  alienation  of  real  estate,  156. 
for  concealing  property,  balance  sheet  of  bankrupt,  not  evidence  of 
creditor’s  debt,  on,  156. 

for  fraudulently  obtaining  goods  on  credit,  must  show  adjudication 
of  bankruptcy,  and  jurisdiction  of  court,  157. 
description  of  goods  in,  to  be  as  definite  as  in  declaration  of  trover, 
157. 

under  section  44,  the  word  “ feloniously”  should  be  omitted  in,  157. 
costs  of,  when  to  be  allowed  out  of  chief  register's  fund,  249. 

INDIVIDUAL, 

assets,  administration  and  distribution  of,  65,  56,  57. 
claims,  proving  of,  57. 

creditors,  when  joint,  to  be  paid  pan  passu  with,  59,  60. 
to  take  separate  estate,  191. 

INDORSEMENT, 

for  accommodation,  is  commercial  paper,  47,  91. 
for  accommodation,  is  not  commercial  paj»er,  47,  91,  178. 
for  accommodation,  sus|>ension  of  payment  of,  is  act  of  bankruptcy, 
47. 

• of  firm  paper  by  one  member  to  his  separate  creditor,  is  void,  102. 
by  officer  of  corporation,  is  commercial  paper,  178. 
not  provable  debt,  till  protest  and  notice,  177. 
security  of,  289. 

INDORSER, 

suspension  of  payment  by  accommodation,  is  act  of  bankruptcy,  47. 
accommodation  indorsement  not  commercial  paper  as  to,  47,  91. 
liability  of,  is  contingent  only,  168. 

with  fixed  liability,  can  maintain  bankruptcy  proceedings,  72,  88. 
fixed  liability  of  a provable  debt,  72. 

on  promissory  note,  when  liable  for  bills  and  drafts  given  him  by  in- 
solvent maker,  85. 

liable  for  proceeds  of  fraudulent  preference,  85. 
liability  of  bankrupt  as,  336.  # 
not  released  by  discharge  of  bankrupt,  348. 
has  not  provable  debt  till  protest  and  notice,  177. 
insolvency  of  maker  of  note  no  excuse  for  not  giving  notice  to,  102. 
not  liable  as  “ principal  debtor”  till  after  judgment,  314. 
payment  by,  in  full  to  holder  of  note,  after  failure  of  maker,  not  a 
• fraud  on  act,  265,  289. 

fraudulent  preference  to.  payment  by  insolvent  is,  264,  289. 
preference  to,  void,  where  it  would  l*e  void  to  any  other  creditor,  72. 
when  assignee  to  recover  value  of  cancoiled  note  from,  65. 
transfer  to,  when  fraudulent,  100. 
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INDORSER — continued. 

allowed  to  prove,  116. 

baa  only  right  to  prove  against  estate  of  bankrupt  maker,  266,  289. 
when  creditor  may  prove  debt  against  bankrupt  as,  336. 
creditor,  with  security  of  third  party,  to  prove  for  whole  amount, 
against,  *185. 

entitled  to  prove  for,  and  to  dividends  on,  full  amount  of  note  if 
holder  of  note  omit  to  prove,  196. 
to  receive  dividend  only  oq  amount  actually  paid,  100. 

INFANT8, 

may  beeome  bankrupts,  41. 

INFORMAL  VOTE, 

for  assignee  not  allowed,  187. 

INJUNCTION, 

against  actions. 

action  of  foreclosure  to  be  restrained  by,  84. 
against  suit  of  creditor  having  provable  claim,  will  be  granted, 
115. 

granted,  only  when  action  seeks  to  enforce  demand  against 
bankrupt,  or  deprive  assignee  of  property  or  rights,  116. 
will  issue  restraining  action  in  rem,  on  assignee’s  application, 
U 18. 

not  granted  to  restrain  suit  in  State  court  against  marshal  for 
wrongful  seizure,  118. 

will  be  granted  against  action  in  State  court,  commenced  sub- 
sequently to  bankruptcy,  258. 

will  not  be  granted  against  action  in  State  court,  where  amount 
of  liens  exceeds  assets,  145,  258,  259. 

English  bankruptcy  courts  have  now  the  power  of  restraining 
suits  by,  259. 
against  creditors. 

bankrupt  may  petition  for,  against  judgment  creditors,  92, 
145. 

against  judgment  creditor,  court  of  bankruptcy  will  grant, 
113,  145. 

will  be  granted  against  execution  creditors,  145. 
may  issue,  restraining  judgment  creditor  from  proceeding  on 
execution,  171. 

to  issue,  restraining  creditor  from  selling,  or  further  proceed- 
ings under  execution  on  judgment  by  default,  814. 
against  proceedings. 

against  proceedings,  motion  to  dismiss  appeal  not  a violation 
of,  204. 

staying  proceedings  continued  till  bankrupt  has  reasonable 
time  to  obtain  discharge,  204. 

restraining  proceedings,  supplemental  or  on  creditor’s  bill  to 
issue,  till  sufficient  lime  to  determine  bankruptcy  proceed- 
ings, 311. 

application  for.  w 

notice  of  application  for,  when,  and  when  not  necessary,  118. 
notice  of  application  for,  need  not  be  given  to  claimant,  274. 
before  apjM)ini merit  of  assignee,  bankrupt  the  only  party  to 
apply  for,  169. 

assignee,  after  appointment,  to  apply  for,  169. 
bankruptcy  court  has  j>ower  to  restrain  the  enforcement  of  mortgage  • 
by,  173. 

exempt  property  not  to  be  tire  subject  of,  171. 
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IN  J UNCTION — continued. 
granting  of. 

will  be  granted  to  prevent  party  using  preferential  agreement, 
67. 

granted,  stopping  forced  sale  of  mortgaged  chattels,  114. 
as  to  when  and  how  granted  and  denied,  614. 
granted  on  application  of  assignee,  sustained,  where  general 
assignment  wan  set  aside,  236. 

can  only  be  grauted  by  the  bankruptcy  court  in  which  pro- 
ceedings are  pending,  115. 

In  involntary  proceedings.  » 

allowed  in  involuntary  proceedings,  353. 
in  involuntary  proceedings  to  be  issued,  restraining  debtor  and 
other  persons,  170. 

in  involuntary  proceedings  to  restrain  third  party  till  appoint* 
ment  of  assignee.  170. 

in  involuntary  bankruptcy,  under  section  40,  is  to  prevent  in- 
terference with  property  until  adjudication,  170,  171. 
against  actions  in  Slate  court,  before  judgment,  not  to  be 
granted  in  involuntary  proceedings  before  adjudication,  268, 
259. 

granted  before  adjudication,  restraining  landlord  suing  in  eject-  • 
ment,  259. 

not  to  be  gi anted  simply  on  the  ground  that  plaintiff  has  com- 
menced involuntary  proceedings,  269. 
granted  on  petition  for  adjudication,  will  fall  w’hen  debtor  is 
adjudged  bankrupt,  unless  continued,  273. 
granted  on  creditor's  petition,  no  contempt  for  third  party  to 
violate,  170. 

separate  petition  for,  should  be  filed  against  all  persons  other 
than  debtor,  170,  273. 
sustaining,  dissolving  and  modifying. 

will  be  sustained,  if  sufficient  ground  appear  by  affidavit  or 
aliunde,  118. 

to  be  continued,  till  bankrupt  has  reasonable  time  to  obtain 
discharge,  116. 

allegation,  upon  information  and  belief,  not  sufficient  to  sup- 
port, 118. 

not  to  be  dissolved  till  question  of  bankruptcy  is  determined, 
118. 

against  plaintiff  in  execution,  when  dissolved,  118. 
will  not  be  dissolved,  when  goods  are  being  disposed  of  by 
irresponsible  parties,  274. 

may  be  dissolved  or  modified,  to  obtain  better  price  for  prop- 
erty, 114. 

staying  proceedings  for  contempt,  modified,  118. 
modified,  allowing  sale  under  judgment,  118. 
to  be  modified,  so  as  to  allow  receiver,  whose  appointment  is 
valid,  to  make  contract  and  give  security,  314. 
wheu  dissolved,  sustained  and  modified,  314. 
to  issue  against  persons  having  property  of  absconding  debtor,  274. 
under  section  21,  can  be  granted  only  by  district  court,  where  pro- 
ceedings are  peuding,  274. 

INLAND  BILLS  OF  EXCHANGE, 

notes  which  are  on  a footing  with,  are  commercial  paper,  178. 

INQUIRY, 

into  validity  of  debt,  when  precluded,  186. 
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INSOLVENCY, 

what  is,  and  what  is  not,  60,  62,  63,  64,  61,  62,  66,  70,  92,  96,  164, 
173. 

is  present  inability  to  pay,  61,  70,  96,  99. 

is  inability  of  trader  to  pay  his  debts  as  they  mature,  in  the  ordinary 
course  of  business.  ( Sawyer  v.  Turpin , 6 B.  R.  339.) 
not  the  same  as  bankruptcy,  69,  92,  96. 
does  not  mean  total  suspension  of  payment,  99. 
question  of,  not  affected  by  general  embarrassment,  102. 
same  definition  of,  applies  to  corporation  as  to  trader,  126,  173. 
mortgage  by  retail  dealer,  of  entire  stock  in  trade,  is  a confession  of, 
280. 

under  act  of  1799,  mere  inability  to  pay  debts,  not,  92. 
evidence  of,  52,  61,  82. 
knowledge  of,  60,  71,  92,  94,  95,  163. 
evidence  as  to  knowledge  of,  167. 
what  evidence  admissible  to  prove  knowledge  of,  102. 
of  depositor,  payment  by  bank  of  checks,  valid,  where  it  has  no  knowl- 
edge of,  94. 

of  depositor,  payment  to  bank  is  fraudulent  preference,  where  it  has 
knowledge  of,  94. 

of  debtor,  bank  not  to  take  mortgage  when  knowing  of,  94. 
must  be  known  at  time  of  confession  of  judgment,  to  be  act  of  bank- 
ruptcy, 100. 

creditor  taking  mortgage  for  debt  long  over  due,  presumed  to  have 
knowledge  of,  139. 

debtor  not  to  indemnify  creditor  aware  of,  92. 
contemplation  of,  61,  63,  64,  65,  69,  70,  86,  96. 
trader  may  be  presumed,  by  his  acts  to  contemplate,  86. 
alone,  not  act  of  bankruptcy,  70,  96. 

when  subsequent  to  giving  valid  judgment  bond,  does  not  affect  it, 
90. 

at  time  of  execution  and  levy,  does  not  affect  judgment,  100. 
entry  of  judgment,  with  knowledge  of  debtor’s,  is  in  fraud  of  the  act, 
100.  {In  re  Lord,  6 B.  R.  318.) 
of  corporations,  5*2. 
of  partnerships,  54,  55. 

of  one  partner,  not  to  dissolve  attachment  against  firm,  77. 
of  firm,  denied  by  one  partner,  jury  trial  to  be  had,  174. 
is  a condition  of  fact,  not  of  belief,  and  of  which  the  court,  not  the 
creditor,  is  to  be  judge.  {Hall  v.  Wager  and  Falee,  5 B.  R.  181.) 

INSOLVENT, 

act  committed  by,  to  be  specifically  set  forth,  61. 
acts  of  bankruptcy. 

general  assignment  by,  au  act  of  bankruptcy,  60,  78,  79. 
giving  judgment  note,  an  act  of  bankruptcy,  80. 
giving  warrant  to  confess  judgment,  au  ack  of  bankruptcy,  87. 
confessing  judgment  and  permitting  property  to  be  taken,  act 
of  bankruptcy,  87. 

confession  of  judgment  by,  for  loan  to  pay  debts,  is  an  act  of 
bankruptcy,  90. 

allowing  fictitious  judgment,  commits  an  act  of  bankruptcy, 
96. 

suffering  property  to  be  taken  on  fictitious  judgment,  commit* 
an  act  of  bankruptcy,  96. 

permitting,  by  collusion,  property  to  be  sold  on  execution, 
commits  an  act  of  bankruptcy,  96. 
property  of,  receiver  taking,  is  act  of  bankruptcy,  71. 
transferring  the  whole,  or  part,  of  his  property  to  creditors, 
commits  act  of  bankruptcy,  72. 
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INSOLVENT — continued. 

acta  of  bankruptcy. 

making  payment,  gift,  &c.,  with  intent  to  prefer,  &c.,  commita 
act  of  bankruptcy,  86,  862. 

assigning  claim  to  secure  creditor,  is  precluded  from  obtaining  dis- 
charge, 148,  149. 

confession  of  judgment  by,  for  loan  to  pay  debts,  defeats  right  to 
dividend,  90. 
conveyance  by. 

cannot  convey  to  wife,  64. 

selection  of  homestead  by,  is  a fraudulent  conveyance,  124. 
corporation  has  no  lien  on  share  of  stock  of,  for  non-performance  of 
contract,  126. 

creditors  and  other  persons  dealing  with,  are  not  on  same  footing. 

{Darby' $ Trustees  v.  Lucas,  6 B.  R.  437.) 
debtor  may  continue  to  sell  his  stock  at  retail,  where  there  is  no  fraud- 
ulent intention,  92. 

debtor  must  be  show*n  to  have  done  act  when,  86. 
estate  of,  bankrupt  act  suspends  State  jurisdiction  over,  93. 
surrendering  previous  to  bankrupt  act,  jurisdiction  of  State  court 
over,  not  divested,  206. 
general  assignment  by,  void,  61,  66. 
making  general  assignment,  to  be  declared  bankrupt,  170. 
preferences  by.  * 

when  payment  by,  a preference,  61. 

paying  without  design  to  give  preference,  not  fraudulent,  99. 
paying  some  creditors,  and  not  all,  a preference,  102. 
trader  giving  promissory  note,  with  warrant  to  confess,  a 
preference,  163. 

payment  by,  without  intent  to  prefer,  not  a fraudulent  prefer- 
ence, 266. 

payment  of  debt  by,  by  furnishing  lumber,  is  a preference, 

*»G6. 

payment  by,  by  way  of  preference,  more  than  four  months 
before  bankruptcy,  is  valid,  266,  267. 
assigning  claim  to  secure  creditor,  makes  a fraudulent  prefer- 
ence, 148,  149. 

preferences  by,  subject  him  to  provisions  of  bankrupt  act,  161. 
giving  a bill  of  sale,  to  attaching  creditor  with  notice,  a pref- 
erence, 85. 

proceedings,  copy  of  record  of  proceedings  need  not  be  annexed  to 
bill  in  equity,  to  set  aside,  126. 
rights  and  duties  of. 

without  fraudulent  intention,  may  sell  his  stock  at  retail,  92. 
may  endeavor  to  effect  compromise,  92. 
may  exchange  lands,  or  goods,  for  others  of  equal  value,  98. 
may  s|>end  money  for  necessary  family  expenses,  147. 
should  file  voluntary  petition  in  bankruptcy,  63,  78,  102,  161. 
should  tile  his  petition  without  delay,  92,  93,  312. 
though  pressed,  should  not  make  general  assignment,  92. 
duty  of,  to  go  into  bankruptcy  to  prevent  his  property  being 
taken,  93. 

sale  to  creditor  by,  when  void,  67,  71. 

suffering  property  to  be  taken  on  legal  process,  to  be  adjudged  bank- 
rupt, 169. 

by  not  goiug  into  bankruptcy,  suffers  his  property  to  be  taken,  169. 
transfer  to  endorser  by,  when  fraudulent,  100. 
when  judgment,  on  warrant  of  attorney  given  by,  will  not  be  set 
aside,  76. 
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INSOLVENT — continued. 
who  are. 

who  are,  and  who  are  not,  60,  61,  62,  65,  69,  70. 

contemplating  insolvency,  same  effect  as  being,  86. 

trailer,  not  paying  debts  in  usual  course  of  business,  Is,  96, 

person,  unable  to  pay  debts  in  usual  course  of  business,  is,  99. 
trader,  whose  assets  exceed  his  liabilities,  is  not,  102. 
what  evidence  admissible  to  prove  debtor,  102. 
is  one,  who  cannot  pay  his  debts  out  of  his  own  means,  164. 
deemed  to  have  intended,  the  necessary  result  of  his  action, 
165. 

not  the  same  as  bankrupt,  69,  92,  96. 

INSOLVENT  CORPORATION, 

transfer  of  note  by,  to  be  void,  must  have  been  intended  as  a prefer- 
ence, 127. 

creditor  of,  holding  security  of  stockholder,  may  prove  against,  129. 
claims  against,  pot  to  be  set  off  in  actions  by  receivers,  129. 

INSOLVENT  FIRM, 

general  assignment  by,  65,  68,  79. 
general  assignment  by,  an  act  of  bankruptcy,  79. 
conveyance  by,  when  not  a preference,  66. 
warrant  to  confess  judgment,  an  act  of  bankruptcy,  87,  99. 
conveyance  by,  to  creditor  with  knowledge,  and  adjudication  of  one 
member  within  four  months,  not  h fraudulent  preference,  290. 
payment  by,  of  its  note,  is  a fraudulent  preference  to  indorser,  264, 


INSOLVENT  LAWS, 

of  State,  superseded  by  0.  8.  bankrupt  act  of  1867,  128,  171. 
INSPECTION,  • 

of  proceedings  may  be  ordered  by  register,  224. 

INSTRUMENTS, 

and  documents  must  be  executed  by  bankrupt,  at  assignee’s  request, 
to  enable  assignee  to  possess  himself  fully  of  all  the  assots,  838. 

INSURANCE, 

on  bankrupt's  life,  when,  to  be  considered  as  assets,  46. 
INSURANCE  COMPANIES, 

are  within  purview  of  bankrupt  act,  128. 


INTENT, 


to  give  a preference,  62,  68,  291. 
to  prefer,  inferred  from  preference,  85, 100,  166,  294. 
to  prefer,  is  judged,  as  well  by  facts  surrounding  the  act  as  by  the 
act  itself,  151,  152. 

to  give  preference,  when,  must  be  proved,  176. 
to  hinder,  delay  and  defraud  creditors,  62,  63, 69, 72,  76. 76  98  146 
151, 167,  276, 277.  ’ ’ ’ ’ ' 

to  defraud,  what  sufficient  allegation  of,  68. 
to  defeat,  or  delay  the  law,  66,  79,  161. 
a question  of  fact,  97. 

collusion  with  bankrupt  prima  faeu  evidence  of,  89. 
of  40th  section  of  bankrupt  act,  170. 


INTENTION, 

inferred  from  absence,  76. 
to  commit  fraud,  must  be  proved,  96. 
governs,  as  to  fraudulent  acts,  97. 

44 
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INTENTIONAL, 

concealed,  implies  something,  78. 

INTEREST, 

may  be  proved  on  debts  due  at  date  of  adjudication,  117. 
allowed  up  to  the  time  of  proof  of  debt,  181. 
rebate  of,  when  to  be  made,  836. 

greater  than  six  |>er  cent,  debt  may  be  proved,  although  there  is  a 
reservation  of,  184. 
in  land,  concealment  of,  67. 

omission  to  disclose,  is  a concealment  of  property,  78. 
present  passing,  when  alone  secured  by  mortgage,  82. 
expectant,  when  exempt,  120. 
in  wife’s  estate,  44. 

INVENTORY, 

of  debtor’s  estate,  in  voluntary  bankruptcy,  to  be  annexed  to  petition, 
207,  329. 

in  voluntary  proceedings,  to  be  verified  by  oath,  297,  329. 
of  debtor's  estate  in  voluntary  bankruptcy,  what,  to  describe  and 
state,  46,  49,  297,  829. 
when  copartner  to  furnish,  68. 

to  be  furnished  to  marshal  by  copartner,  on  adjudication  of  firm, 
367. 

in  involuntary,  similar  to  that  in  voluntary,  proceedings  to  be  made 
out  by  debtor  within  five  days  after  adjudication,  364. 
when  to  be  prepared  by  messenger  and  assignee,  211,  366. 
to  be  made  out  by  marshal  when  bankrupt  fails  to  do  so,  109. 
of  property  in  his  possession  to  be  made  out  and  returned  by  marshal 
in  three  days,  365. 

time  for  making  and  returning,  by  marshal,  may  be  enlarged,  365. 
to  be  made  by  assignee,  of  all  property  that  comes  to  his  possession, 
868* 

INVESTMENT  OF  FUNDS, 

by  assignee,  when,  allowed,  336. 

who  to  approve  of,  836. 

INVOICE  BOOK, 

or  stock  book,  tradesman  not  keeping,  not  entitled  to  discharge,  148. 

INVOLUNTARY  BANKRUPTCY, 

adjudication. 

when  debtor  to  be  adjudged  bankrupt,  364. 
proceedings  upon  adjudication  in,  364. 

adjudication,  on  default  of  debtor,  or  proof  of  creditor’s  case, 
172. 

adjudication  by  default  on  defective  petition  will  be  reversed, 
278. 

person  served  with  injunction  cannot  have  adjudication  an- 
nulled, or  vacated,  283,  286. 

court  first  making  adjudication  to  retain  jurisdiction  till  close 
of  proceedings,  366,  367. 

jietilion  after  adjudication,  to  be  referred  to  one  of  the  regis- 
ters, 362. 

adjudication  on  one  petition,  not  necessary  to  proceed  on  the 
other  petitions,  806. 

petitioning  creditor,  on  reversal  of  adjudication,  to  pay  costs 
of  entire  proceedings,  278. 

before  adjudication,  the  only  parties  are  petitioning  creditor 
and  debtor,  281. 

petitioning  creditor,  who  obtains  adjudication,  to  be  reim- 
bursed for  reasonable  expenses,  180. 
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INVOLUNTARY  BANKRUPTCY— continued. 
against  absconding  debtor. 

order  to  show  cause  will  be  made  against  absconding  debtor, 
273. 

order  to  show  cause,  served  on  absconding  debtor  by  leaving 
same  at  last  usual  place  of  abode,  278,  274. 
affidavit  of  service  of  order  to  show  cause,  on  absconding 
debtor,  to  state  person  with  whom  copy  was  left,  274. 
service  of  order  to  show  cause,  to  be  made  on  absconding 
debtor  by  publication,  when  abode  not  known,  274. 
proof  of  publication  of  order  to  show  cause,  against  abscond- 
ing debtor,  to  be  made,  274. 

absconding  debtor  not  appearing  on  return  day,  adjudication 
will  be  made,  and  his  property  seized,  274. 
after  adjudication,  same  proceedings  against  absconding  debtor, 
as  against  ordinary  bankrupt,  274. 
service  of  creditor’s  petition  on  attorney  of  absconding  debtor, 
held  good,  276. 

amendments  to  creditor’s  petition. 

amendments  to  creditor’s  petition,  covering  acts  of  bankruptcy 
more  than  six  months,  not  allowed,  163,  173. 
petition  filed  where  debtor's  domicil  is,  may  be  amended  by 
inserting  earlier  act  of  bankruptcy,  366. 
petition  first  filed  against  firm,  may  be  amended  by  inserting 
earlier  act  of  bankruptcy,  366. 

amendments  to  creditor’s  petition,  alleging  confession  of  judg- 
ment by  insolvent,  allowed,  164. 
amendments  to  creditor’s  petition,  may  be  allowed  by  judge, 
286. 

petition  may  be  amended,  and  adjournment  had,  to  procure 
additional  testimony,  285. 
answer  and  defense  to  petition. 

debtor  to  answer  or  rebut,  after  petitioning  creditor  proves  his 
case,  89. 

denial  and  demand  of  jury  trial,  sufficient,  without  formal 
answer,  174. 

leave  may  be  given  to  file  answer  after  return  day,  174. 
answer  to  order  to  show  cause,  need  not  be  verified,  174'. 

* endeavoring  to  obtain  extension  of  time,  a defense  to  creditor’s 
petition,  165,  170. 

payment  into  court,  not  to  defeat,  76. 
arrest  of  debtor  in. 

when  debtor  may  be  arrested  in,  868. 

warrant  for  arrest  of  bankrupt  to  issue  for  absconding,  171,  863. 
warrant  for  arrest,  to  issue  for  removing  or  concealing  prop- 
erty, 171,  368. 

warrant  of  arrest,  to  issue  for  fraudulent  disposition  of  prop- 
erty, or  covering  up  inferest  therein,  171,  863. 
marshal  executing  warrant  of  arrest  under  section  40,  to  keep 
bankrupt  in  custody,  unless  bail  be  given,  171,  353. 
bankrupt  may  move  to  strike  out,  and  make  more  definite,  allegations 
in  petition,  172. 

bankrupt  refusing  to  pay  over  money,  will  be  adjudged  guilty  of  con- 
tempt, 216. 

costs,  fees  and  disbursements. 

petitioning  creditor  to  be  reimbursed  for  reasonable  expenses. 

18 8,  246. 

costs  to  petitioning  creditor,  on  adjudication,  in  contested 
matters,  same  as  in  equity  suits,  244,  245,  872. 
costs  to  petitioning  creditor,  in  contested  matters,  paid  out  of 
fund,  244,  372. 
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costs,  fees  and  disbursements. 

fees  to  counsel,  to  be  determined  by  court,  245. 
petitioning  creditor  allowed  $20  for  solicitor's  fee,  245. 
counsel  fees  allowed  petitioning  creditor  out  of  estate,  248. 
docket  fee  of  $20  allowed  where  trial  by  jury,  174,  247. 
petitioning  creditor  to  tile  claim  for  extra  expeu&es,  247. 
costs  to  debtor  on  dismissal  of  i>eLiLinn,  245. 
ou  dismissal  of  petition,  debtor  to  recover  same  co&ts  as  pre- 
vailing party  in  equity,  8?2. 

costs  allowed  out  of  estate,  where  abdication  was  sustained 
on  bill  of  review,  248. 

costs  of  entire  proceedings  to  be  paid  U|r  petitioning  creditor, 
on  reversal  of  adjudication,  248. 
deposit  to  cover  costs  to  be  made  by  creditor,  on  filing  petiton, 
240. 

$60  to  be  deposited  with  clerk,  on  adjudicatioh,  246. 
when  respondent  to  pay  costs  on  dismissal  of  creditor’s  peti- 
tion. (In  re  Skclley , 6 B.  Ii.  214.) 
debtor,  who  has  been  unsuccessful  in  bis  defense  to  creditor’s 
petition,  may  be  allowed  reasonable  expenses,  including  at- 
torney’s lees.  ( Comstock  v.  Young,  6 B.  R.  191.) 
court  may  order  consolidation  of  petitions,  281,  366. 
debtor  may  demand  jury  trial  on  return  day,  172. 
discharge  granted  same  as  in  voluntary,  134,  198,  297. 

barred  by  paymentondiscoutinuauceof  proceedings,  282,283. 
discontinuance  and  dismissal  of  proceedings  in. 

proceedings  may,  at  any  time  before  adjudication,  be  discon- 
tinued on  con8enlof  petitioning  creditor  and  bankrupt,  281. 
proceedings  to  be  discontinued  where  creditors,  at  meetiug,  so 
decide,  285. 

notice  to  other  creditors  not  necessary,  ou  dismissal  or  discon- 
tinuance of  proceedings  before  a^udication,*  281,  286. 
payment  on  discontinuance  of  proceedings  is  a fraudulent 
preference,  and  liable  to  forfeiture,  282. 
proceedings  will  be  dismissed  on  consent  of  petitioning  cred- 
itor, bankrupt  and  all  creditors  who  have  proved,  282. 

• proceedings  to  be  dismissed  without  costs  when  creditors'  pe- 

tition is  not  correct,  or  allegations  not  sufficient,  284. 
proceedings  to  be  dismissed  with  costs,  when  petitioning  cred- 
itor fails  to  prove  his  case,  284. 
costs  to  be  taxed  by  register,  ou  dismissal  of  creditor’s  petition, 
284,  285. 

proceedings  to  be  dismissed  with  costs,  where  jury  does  not 
find  debtor  guilty  of  prohibited  acts,  285. 
petitioning  creditor  to  pay  costs,  on  dismissal  of  proceedings, 
284,  285. 

marshal,  after  dismissal  of  proceedings,  and  on  payment  of 
costs,  to  deliver  up  property  to  debtor,  285. 

•creditor’s  petition  to  be  dismissed  for  incurable  defects  or  ir- 
regularities in  it,  the  deposition  or  proof  of  claim,  286.  a 
creditor,  not  a party  to  petition,  cannot  move  for  dismissal  of 
proceedings.  (In  re  Button,  Hartford  and  Erie  R.  R.  Co.,  6 B.  R. 
232.) 

voluntary  proceedings  commenced  in  another  district  after,  to 
be  dismissed,  313. 

proceedings  in,  to  be  dismissed,  where  copartnership  petition 
and  deposition  are  not  verified  by  one  of  the  partners,  318. 
proceedings  will  be  dismissed,  if  it  appear  at  the  trial,  that  the 
debts  then  owed  by  the  debtor  do  not  exceed  $300,  or  that 
petitioning  creditor’s  claim,  exclusive  of  costs,  does  not  equal 
$260.  (In  re  Skclleg , 5 B.  R.  214.) 
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dismissal  of  creditor’s  petition. 

creditor’s  petition  to  be  dismissed  on  failure  of  proof  of  claim, 
170. 

petition  to  be  dismissed,  with  costs,  on  failure  to  prove  same, 
172. 

costs  to  be  taxed  by  register,  on  dismissal  of  creditor’s  peti- 
tion, 284,  286. 

petition  and  deposition  of  claim  in,  cannot  be  verified  by  special 
attorney,  313. 

decease  of  one  partner  before  adjudication,  no  ground  for  dis- 
missal of  petition  against  firm.  ( Hunt  ei  ai.  v.  Pooke  et  ai,t 
6*Jf.  R.  161.) 

distribution  of  estate  in,  354. 
exemptions  same  as  in  voluntary,  120,  171. 
injunctions  and  stay  of  proceedings. 

injunction  may  be  issued  at  same  time  as  order  to  show  cause, 
363. 

injunction  to  be  issued  against  debtor  and  other  persons,  170. 
injunction  to  restrain  third  parties  till  appointment  of  assignee, 
170. 

injunction,  under  section  40,  is  to  prevent  interference  with 
property  till  adjudication,  170,171. 
proceedings  in,  subsequent  voluntary  proceedings  stayed  to 
await  determination  of,  166,  170. 
commencement  by  plaintitf  of,  no  ground  for  stay  of  proceed- 
ings in  State  court,  206. 

stay  of  proceedings,  not  granted  till  adjudication,  206. 
before  adjudication,  actions  in  State  court  should  not  be  stayed 
previously  to  judgment,  268,  269. 
landlord  suing  in  ejectment  for  non-payment  of  rent,  enjoined 
before  adjudication,  269. 

injunction,  granted  on  petition  for  adjudication,  will  fall  on  ad- 
judication unless  continued,  278. 
a separate  petition  for  injunction  should  be  filed  against  all 
persons  other  than  debtor,  273. 
persons  having  property  of  absconding  debtor,  to  be  enjoined. 
274. 

service  of  injunction  on  third  persons  does  not  make  them 
parties  to  proceedings,  283,  286. 
proceedings  on  other  petitions  to  be  stayed,  till  adjudication 
on  one  first  heard,  360! 
is  for  benefit  of  all  the  creditors,  216. 
filing  of  creditor’s  petition. 

creditor’s  petition  to  be  filed  within  six  months  after  act  of 
bankruptcy,  169. 

creditor’s  petition  to  be  filed  in  district  where  debtor  resides, 
169. 

petition  may  be  filed  against  insolvent  leaving  District,  State 
or  Territory  with  intent  to  defraud,  278. 
court  may  permit  other  than  original  petitioner  to  file  petition, 
281. 

petitions  against  firm  in  different  districts,  one  first  filed  to  be 
first  heard,  866. 

petition  alleging  earliest  act  of  bankruptcy  to  be  heard  first, 
where  there  are  two  or  more  petitions  filed,  366. 
petitions  filed  in  different  districts,  first  hearing  to  be  had  on 
one  filed  where  debtor’s  domicil  is,  366. 
for  what  acts,  proceedings  in,  may  be  commenced,  362,  863. 
lien  waived,  when  not  mentioned  in  petition  in,  189. 
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marshal  to  take  possession  of  bankrupt’s  property,  164. 

required  by  warrant  to  take  possession  of  debtor’s  estate,  213. 
not  bound  to  ot>ey  petitioning  creditor’s  attorney  in  seizing 
property,  216. 

duties  of,  as  to  publication  and  service  of  notices,  similar  to 
those  in  voluntary,  211. 

after  dismissal  of  proceedings,  and  on  payment  of  costs,  to 
deliver  up  property  to  debtor,  286. 
name  of  solicitor  of  petitioning  creditor  should  be  included  in  publi- 
cation of  notices  to  creditors,  214. 
order  to  show  cause. 

order  to  show  cause,  granted  on  filing  creditor’s  petition,  170. 
no  order  to  show  cause,  granted  without  proof  of  the  acts 
charged  in  petition,  173. 

court  may  grant  a preliminary  order  to  show  cause,  174. 
order  to  show  cause,  with  injunction  clause,  to  be  made  in 
Home  districts  by  clerk,  “ as  of  course,’'  207. 
order  to  show  cause,  not  granted  on  petition  of  secured  credi- 
tor, 284. 

petition  Against  married  woman,  what  allegations  to  contain,  46. 
petitioning  creditor  and  bankrupt  oflly  parties  to  creditor’s  petition, 
283,  286. 

proceedings  when  bankrupt  is  not  found,  or  does  not  appear,  366. 
receiver  to  be  appointed,  when  voluntary  assignee  is  enjoined  from 
interfering  with  property,  274 

register,  no  power  prior  to  Nov.  1867,  to  take  affidavits  in,  229. 
schedules  in. 

schedules  same  as  in  voluntary,  105. 

bankrupt  in,  must  furnish  list  of  creditors,  and  inventory  of 
assets,  364. 

within  what  time  bankrupt  to  furnish  list  of  creditors,  and  In- 
ventory of  assets,  364. 

schedules  to  be  delivered  to  marshal  within  five  days  after 
adjudication,  210. 

bankrupt  to  file  schedules  from  five  to  ten  days  after  adjudica- 
tion, 106,  109. 

schedules  filed  in  voluntary,  when  to  be  used  in,  99. 
schedules,  attached  to  debtor’s  petition,  when,  to  be  deemed 
to  be  filed  in,  48. 

marshal  to  make  out  schedules,  on  bankrupt’s  failure  to  do  so, 
109. 

marshal  to  prepare  schedules  when  bankrupt  is  absent,  or  can- 
not be  found,  212. 

money  returned  in  schedules  as  cash,  must  be  paid  over  to  as- 
signee, or  marshal,  216. 

bankrupt  not  filing  schedules  is  in  contempt,  and  liable  to 
penalty,  109. 

discharge  granted  in,  where  bankrupt  did  not  file  schedules 
till  after  application  for  discharge,  106. 
service  of  petition,  and  order  to  show  cause. 

debtor  to  be  served  with  copy  of  order  to  show  cause,  and 
petition  in,  353. 

debtor  not  found,  service  how  made,  353. 
service  of  order  to  show  cause,  on  dissolved  corporation,  should 
be  by  publication,  174. 
proof  of  service  must  be  made,  354. 

proof  of  service  of  petition,  and  order  to  show  cause,  to  be 
made  on  return  day,  172. 
proof  of  service  not  made,  effect  of,  864. 
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service -of  petition  and  order  to  show  cause. 

adjournment  and  Hew  notice,  on  failure  of  proof  of  service  of 
petition,  and  order  to  show  cause,  172,  354. 

# service  of  petition  and  order  to  show  cause,  out  of  district,  is 
invalid,  278. 

when  and  by  whom  maintained. 

petitioning  creditor's  claims  must  amount  to  $250  to  maintain, 
75,  88,  164,  169,  653,  353. 

not  to  be  maintained,  where  indebtedness  was  reduced  below 
$250  by  conditional  payment,  168. 
payment  into  court,  not  to  defeat  creditor’s  petition,  170. 
not  to  be  maintained  by  one  partner  against  the  other,  59,  60. 
creditor,  whose  debt  is  not  due,  may  commence,  88,  164,  165. 
indorser,  with  fixed  liability,  may  commence,  72,  88. 
against  acceptor,  drawer  of  bill  of  exchange,  who  has  taken  it 
up,  may  maintain  proceedings  in,  165,  172. 
secured  creditor  may  file  petition,  185. 

not  to  be  maintained  by  the  only  creditor,  whose  debt  is  se- 
cured, 165. 

creditor,  whose  claim  is  not  due,  may  file  petition,  173. 
petition,  alleging  non-payment  of  notes  not  commercial  paper, 
will  not  be  sustained,  173. 

mortgagee,  whose  security  falls  short  of  indemnity  by  $250, 
may  commence  proceedings  in,  173. 
creditor  refusing  extension,  not  to  maintain,  174. 
notes  given  for  slaves,  prior  to  Emancipation  Proclamation, 
will  support,  178. 

petition  against  corporation  may  be  filed  by  officer  who  is  a 
creditor,  129,  130,  174. 

costs  by  order  of  a divorce  court,  not  a good  petitioning  credi- 
tor's debt,  249. 

costs  recoverable  only  by  attachment,  do  not  constitute  a good 
petitioning  creditor’s  debt,  249. 
creditor,  who  has  instituted  suit  in  State  court,  may  commence 
proceedings  in,  302. 

creditor  can  force  insolvent  making  preference  into,  161,  169. 
other  creditors  may  come  in  and  prosecute  proceedings,  170, 
173. 

petitioning  creditor  not  appearing  on  return  day,  who  may 
carry  on  proceedings,  366. 

not  to  be  maintained  where  debt  been  merged  in  judgment 
that  is  fraudulent.  (In  re  Hunt  and  HomHl , 6 B.  R.  433.) 
when  petitioning  creditor  allowed  to  surrender  fraudulent 
preference  and  maintain  proceedings.  (In  re  Hunt  and 
Homed,  6 B.  R.  433.) 

district  courts  have  no^  jurisdiction  in,  unless  at  the  time  of  the 
trial,  the  debtor  owfes  over  $300,  and  the  petitioning  credi- 
tor’s debt,  exclusive  of  costs,  equals  $250.  (In  re  Skelley , 5 
B.  R.  214.) 

ISSUES, 

what,  must  be  adjourned  into  court  by  register,  326. 
it  is  the  duty  of  register  to  adjourn,  into  court,  186. 
adjourned  into  court,  how  stated,  326. 
of  law  and  fact,  by  whom  decided,  326. 

IS8UING  OF  WARRANT, 

in  voluntary  cases  by  register,  209,  210,  830. 

in  involuntary  proceedings  for  arrest  of  debtor  And  seizure  of  his 
property,  211,  853. 
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JOINT  A8SET8,  , 

to  go  to  firm  creditors,  191. 
assignee  to  set  aside  exempt  property  out  of,  119. 
to  be  distributed,  there  may  be  a joint  petition  as  long  as  there  re- 
main, 104. 

JOINT  BANKRUPTCY, 

joint  estate,  primarily  liable  in,  216. 

separate  estate  to  be  used  in,  only  in  case  of  surplus,  after  satisfying 
separate  creditors,  216. 

JOINT  BOOKS, 

of  account,  bankrupt  to  disclose,  78. 

JOINT  CREDITORS, 

not  to  vote  separately,  66. 
to  take  joint  fund,  66. 

when,  to  be  paid  pan  pauu  with  individnal,  69,  60. 
when  transfer  of  partnership  property,  roid  as  to,  60. 
when,  to  have  choice  of  assignee,  104. 

JOINT  DEBTS, 

may  be  set  off  against  separate  claim  of  assignee  of  the  partner,  64. 
one  partner  not  to  prove,  against  other,  60. 
payment  of,  66. 

JOINT  DECREE, 

appeal  by  one  party  from,  to  be  dismissed  unless  the  other  is  notified, 
or  refuses  to  join,  206. 

JOINT  ESTATE,  . 

what  is,  66. 

who  interested  in,  66,  66. 

to  be  set  out  in  schedules,  45,  66. 

bankrupt  to  disclose,  78. 

and  books  of  account,  discharge  refused  where  willful  failure  to  dis- 
close, 144. 

primarily  liable  on  Joint  bankruptcy,  216. 

JOINT  FUNDS, 

how  marshaled,  66. 

Joint  creditors  to  take,  66. 

JOINT  POWER  OF  ATTORNEY, 

not  to  be  executed  by  one  alone,  181. 

JOINT  REQUEST, 

by  members  of  firm  to  become  surety  for  one,  does  not  create  a firm 
liability,  101. 

JOINT  8T0CK  COMPANIES, 

to  what  register,  voluntary  petition  of,  to  be  referred,  46. 

JUDGE  OF  DISTRICT  COURT,  * 

sitting  at  chambers,  Bame  powers  and  jurisdiction  as  if  holding  court, 
200,  828. 

has  power  and  jurisdiction  of  circuit  court  in  bankruptcy,  where  there 
is  no  organized  circuit,  200. 

unable  to  act,  circuit  judge  to  act  in  his  place,  199,  200. 
to  execute  assignment  of  all  bankrupt’s  property  to  assignee,  238 
register  may  act  at  chambers  in  aid  of,  219. 
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JUDGE  OF  DISTRICT  COURT — continued. 

may  direct  register  in  dispatching  administrative  business,  and  un- 
contested  matters,  826. 

when,  and  in  what  cases,  may  order  register  to  attend,  826. 
to  appoint  registers  in  their  several  districts,  826. 
may  remove  any  register  within  district,  221,  827. 
when,  may  appoint  assignee,  or  additional  assignee,  381. 
to  appoiut  assignee  on  failure  of  the  one  chosen  to  accept,  232. 
may  appoint  additional  assignee  to  act  with  the  one  chosen,  232. 
may  order  new  election  of  assignee,  232. 

to  appoint  assignee  where  majority  in  number  is  for  one,  and  major- 
ity in  amount  for  another  person,  282. 
all  elections  and  appointments  of  assignees,  subject  to  approval  of, 
831. 

may  require  assignee  to  give  bond,  331. 

will  compel  assignee  to  give  bond,  on  request  of  creditor  who  has 
proved,  232,  233. 

on  failure  of  assignee  to  give  bond,  may  appoint  new  assignee,  331. 
petition  in  voluntary  bankruptcy  to  be  addressed  to,  42. 
may  postpone  proof  of  doubtful  claim,  till  appointment  of  assignee, 
184,  186. 

may  order  jierson  guilty  of  contempt  to  pay  costs,  328. 
may  direct  trial  of  issues  by  jury,  174. 

to  countersign  checks  and  warrants  of  assignee,  or  clerk,  to  draw  de- 
. posited  money,  371. 

to  decide  question  of  fact,  or  law,  raised  before  register,  826. 
to  sign  register’s  certificate  of  question  raised,  if  he  approve  of  same, 
827; 

parties  before  register,  when  entitled  to  opinion  of,  827. 
decision  of,  on  question  certified,  to  be  final,  unless  appeal  be  previ- 
ously agreed  to,  208,  827. 

vacancy  in  office  of,  how  filled,  in  case  of  sickness,  869. 

JUDGE  OF  U.  8.  COURT, 

has  great  authority  and  discretion  in  granting,  and  refusing  stay  of 
proceedings,  259. 

JUDGMENT, 

act  of  bankruptcy. 

note,  insolvent  giving,  an  act  of  bankruptcy,  80,  87. 
execution  on  fictitious,  act  of  bankruptcy,  62. 
suffering  or  permitting  by  insolvent,  is  an  act  of  bankruptcy, 
87. 

act  of  bankruptcy  for  insolvent  to  allow  fictitious,  96. 
against  corporation,  stay  of  proceedings  denied  after,  125. 
bankrupt,  whose  firm  is  indorser  on  notes,  not  liable  as  “principal 
debtor”  till  after,  314. 

being  valid,  execution  creditor  is  entitled  to  proceeds  of  property 
levied  on.  {Swope  el  at.  v.  Arnold , 6 B.  R.  148.) 
bond  and  warrant  of  attorney. 

bond  valid  at  time  of.  making,  not  affected  by  subsequent  in- 
solvency, 90. 

on  warrant  for  loan,  is  ^lid,  though  creditor  knew  of  insolv- 
ency at  time  of  entry  of,  91. 

on  warrant  of  attorney  to  creditor,  without  knowledge  of  in- 
solvency, is  valid,  186. 

is  valid,  when  entered  on  warrant  given  for  loan  made  at  the 
tihie,  although  creditor  knew  of  insolvency  at  time  of  entry 
thereof,  266. 

valid,  where  warrant  was  given  when  creditor  had  no  cause  to 
suspect  debtor’s  insolvency,  288. 
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bond  and  warrant  of  attorney. 

on  warrant,  valid  where  it  was  not  entered  “in  contemplation 
of  bankruptcy  or  insolvency,”  290. 
on  warrant  of  attorney,  when  not  set  aside,  76. 
bond  valid,  where  no  evidence  of  insolvency  or  suspicion 
thereof,  90. 

the  giving,  by  insolvent,  of  warrant  of  attorney  to  confess,  is 
act  of  bankruptcy,  87. 

• entry  of,  on  warrant,  with  knowledge  of  insolvency  at  time  of 
entry,  is  a fraud  on  bankrupt  act,  289. 
entry  of,  within  four  months,  on  bond  and  warrant  to  secure 
money  actually  loaned,  in  good  faith,  at  the  time  of  giving 
the  same,  may  be  fraudulent  preference.  ( In  re  Lord,  6 B.  Jt. 
818.) 

by  default  or  consent,  assignee  entitled  to  recover  amount  paid  within 
four  months,  on,  77. 

it  is  a suffering,  to  allow  goods  to  be  taken  on,  87. 
confession  of,  by  insolvent,  to  creditor,  void,  66. 

by  debtor,  when  indirectly  a disposition  or  transfer  of 
property.  ( Hood  et  al.  v.  Karper  et  al.,  6 B.  R.  368.) 
by  insolvent,  within  four  month's,  to  creditor  having 
reason  to  believe  him  so,  is  fraud  on  bankrupt  act, 
290. 

an  act  of  bankruptcy,  67,  61,  62,  99. 
and  permitting  property  to  be  taken,  is  an  act  of  bank- 
ruptcy, 87. 

on  loan  to  pay  creditors,  is  an  act  of  bankruptcy,  90. 
without  knowledge  of  insolvency,  is  uot  an  act  of  bank- 
ruptcy, 100. 

where  there  is  no  suspicion  or  intimation  of  insolvency, 
is  VAlid,  90.  • 

• voluntary  and  involuntary,  67. 

a preference,  61,  62. 

and  chattel  mortgage  to  creditof,  are  a fraudulent  pref- 
erence, 266. 

if  otherwise  invalid,  under  86th  section,  cannot  be  valid, 
on  the  ground  that  power  of  attorney  bore  date  more 
than  six  months  before  the  transfer.  ( Hood  v.  Karper , 
6 B.  R.  368.) 
discharge  of  baukrupL 

of  court  having  jurisdiction,  discharge  is,  133,  144. 
of  district  court,  refusing  discharge,  circuit  court  has  jurisdic- 
tion, on  revision  of,  204. 

obtained  after  adjudication,  is  not  barred  by  discharge.  ( In  re 
Galliton  et  al.,  6 B.  R.  353.) 
entry  of. 

entry  of,  with  knowledge  of  insolvency,  a fraud  on  act,  100. 
preference  on  judgment  note,  not  obtained  till  entry  of,  269. 
entry  of,  must  have  been  fully  four  months  before  bankruptcy 
proceedings  to  prevent  it  from  being  act  of  bankruptcy,  291. 
within  four  mouths,  on  warrant  of  attorney  previously  given, 
in  good  faith,  for  money  lent  at  the  time,  may  be  a fraud- 
ulent preference.  ( In  re  F.  C.  Lord,  6 B.  R.  318.) 

final. 

action  commenced  more  than  four  months  before  bankruptcy, 
may  be  prosecuted  to  final,  290. 
from  which  appeal  is  pending,  is  final,  within  section  21. 
v.  (Jlxddcn  et  al.,  6 B.  R.  167.) 

for  assignee,  value  of  exempt  property,  when  to  be  deducted  from,  63. 
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for  creditor,  in  action  where  preference  was  more  than  four  month* 
before  bankruptcy,  91. 

four  months  before  tiling  petition,  not  to  be  disturbed,  290. 
fraudulent  preference. 

conclusively  establishes  fraudulent  preference,  239. 
of  fraudulent  preference,  bars  proof  of  debt,  239. 
that  is  a fraudulent  preference,  debt  merged  in,  is  not  prov- 
able. ( In  re  Hunt  and  Homell , 6 B.  R.  433.) 
fraudulent  and  void  where  plaintiff  knew,  at  the  time  of  entry, 
that  debtor  had  executed  deed  of  assignment,  290,  291. 
how  set  forth  in  schedules,  43. 
liens  of. 

subsequent,  when  lien  of  preserved,  and  prior  judgment  de- 
clared void,  288. 

and  mortgage,  priority  of  lien  to  depend  on  priority  of  filing 
or  recording,  292. 

lieu  of,  not  destroyed  as  to  after  acquired  property  by  proof 
of  debt,  186. 

not  affected  by  insolvency  at  time  of  execution  and  levy,  100. 
of  State  court,  conclusive  on  all  courts  till  reversed  in  due  course  of 
law,  204,  256. 

on  attachment  made  more  than  fourteenths  before  bankruptcy  pro- 
ceedings, to  be  satisfied  out  of  specific  property,  291. 
payment  by  preferred  creditor,  to  assignee  of  the  amount  of  the,  not 
a surrender  under  section  23,  234,  239. 
promissory  note  is  merged  in,  183. 
proof  of  debt. 

for  penalty  for  crime,  not  a provable  debt,  181. 

for  sheriff,  for  costs,  is  a provable  and  dischargeable  debt,  249. 

may  be  proved  iu  bankruptcy,  256. 

on  proof  of  debt,  promissory  note  not  to  be  produced  where 
there  is,  183. 

recovered  after  adjudicatibn,  not  to  be  vacated  before  making 
prfof  of  debt,  186. 

obtained  after  adjudication,  creates  a new  debt,  which  cannot 
be  proved  in  bankruptcy.  (In  re  Gallieon  et  al.,  6 B.  R.  353.) 
of  circuit  court  on  appeal,  conclusive  as  to  admitting  proof  of 
debt,  188. 

suits  may  be  permitted  to  proceed  to,  to  ascertain  amount  due,  116. 

JUDGMENT  CREDITORS,  * 

bankrupt  may  petition  for  ir\junction  against,  92, 146. 
court  of  bankruptcy  will  enjoin,  113.  • 

may  be  restrained  from  proceeding  on  execution,  171. 
may  refuse  to  answer  questions  concerning  usury,  166. 
without  knowledge  of  insolvency,  may  make  proof  of  debt,  186. 
when,  perpetually  restrained  from  proceedings  on  execution.  (lleuJutt 
v.  Ingall* , 6 B.  R.  205.) 

who  obtained  judgment  after  adjudication,  cannot  oppose  discharge. 

(In  re  Gallium  et  al.,  6 B.  R.  353.) 
receiving  preference,  47,  91,  114,  139. 

JURISDICTION, 

appearance  gives,  48. 
consent  does  not  give,  48. 
vacating  petiLion  for  want  of,  48. 
where  debtor’s  domicil  is,  67,  58. 
where  petition  first  filed,  67,  68,  60. 
on  petition  of  firm,  60. 

of  States  over  insolvents’  estates,  suspended  by  bankrupt  act  93. 
discharge  is  judgment  of  court  having,  133,  144. 
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what  court  has,  when  partner*  reside  in  different  districts,  and  pro- 
ceedings have  been  commenced.  361. 
what  courtB  have,  in  bankruptcy  matters  in  territories.  359. 
what  courts  have,  in  auits  by  and  against  assignee,  824, 
of  court  extends  to  correcting  and  revising  decision  of  judge  of  in- 
solvency, as  to  matters  of  fact,  206. 
of  U.  8.  courts,  41,  42,  116,  187,  164,  173,  199,  200,  204,  266. 
of  U.  8.  courts,  over  what  cases,  controversies,  dtc.,  200,  201. 
of  U.  8.  courts  does  not  extend  to  reviewing  decisiou  of  highest 
court  of  8tate,  in  favor  of  defendant  pleading  discharge,  255. 
of  court  of  appeal  exteuds  to  ordering  one  respondent  to  pay  costs 
of  co-respondent,  260. 
of  county  courts  in  England,  206. 

JURISDICTION  OF  BANKRUPTCY  COURT, 

not  dependent  on  bankrupt’s  right  to  discharge,  104,  200. 
extends  to  ascertaining  and  liquidating  liens  on  bankrupt’s  property, 
113. 

See  aim  Courts  op  Bankruptcy. 

JURISDICTION  OF  CIRCUIT  COURT, 

superintending  over  til  bankruptcy  proceedings  in  district,  201,  324. 
to  hear  and  determine  as  courts  of  equity,  201,  824. 
is  revisory  in  its  nature  and  purpose,  201. 

none  on  appeal  from  district  court,  unless  appeal  j»erfected  as  re- 
quired by  section  8,  within  ten  days,  203,  205. 
extends  to  revision  of  district  court's  judgment  refusing  discharge, 
204. 

where  notice  of  appeal  from  district  court  served  and  filed  withjn  ten 
days,  205. 

jurisdiction  conferred  on  circuit  courts  by  bankrupt  act,  324. 

See  aim  Circuit  Courts. 

JURISDICTION  OF  DI8TRICT  COURT, 

to  what  extends,  823. 
when  original,  828. 

and  circuit  court  when  concurrent,  324. 

jurisdiction  in  equity  conferred  upon  district  courts  in  certain  cases. 

( Scamtnon  v.  Cole  et  al.,  6 B.  R.  257.) 
does  not  extend  over  property  in  possession  of  receiver  properly  ap- 
pointed by  State  court.  ( Alden  v.  Boston,  Hartford  and  Erie  R.  R. 
Co.,  6 B.  R.  230.) 
confined  to  its  district,  178,  200. 

original  in  all  matters  and  proceedings  in  bankruptcy,  199. 
superior  and  exclusive  in  bankruptcy  matters,  200,  204. 
extends  to  foreclosure  suits  commenced  after  bankruptcy  in  State 
court,  204. 

exclusive  in  instituting  proceedings  in  bankruptcy,  204. 
in  bankruptcy  matters  adequate  at  law  and  in  equity,  204. 
not  to  extend  to  petition  by  creditor  who  claims  property,  205. 
does  not  exist  in  involuntary  cases  unless,  at  the  time  of  the  trial, 
the  debtor  owes  over  $300  and  the  petitioning  creditor's  claims,  ex- 
clusive of  costs,  equal  $250.  ( In  re  Skelley , 6 B.  R.  214.) 
jurisdiction  conferred  on  district  court  by  bankrupt  act,  42,  48,  49, 
323,  324. 

See  aim  District  Courts. 

JURISDICTION  OF  STATE  COURT, 

not  extinguished,  unless  creditor  prove  bis  claim,  212. 
over  insolvent,  who  surrendered  previously  to  bankrupt  act,  not  dis- 
solved, 206. 
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JURISDICTION  OF  STATE  C OU RT — continued. 

in  action  brought  by  assignee,  for  cause  of  action  which  accrued  to 
bankrupt,  is  not  precluded  by  bankrupt  act.  {Pet per  v.  Hamer, 
6 B.  B.  252.) 

See  alee,  State  Court. 

JURY, 

district  judge  may  direct  issues  to  be  tried  by,  174. 
to  decide  ou  intention  of  trader,  who  leaves  home  when  his  goods  are 
under  seizure,  275. 

to  decide  from  the  evidence,  whether  trader  left  his  house,  with  intent 
to  delay  creditor,  277. 

not  finding  debtor  guilty  of  the  prohibited  acts,  proceedings  to  be 
dismissed,  with  costs,  286. 
sworn,  no  trial  till,  174: 
when  debtor  may  demand  trial  by,  854. 
trial,  debtor  entitled  to  demand,  89. 

petitioning  creditor  opposing  discharge,  entitled  to  trial  by,  143. 
trial  by,  debtor  may  demand  on  return  day,  172. 

to  be  had  when  insolvency  of  firm  denied  by  one  partner,  174. 
demand  for  must  be  made  on  return  day,  174. 
twenty  dollars  allowed  to  attorney  of  successful  party  after, 
174. 

JU8TICE8  OF  U.  8.  SUPREME  COURT, 

to  frame  general  orders  regulating  practice  and  procedure,  828, 
329. 

• 

K 


KEEPER, 

of  bankrupt's  surrendered  property,  register  may  appoint,  814. 
not  to  receive  more  than  two  dollars  and  fifty  centa  per  day,  as  fees, 
242,  248. 

KITCHEN  FURNITURE, 

is  exempt  property,  120,  831. 

KNOWLEDGE, 

of  insolvency,  64,  92,  97,  163,  167. 
of  one  partner,  is  knowledge  of  both,  97. 


L 

LAND, 

assignment  of,  when  void,  63. 
concealment  of  interest  in,  67. 

LANDLORD, 

to  make  proof  of  all  rent  doe,  up  to  adjudication,  270. 
to  receive  same  notice,  and  pro  rate  dividend,  as  other  creditors,  270. 
to  receive  rent  in  full,  for  use  or  occupation  of  premises  after  adjudi- 
cation, 270. 

to  be  paid  by  assignee,  where  marshal  allows  goods  to  remain  on 
premises,  271. 

may  prove  for  unexpired  tens  of  lease  beyond  one  year,  271,  806. 
held,  in  a certain  case,  not  to  have  power  to  distrain,  nor  a lien  on 
cotton  raised,  271. 

on  whose  premises  bankrupt’s  goods  are  left,  is  as  much  entitled  to 
be  paid  as  any  warehouseman,  271. 
who  has  lien,  has  a preferred  claim  for  rent,  271. 
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LANDLORD — continued, 

lien  of,  for  rent,  to  be  respected  by  assignee,  272. 
has  no  priority  for  rent,  where  there  has  been  no  distress  warrant 
issued  before  filing  of  petition,  272. 
to  be  paid  rent  from  commencement  of  bankruptcy  proceedings,  by 
assignee  who  occupies  premises,  271. 
advised  to  demand  possession  from  register,  marshal  or  assignee,  as 
the  case  may  be,  272. 

not  demanding  premises,  not  entitled  to  rent  while  they  remain  un- 
occupied, though  assignee  have  possession,  272. 

LAST  EXAMINATION, 

of  bankrupt,  register  to  pass  when  there  is  no  opposition,  218. 

LAW, 

issues  of,  how  tried,  326. 

issues  of  to  be  adjourned  into  court,  186,  326. 

suits  at,  by  and  against  assignee,  the  circuit  court  to  have  concur- 
rent jurisdiction  with  district  court  of,  824. 
cases  at,  writs  of  error  allowed  from  district  to  circuit  courts,  in,  328. 
proceedings  at,  in  bankruptcy,  rules  of  circuit  court  regulating  prac- 
tice and  procedure  in  cases  at  law,  to  be  followed  in,  872. 

LAW  MERCHANT, 

are  those  rules  originating  in,  and  established  by,  custom  of  merchants, 
162,  177. 

all  paper  governed  by,  is  commercial  paper,  162,  177. 

LEGAL  EXCUSE, 

suspension  without,  an  act  of  bankruptcy,  76. 

LEGACY, 

may  be  proved  by  legatee,  62. 

legal  Process, 

absenting  and  concealing  to  avoid,  67. 
procuring  property  to  be  taken  on,  70,  71,  80. 
suffering  property  to  be  taken  on,  47,  61,  62,  63,  70,  71,  72,  93. 
insolvent  suffering  property  to  be  taken  on,  to  be  adjudicated  bank- 
rupt, 169.  » 

suffering  property  to  be  taken  on,  when  a fraudulent  preference. 

( KohUaat  v.  Uoguct , 6 B.  R.  159.) 

insolvent  should  go  into  bankruptcy  and  prevent  bis  property  being 
taken  on,  93. 

sale  of  exempt  property  on,  set  aside,  123. 

LEGALITY  OF  TRADE, 

immaterial  to  constitute  trader,  88. 

LEGATEE, 

may  prove  legacy,  62. 

LEVY, 

under  attachment  issued  within  six  months,  will  be  set  aside,  64. 
on  execution  prior  to  bankruptcy,  good,  67. 

not  made  in  couforaiity  with  law,  will  be  declared  void  on  assignee’s 
application,  111. 

and  sale,  exempt  property  to  be  returned  to  bankrupt  notwithstand- 
ing, 123. 

prior  to  bankruptcy,  homestead  not  to  be  sold  on,  123. 
made  subsequently  to  bankruptcy,  assignee  to  make  sale  of  property, 
112. 

sheriff  entitled  to  poundage  at  the  time  he  makes,  248. 

LIABILITY, 

for  bankrupt,  giving  of  preference  to  person  under,  62,  63. 
of  bankrupt,  as  member  of  different  Anns,  339. 
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of  indorser,  is  contingent  only,  168. 

of  indorser,  when  fixed,  is  a provable  debt,  72. 

of  indorser,  when  fixed,  will  support  involuntary  proceedings,  72,  88. 

when  creditor  may  prove  for  contingent,  837. 

of  witness  summoned  before  register,  327. 

LIEN, 

property  vests  in  assignee,  subject  to,  77. 

on  bankrupt’s  property,  bankruptcy  court  has  jurisdiction  to  ascer- 
tain and  liquidate,  113. 

exceeds  assets,  court  will  not  restrain  suits  pending  where,  146. 

to  be  ascertained  and  liquidated  on  application  of  assignee,  184. 
of  judgment,  not  destroyed  as  to  after  acquired  property,  by  proof 
of  debt,  186. 

against  vessels,  to  be  adjudicated  by  bankrupt  court,  239. 
banker  has  no,  upon  moneys  of  depositor,  for  any  separate  debt, 
which  depositor  may  be  owing  him.  (In  r$  Warner  et  al.t  6 B.  R . 
414.) 

of  sheriff's  fees,  to  be  paid,  77. 

on  shares  of  stock,  corporation  has  no,  for  non-performance  of  con- 
tract by  insolvent,  126. 
of  vendor  on  homestead,  upheld,  119. 

of  vendor  on  homestead,  not  waived  by  taking  chattel  mortgage,  119. 
• for  rent,  to  be  respected  by  assignee,  272. 

for  rent,  under  State  laws,  will  be  upheld,  and  assignee  takes  subject 
thereto,  271,  306. 

. for  rent  on  cotton  raised,  in  certain  cases,  landlord  held  not  to  have, 
271. 

" omission  to  mention,  in  proof  of  debt,  a waiver  of,  182. 
bankrupt  takes  exempt  property  subject  to,  234. 
to  be  stated  in  schedules,  45. 
valid,  how  enforced,  84,  164. 

bankrupt,  assignee,  or  creditor,  may  file  petition  to  redeem  property 
from,  367. 

LIEN  CREDITOR, 

to  prove  for  balance,  82. 

I to  prove  only  for  balance,  unless  he  surrender  lien,  338. 

to  come  into  bankrupt  court  for  his  rights,  84. 
to  be  restrained  from  foreclosing,  84. 

assignee  to  apply  proceeds  of  sale  of  land  to  f>ayment  of,  114. 
waives  security  by  not  referring  to  it  in  petition,  139. 
must  produce  satisfactory  evidence  of  lien,  166. 

LIFE  IN8URANCE, 

of  bankrupt  for  benefit  of  his  wife,  will  be  considered  as  assets  where 
payment  of  premiums  have  been  made  after  insolvency,  46. 

LIMITATION, 

of  suits,  by  or  against  assignee,  824. 

right  of  action  barred  at  time  of  appointment  of  assignee,  not  revived, 
324. 

of  assignment  to  assignee,  332. 

statute  of,  debts  barred  by,  may  be  proved,  48,  179,  181. 

of  State  where  debtor  resides,  debts  barred  by,  cannot  be 
proved,  48. 

no  bar  to  action  by  assignee  where  fraud  is  continu- 
ous, 77. 

no  bar  to  action  by  assignee  to  set  aside  fraudulent  con- 
veyances, 202. 
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statute  of,  creditor,  whose  claim  is  barred  by,  at  the  time  of  removal 
of  goods,  not  to  oppose  discharge,  146. 
creditor  allowed  to  commence  suit  on  non-dischargeable 
debt,  so  as  to  avoid,  118. 

LITERARY  CORPORATION, 

not  within  scope  of  b&ukrupt  act,  53,  130. 

LOAN, 

wife  may  prove  against  husband’s  estate  for  a,  102. 
by  creditor  to  pay  debts,  confession  of  judgment  on,  act  of  bank- 
ruptcy, 90. 

by  creditor  to  insolvent  to  carry  on  business,  confession  of  judgment, 
or  chattel  mortgage  given  as  security  for,  is  void,  66.  84. 
assignment  by  debtor  to  creditor  to  secure,  is  a preference  in  fraud 
of  the  act,  and  will  prevent  a discharge,  146. 
and  former  indebtedness,  mortgage  given  by  insolvent  to  creditor  to 
secure,  is  void,  163. 

LOCAL  LAW, 

assignee  to  recover  property  conveyed  in  fraud  of,  101. 

LOST  BILL  OP'EXCHANGE, 

when  assignee  to  pay  dividend  on,  194. 

LOST  BOND, 

upon  creditor  making  affidavit,  and  indemnifying  assignee,  dividends 
will  be  paid  on,  195. 

LUXURIES, 

not  to  be  set  apart  as  exempt  property,  121,  235. 


M 


MAJORITY  OF  CORPORATORS, 

means  majority  of  shares  of  capital  stock,  125. 

MANUFACTURER, 

fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  74,  87,  88, 

175,  853. 

suspension  of  commercial  paper  for  fourteen  days  by,  an  act  of  bank- 
ruptcy, 74,  87,  88,  176,  863. 
surviving  member  of  a manufacturing  firm  is  a,  101. 

MANUFACTURING  COMPANY, 
adjudication  of,  49,  77. 
adjudication  for  non-payment  of  note,  77. 

to  be  adjudicated  bankrupt,  on  the  petition  of  an  officer  thereof,  who 
is  a creditor,  174. 

MANUFACTURING  CORPORATION, 

is  within  the  purview  of  the  bankrupt  act,  128. 
a member,  who  is  a creditor,  has  same  right  as  other  creditors  to  se- 
cure payment,  180, 

creditor  of,  can  prove  without  surrendering  aecurity  received  from 
stockholder,  129. 

notes  given  for  dividends  can  be  proved  against,  127. 
qualified  liability  of  member  of,  not  a provable  debt,  126. 
directors  of,  liable  for  excess  of  debts  over  capital  stock,  126. 
and  individual  not  to  be  put  into  insolvency  as  a partnership,  under 
the  Massachusetts  statutes,  125. 
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MANUFACTURING  CORPORATION — continued. 

transfer  of  shares  without  notice  to,  void  against  subsequent  execu- 
tion creditor  of  vendor,  127. 

MANUFACTURING  FIRM, 

survivor  of,  still  a manufacturer,  101. 

MARRIED  WOMAN, 

becoming  bankrupt,  46,  50,  61,  68 

petition  against,  to  be  dismissed,  where  there  is  no  allegation  that 
note  wa«  for  benefit  of  her  separate  estate,  or  given  in  course  of 
trade,  46,  51. 

husband’s  interest  in  property  of,  49. 
as  trader,  60,  61. 

when  bound  by  husband’s  acts,  61. 
carrying  on  business,  may  employ  her  husband,  63. 
when  preferences  made  by  husband,  as  her  agent,  are  wife’s  acts  of 
bankruptcy,  61. 
liable  as  femme  sole,  51. 

may  avail  herself  of  her  coverture  to  defeat  debts  in  bankruptcy,  61. 
husband  in  debt  not  to  take  property  in  name  of  wife,  77. 
fraudulent  conveyance  from  husband  to  wife  vests*  property  in  her, 
as  trustee  for  his  creditors,  80. 
wife  may  prove  against  husband's  estate,  102,  184. 

• when  not  to  prove  against  estate  of  husband's  firm,  60,  184. 
when  to  prove  only  against  husband’s  estate,  60,  184. 
debts  against,  when  not  authorized  in  State  in  which  she  resides,  are 
not  provable,  42. 

inchoate  right  of  dower  of,  is  not  barred  by  sale  under  proceedings 
in  bankruptcy  of  husband.  (In  re  Angier , 4 B.  R.  117.) 
when,  divested  of  her  claim  of  dower,  by  joining  with  husband  In 
fraudulent  conveyance.  (Cox  v.  Wilder , 6 B.  R.  443.) 
dower  will  not  be  set  off  to  wife  of  bankrupt  during  his  lifetime. 
(Kelly  v.  Strange,  8 B.  R.  2.) 

chose  in  action  belonging  to,  may  be  recovered  by  assignee  of  her 
husband.  (In  re  Boyd , 6 B.  R.  199.) 
gift  from  husband  to  wife,  when  valid.  (Sedgwick  v.  Place,  6 B.  R.  168.) 
wife  not  to  testify  in  proceedings  to  set  aside  husband’s  dicharge, 
158,  154. 

See  alto  Examination  op  Bankrupt’s  Wipk. 

MARSHAL, 

assignee  to  return  property  improperly  seized  by,  106,  114. 

not  responsible  for  wrongful  seizure  by,  212. 
does  his  duty  under  writ,  the  presumption  is  that,  218. 
executing  warrant  under  section  40,  to  keep  bankrupt  in  custody  un- 
less bail  be  given,  171,  213. 
fees  and  costs  of. 

service  of  warrant  $2,  242,  358. 
necessary  travel,  five  cents  a mile  each  way,  242,  868. 
mileage  of  five  cents  per  mile  to  make  return  to  warrant  al- 
lowed, 216. 

each  written  notice  to  creditor  named  in  schedule,  ten  cents, 
242,  368. 

affidavit  of.  to  bill  of  costs,  must  state  that  expensee  were 
actually  incurred  and  paid,  216. 
for  custody  of  property,  publication  of  notices  and  other  ser- 
vices, the  actual  and  necessary  expenses  of  marshal  to  be 
taxed,  242,  868. 

not  more  than  $2.60  per  day  allowed  for  keeper’s  fees,  242, 
248, 

deposit  may  be  made  with  clerk  to  cover  fees  of,  214. 

45 
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MARSHAL — continued. 

fees  and  costs  of. 

fees  of,  to  be  paid  or  secured  before  required  to  perform  duty, 
243,  871. 

fee*  of,  to  be  paid  out  of  estate  before  dividend,  242. 
surplus  of  deposit  to  be  applied  on  unpaid  fees  of,  246. 
ten  cents  per  folio  for  preparing  notice,  and  attendance,  are 
both  iropro|>er,  216. 

penal  tv  for  taking  greater  fees  than  allowed  by  act,  240,  246, 
247,’ 867. 

includes  marshal's  deputies,  210. 

inventory  of.  • 

to  prepare  and  return  within  three  days,  a complete  inventory 
of  all  the  property  taken  by  him,  211,  866. 
time  for  making  and  returning  inventory  may  be  enlarged,  365. 
“ messenger”  includes  assistants,  210. 

. when,  not  compelled  to  pay  rent,  216. 

out  of  district,  bankruptcy  court  no  power  to  issue  process  to,  116, 173. 
property  in  jK>ssession  of,  vests  in  register,  229. 
publishing  and  serving  notices. 

.after  adjudication,  to  give  notice  to  creditors,  172. 
to  publish  notice  of  first  meeting  of  creditors  in  newspapers 
specified  in  warrant,  210,  214. 

to  serve  written  or  printed  notices  of  first  meeting  of  creditors 
by  mail  or  personally,  210,  214. 
duties  of,  in  involuntary  proceedings,  as  to  publication  and 
service  of  notices,  are  similar  to  those  in  voluntary,  211. 
to  issue  notices  of  first  meeting  of  creditors,  330. 
notice  by,  to  creditors  of  first  meeting,  what  to  contain,  330. 
mav  appoint  deputies  as  messengers  to  give  notice,  under  sec- 
tion 11,  212. 

or  deputy,  notice  provided  by  section  18  to  be  served  by,  369. 
return  of,  is  pritna  facie  evidence  of  due  service  of  notice  to 
creditors,  216. 

return  of,  sufficient  to  justify  proceedings  on  first  meeting  of 
creditors,  210. 

omission  by,  to  give  notice  of  first  meeting,  not  to  be  disre- 
garded on  application  for  discharge,  210. 

sales  by. 

sale  by,  same  as  by  provisional  assignee,  111. 
private  sale  by,  to  friend  of  bankrupt,  good  in  absence  of 
proof  of  collusion,  96. 

private  sale  by,  to  friend  of  bankrupt,  declared  void,  111. 
on  application  of,  property  perishable  or  liable  to  deteriorate 
in  value,  may  be  ordered  to  be  sold,  and  proceeds  deposited 
in  court,  369. 

sale  by,  under  order  of  court,  is  in  nature” of  sale  by  provisional 
assignee,  209. 

not  to  sell  exempt  property  alter  petition  in  bankruptcy,  though 
levied  on,  212. 

to  convey  only  such  interest  as  the  process  warrants,  216. 
schedules. 

bankrupt  in  involuntary  cases,  to  make  out  and  deliver  sched- 
ules to,  within  five  days  after  adjudication,  210,  364. 
to  bo  furnished  by  copartner  with  schedules  and  inventory,  on 
adjudication  of  firm,  68,  367. 

to  make  out  schedules,  w hen  bankrupt  fails  to  do  so,  109,  365. 
to  prepare  schedules,  when  bankrupt  is  absent,  or  cannot  be 
found,  212. 

or  assignee,  bankrupt  to  pay  over  money  returned  as  cash  in 
schedules,,  to,  216. 
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MARSHAL — continued, 

seizing,  taking  care  of,  and  delivering  up  property. 

to  take  possession  of  bankrupt’s  property  in  involuntary  cases, 
104. 

under  warrant  of  Aeizure.  to  take  charge  of  property  till  ap- 
pointment of  assignee,  209,  211. 
to  take  debtor’s  property,  wherever  found,  106. 
required  by  warrant,  to  take  possession  of  debtor’s  estate,  in 
involuntary  proceedings,  213. 
to  seize  property  of  absconding  debtor,  274. 
to  take  possession  of  property  and  make  and  return  inventory 
• thereof,  within  three  days,  365. 

not  bound  to  take  property  unless  indemnified,  106,  209,  214. 
with  indemnity,  bound  to  take  property,  106,  209,  214. 
responsible,  if  he  seize  property  of  other  parties,  106. 
acts  at  his  own  peril,  seizing  property  not  belonging  to  debtor, 
171,  211,  212. 

not  bound  to  take  property  in  dispute,  unless  indemnified, 
209,  215,  216. 

not  bound  to  take  property  that  is  not  in  possession  of  bank- 
rupt, unless  indemnified,  212,  378. 
advisable  to  point  out  to,  the  property  creditor  wishes  seized, 
216. 

not  bound  to  obey  petitioning  creditor’s  attorney,  in  seizing 
property,  215’. 

must  see  that  all  bankrupt’s  property  comes  into  his  possess- 
ion, 215. 

responsible  for  the  care  he  takes  of  property,  209. 
may  deliver  goods  to  claimant,  unless  indemnified,  211,  873. 
on  reversal  of  adjudication,  to  return  property  to  debtor,  278. 
after  dismissal  of  involuntary  proceedings,  to  deliver  up  prop- 
erty to  debtor,  on  payment  of  costs,  286. 
to  account  to  assignee  for  debtor’s  estate,  218. 
to  be  defended  by  petitioning  creditor  in  action  by  claimant,  106. 
to  be  defended  by  indemnifying  creditor  in  action  by  claimant,  212. 
to  be  messenger  and  occupy  position  similar  to  sheriff,  209. 
usually  has  a deputy  to  execute  warrant,  218. 

MASSACHUSETTS  DOCTRINE, 

was,  that  there  may  be  a joint  petition,  as  long  as  joint  assets  remain 
to  be  distributed,  104. 

MASSACHUSETTS  STATUTES, 

a corporation  and  an  individual  are  not  to  be  put  into  insolvency  as 
a partnership  under,  125. 

MAfE  OF  A VESSEL, 

is  a servant,  108. 

MATTERS  OF  FACT  AND  LAW, 

are  to  be  reserved  for  decision  of  court,  218,  220. 

MEAN1NO, 

of  trader,  87. 

of  bankruptcy,  69,  70,  92,  96,  97. 

of,  in  contemplation  of  bankruptcy,  69,  70,  92,  96,  97. 

of  insolvency,  69,  70,  86,  87,  92,  96,  97. 

of  in  contemplation  of  insolvency,  69,  70,  86,  87,  92,  96. 

of  procuring  property  to  be  taken  on  legal  process,  70,  71. 

of  suffering  pro[ierty  to  be  talten  on  legal  process,  70,  71,  87. 

of  commercial  paper,  '162,  177. 

of  wordB  “ any  creditor,"  in  22d  section,  188. 

of  terms  used  in  the  bankrupt  act,  858. 

MEANS, 

of  avoiding  bankruptcy  transactions,- 287. 
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MEASURE  OF  VALUE, 

of  property,  proceeds  of  sale  by  order  of  court  to  be,  112. 

MECHANICS’  LIEN, 

State  law,  with  reference  to,  not  opposed  to  terms  or  policy  of  bank- 
rupt act,  306. 

may  be  enforced  by  State  court  without  interfering  with  bankruptcy 
court,  266. 

is  not  dissolved  by  adjudication,  256. 

filed  after  bankruptcy  proceedings,  not  recognized  in  bankruptcy 
court,  256. 

not  affected  by  bankruptcy  proceedings  before  filing  of  notice,  when 
such  filling  is  necessary  only  to  continue  and  not  to  create  hen, 
306. 

MEETING  OF  CREDITORS, 

when  general  meeting  to  be  called,  348. 
general  meeting,  by  whom  called,  343. 

on  amendment  of  schedules,  it  is  not  necessary  to  call  new  meeting. 

{In  re  Carton,  5 B.  R.  200.) 
when  assignee  to  give  notice  of,  335. 

to  be  adjourned  to  a day  certain,  by  register,  when  proper  notice  has 
not  been  given,  229. 

except  first,  to  be  called  at  request  of  assignee,  237. 
to  choose  assignee,  marshal  to  give  notice  to  creditors  of,  172. 
assignee  to  be  removed,  if  greater  part  in  number  and  value  of  cred- 
itors so  vote  at,  237,  238. 
assignee  to  fill  vacancy  may  be  elected  at,  238. 
three- fourths  of  creditors  who  have  proved,  may  determine  to  super- 
sede bankruptcy  by  arrangement  at,  303. 
register  to  preside  at,  218. 

MEETING  OF  CREDITORS,  FIRST, 

notice  of,  by  whom  given,  330. 

m&ishal  to  publish  notice  of,  in  newspapers  specified  in  warrant,  210, 
214. 

marslml  to  serve  creditors  by  mail,  or  personally,  with  notice,  210, 
214. 

notice  of,  what  to  include  and  set  forth,  210,  213,  330. 
omission  to  give  notice  of,  not  to  be  disregarded  on  application  for  dis- 
charge, 210. 

publication  of  notice  of,  to  be  regular,  must  be  completed  more  than 
ten  days  before  return  day,  216. 

marshal’s  return,  prima  facie  evidence  of  due  notice  to  creditors,  216. 

to  be  adjourned  if  proper  notice  has  not  been  given,  216. 

return  of  messenger  sufficient  to  justify  proceedings  at,  210. 

choice  of  assignee  to  be  made  at,  187. 

first  meeting  means  day  named  in  warrant,  187.* 

may  be  adjourned,  187. 

not  to  be  adjourned,  after  choice  of  assignee,  to  investigate  proof  of 
debt  that  would  not  affect  result,  187. 
proof  of  debts  may  be  made  before,  184. 
who  to  preside  at,  830. 

fixing  time  of,  a matter  of  discretion  with  register,  229. 

hankmpt  to  be  present  or  accessible,  810. 

register  to  appoint  assiguee,  if  no  creditors  attend,  187. 

MEETING  OF  CREDITORS,  SECOND, 

when  to  be  called  bv  assignee,  343. 
to  be  held  three  months  from  adjudication,  192. 
assignee  to  make  duly  verified  report,  192. 
what  assignee’s  report  to  contain,  192. 
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MEETING  OF  CREDITORS,  SEC OXD — continued. 

dividends  to  be  declared  by  majority  of  half,  in  value,  of  creditors, 
192,  343,  344. 

dividends  to  be  declared  by  assignee,  when  creditors  fail  to  do  so, 
192,  844. 

creditors  to  declare  dividend  at,  192. 

not  to  be  called,  unless  there  are  assets  to  make  dividend,  192,  237. 
may  be  called  upon  application  of  bankrupt,  or  creditor,  192. 

MEETINGS  OF  CREDITORS,  8EC0ND  AND  THIRD, 
called  upon  application  of  creditor,  192. 

as  to  holding,  and  giving  notice,  when  application  for  discharge  is 
made  within  three  months.  369,  370. 
not  required  in  S.  D.  of  New  York,  where  there  are  no  assets,  370. 

MEETING  OF  CREDITORS,  THIRD, 

not  to  be  called,  unless  there  are  assets  to  make  dividend,  192,  287. 
may  be  called,  upon  application  of  bankrupt,  or  creditor,  192. 
final  dividend  to  be  declared  at,  unless  property  is  in  litigation,  198, 
344. 

who  to  call  next  meeting  after,  844. 

MERCHANT, 

not  able  to  pay  his  debts,  in  the  usual  course  of  business,  is  insolvent, 
62. 

suspension  for  fourteen  days  by,  is  prima  facie  evidence  of  fraud,  74. 
fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  87,  88, 
175,  353. 

suspension  of  commercial  paper  for  fourteen  days  by,  is  act  of  bank- 
ruptcy, 87,  88,  175,  358. 

when  insolvent,  what  transfer  to  indorser  by,  is  fraudulent,  100. 
not  keeping  proper  books  of  account,  discharge  to  be  refused  to,  147, 
148,  176. 

not  making  proper  entiles,  to  be  refused  discharge,  176. 
executing  mortgage  on  eutire  stock  in  trade,  presupposes  knowledge, 
on  mortgagee’s  part,  of  his  condition,  279,  280. 
commission,  acta  in  a fiduciary  capacity.  ( Lenke  v.  Booth , 5 B.  R. 
351.) 

MESNE  PROCESS, 

when  arrest  and  imprisonment  under,  is  act  of  bankruptcy,  69,  852. 

MESSENGER, 

See  Marshal. 

MILEAGE, 

of  five  cents  per  mile  allowed  marshal  to  make  return  to  warrant, 
216. 

MINER, 

fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  87,  88, 
175,  363. 

suspension  of  commercial  paper  for  fourteen  days  by,  an  act  of  bank- 
ruptcy, 87,  88,  353. 

MINISTER  OF  THE  UNITED  STATES, 

creditor  abroad  to  make  proof  of  debt  before  U.  8.  consul,  or  vice 
consul,  or,  179. 

MINOR, 

wages  of,  father  is  a preferred  creditor  for,  108. 

MINUTE  BOOK, 

to  be  kept  by  clerk  of  district  court  for  recording  proceedings  in 
bankruptcy,  206,  362. 

clerk  to  enter  certified  copy  of  register’s  memoranda  in  his,  219. 
of  clerk,  a minute  of  all  proceedings  of  court  and  register  to  be  en- 
tered in,  862,  364,  365. 
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MISDEMEANOR, 

under  bankrupt  act,  what  is  a,  866,  357. 
secreting,  or  concealing  property,  166,  366. 

destroying,  or  mutilating  books  of  account,  business,  or  title  papere, 

166,  366. 

preventing  assignee  from  recovering  property, . 166,  356. 

spending  effects  in  gaming,  166,  366. 

fraudulent  concealment  from  assignee,  166,  356. 

fraudulent  omission  of  property  from  schedules,  166,  856. 

failure  to  disclose  false,  or.flctitious  debt,  166,  366. 

accounting  for  property  by  fictitious  losses,  or  expenses,  156,  366. 

fraudulently  obtaining  goods  on  credit  within  three  months,  156, 

167,  866. 

fraudulently  pawning,  pledging,  or  disposing,  within  three  months, 
of  goods  obtained  on  credit,  167,  866,  357. 
goods  must  have  been  obtained  on  credit  under  false  pretense  of  car- 
rying on  business,  to  be  a,  157. 

indictment  for,  will  lie  for  fraudulent  alienation  of  real  estate,  166. 

for,  bankrupt's  balance  sheet  not  evidence  to  prove  peti- 
tioning creditor’s  debt  on,  156. 
for,  must  show  adjudication  and  jurisdiction  of  court, 
157. 

for,  description  of  goods  to  be  as  definite  as  in  declara- 
# tion  of  trover,  167. 

for,  the  word  “ feloniously”  should  be  omitted  in,  167. 
punishment  of,  367. 

under  the  act,  discharge  to  be  refused  upon  conviction  of,  161. 
insolvent  held  in  $5000  bail  for  fraudulently  obtaining  goods  ou 
credit,  167. 

bankrupt,  convicted  of  fraudulently  disposing  of  goods,  sentenced  to 
three  months  imprisonment,  157. 

penalty  for,  imprisonment  for  a term  not  exceeding  three  years,  167, 
357. 


MISSOURI, 

exemption  of  #1000  allowed  out  of  proceeds  of  sale  of  homestead  in, 
123. 

MONEY, 

payment  of,  when  a preference,  63. 

held  by  bank,  as  security  for  drafts  discounted  prior  to  adjudication, 
not  a fraudulent  preference,  86. 
a fraudulent  gift  of,  may  be  set  aside,  101. 

given  by  father  to  son,*when,  not  to  be  recovered  by  assignee,  101. 
of  depositor,  banker  has  no  lien  upon,  for  any  separate  debt,  which 
depositor  may  be  owing  bim.  ( In  re  S.  P.  Warner  et  al.,  6 B.  R. 
414.) 

may  be  allowed  as  exemption,  121. 

may  be  allowed  out  of  partnership  assets  as  exemption,  121. 
arising  from  sale  of  exempt  property,  belongs  to  bankrupt,  235. 
from  sale  of  household  furniture,  to  be  paid  over  to  bankrupt,  123, 
171. 

from  sale  of  household  furniture,  is  exempt,  122. 
not  to  be  set  apart,  unless  it  is  the  proceeds  of  exempt  property,  124. 
not  to  be  set  apart  as  “ articles,  or  necessaries,”  124. 
not  to  be  set  apart,  unless  the  proceeds  of  " other  articles  and  neces- 
saries.” (In  re  Welch,  6 B.  R.  248.) 
received,  assignee  must  keep  account  of,  334. 
when  investment  of,  by  assignee  allowed,  335. 
investment  of,  by  whom  approved,  836. 
assignee  allowed  to  retain,  for  what  purposes,  336. 
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MONEY  — continued. 

deposited,  to  be  paid  on  check,  or  warrant  signed  by  clerk,  or  as- 
signee, and  countersigned  by  judge,  or  register,  871. 

MONIED  CORPORATIONS, 

liable  to  bankrupt  act,  52,  106,  130. 

MORTGAGE, 

act  of  bankruptcy. 

of  chattels,  to  secure  debt,  an  act  of  bankruptcy,  71,  80. 

of  all  trader’s  property  to  secure  present  advance,  not  act  of 
bankruptcy,  82. 

with  intent  to  prefer  by  solvent  debtor,  not  act  of  bank- 
ruptcy, 82. 

given,  to  hinder  and  delay  creditors,  is  an  act  of  bankruptcy, 
165. 

to  relative,  tending  to  delay  general  creditors,  is  an  act  of  bank- 
ruptcy, 165. 

of  chattels,  given  before  insolvency,  with  intent  to  prefer,  is 
not  an  act  of  bankruptcy,  165,  166. 

made  by  corporation,  when  stockholders  estopped  from  setting 
up,  as  act  of  bankruptcy.  {In  re  Ma**achtuetts  Brick  Co.t 
6 B . R.  408.) 

assignee,  under  whose  order,  to  redeem  property  from,  833. 
uuder  whose  order  to  discharge,  833. 
bankrupt,  or  creditor,  may  file  petition  to  redeem  property 
from,  367. 

bank,  knowing  debtor's  insolvency,  not  to  take,  94. 
bankruptcy  court  may  restrain  the  enforcement  of,  upon  property 
in  possession  of  assignee,  173. 

by  insolvent  to  creditor,  who  had  reasonable  cause  to  believe  him  so, 
completes  the  fraud  as  to  both,  294. 
by  retail  dealer,  of  his  entire  stock  in  trade,  is  a confession  of  insolv- 
ency, 280. 

by  third  party,  creditor  holding,  to  prove  whole  amount  of  claim,  182. 
of  third  party,  can  only  affect  proof  of  claim  after  foreclosure,  182. 
filing  and  recording. 

sometimes  not  recorded,  or  filed,  till  time  for  declaring  it  act 
of  bankruptcy  has  elapsed,  292. 

no  necessity,  or  obligation,  to  record,  292. 

recording,  before  bankruptcy  proceedings,  sufficient,  292. 

of  chattels,  only  operative  in  State  where  recorded,  127. 

on  personal  property,  good  against  assignee,  though  not  filed, 
or  recorded,  292. 

and  judgment,  priority  of  lien  to  depend  on  priority  of  filing, 
or  recording,  292. 

possession  subsequently  to  bankruptcy,  under  a prior  unac- 
knowledged, unrecorded  chattel  mortgage,  is  void  against 
assignee,  292. 

on  personal  property,  recording  of,  within  four  months  of 
bankruptcy,  is  a preference,  292. 
lien  of,  transferred  to  proceeds  of  sale,  114,  166. 
made  by*  debtor  within  four  months,  when,  is  in  fraud  of  act. 

( Scammon  v.  Cole  et  al .,  6 B.  R.  257.) 
of  chattels,  creditor  taking,  from  insolvent,  forfeits  right  to  dividends, 
* 167. 

of  chattels,  to  be  considered  a conveyance,  94,  117. 
of  chattels,  taking,  does  not  affect  vendor’s  lien  on  land  claimed  as  a 
homestead,  119. 

of  entire  stock  of  goods,  presupposes  knowledge  in  mortgagee,  of 
mortgagor’s  condition,  279,  280. 
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on  homestead  to  be  paid,  before  it  is  exempted,  122. 
preference. 

to  creditors,  when  a preference,  72. 

to  creditor,  with  knowledge  of  insolvency,  is  a preference,  189. 
to  creditor,  within  six  months,  is  a preference,  149. 
for  debt,  long  over  due,  to  creditor  a ware  that  debtor  has  no 
money,  is  a preference,  and  void,  168,  167. 
executed  to  creditor,  with  knowledge  of  insolvency,  to  prevent 
levy  on  execution  by  judgment  creditor,  is  a preference,  72. 
given  to  one  creditor,  by  insolvent,  is  given  with  a view  to  give 
him  a preference,  294. 

proceeds  of  void,  must  be  accounted  for  to  the  assignee.  (Sawyer  v. 

Turjtin , 6 B.  B.  389.) 
sht  aside. 

when  void,  to  be  set  aside,  82. 
in  fraud  of  bankrupt  act,  to  be  set  aside,  163. 
not  given  in  fraud  of  bankrupt  act,  will  not  be  set  aside,  286. 
to  creditor,  within  six  months,  prevents  discharge,  149. 
to  be  stated  and  set  forth  in  schedules,  296,  297. 
when  valid,  assignee  not  to  interfere  with,  81. 
when,  and  when  not  void. 

void  as  to  one  debt,  void  as  to  all,  71. 

of  chattels  executed  by  one  partner,  and  assented  to  by  others, 
valid,  81,  167. 

of  chattels,  when  good  against  creditors  of  New  York,  but  not 
of  New  jersey,  81. 

for  present  loan  and  small  sum  previously  advanced,  valid,  81. 
with  present  passing  interest,  valid,  82. 
of  vessel,  when  not  void,  82. 
void  in  part,  void  in  all,  83. 

for  value  and  in  good  faith,  without  change  of  possession, 
valid,  84. 

of  goods,  business  corporation  may  make  valid,  127. 
for  money  loaned  and  former  indebtedness,  with  knowledge, 
is  void,  163. 

out  of  usual  course  of  business,  to  creditor  ignorant  of  in- 
solvency, valid,  163. 

of  chattels  given  for  money  loaned,  and  prior  indebtedness, 
may  be  valid,  166. 

valid,  though  evidence  of  debt  be  changed  by  renewal  or 
otherwise,  166,  290. 

of  chattels,  held  to  secure  all  uotes  outstanding  at  time  of 
bankruptcy,  166. 

of  chattels  to  creditor,  by  debtor,  believing  himself  solvent,  is 
valid,  167. 

void  to  creditor  who,  at  the  time,  knew  debtor’s  paper  to  be 
selling  for  fifty  cents  on  the  dollar,  167,  168. 
on  entire  stock  in  trade,  where  mortgagee  continues  in  posses- 
sion, and  makes  sales,  is  void,  280. 
given  to  secure  loan  at  time  subsequent  to  contracting  prior 
debt,  is  void  as  to  both  debts,  288. 
given  to  creditor,  more  than  four  months  before  filing  of  peti- 
tion, not  to  be  disturbed,  290. 

on  personal  property,  and  possession  under,  by  creditor  having 
reasonable  cause  to  believe  debtor  insolvent,  void  as  against 
assignee,  292. 

by  insolvent,  void,  whether  he  knew  or  believed  himself  in- 
solvent or  not,  294.  (Sail  v.  Wagner,  6 B.  B.  181.") 
by  debtor,  when  invalid.  (Sail  v.  Wagner  and  Falee,  6 B.  B. 
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when,  and  when  not,  void. 

of  chattels,  void  as  against  creditors  under  State  law,  is  void 
. as  against  assignee.  {Harvey  v.  Crane,  6 B.  R.  218.) 

of  chattels,  without  change  of  possession,  void  as  against 
assignee,  66. 

where  there  is  a sale  under  void,  proceeds  to  be  paid  over  to  assignee, 
280. 

MORTGAGE  CREDITOR, 

may  apply  to  have  property  sold  and  proceeds  applied  towards  pay- 
ment of  his  debt,  184. 

assignee  not  to  interfere  with  vested  rights  of,  236. 
proof  of  debt  by,  how  made,  338. 

for  what  amount  to  prove,  338.  . 

when,  may  prove  entire  claim,  338. 

MORTGAGED  PROPERTY, 

assignee  may  sell,  subject  to  lien,  838. 
when,  to  be  sold  jointly  by  assignee  and  referee,  113. 
may  be  ordered  to  be  sold  free  of  encumbrance,  114,  166. 
assignee  may  release  to  creditor  bankrupt’s  right  of  redemption  in, 
338. 

proceeds  of  sale  of,  to  be  deposited,  as  a separate  fund,  in  bank,  114. 
when  exemption  of  homestead  allowed  out  of,  122. 

MORTGAGEE, 

must  come  into  bankruptcy  court,  to  have  his  rights  protected,  81, 84. 
assignee  to  cite,  if  he  neglect  to  apply  to  bankruptcy  court,  81. 
after  sale,  cannot  claim  a preference  for  deficiency,  84. 
substantial  rights  of,  not  to  be  injured  by  order  of  sale,  114. 

• assignee  not  to  make  up  deficiency  on  sale,  to,  166. 
omitting  to  disclose  amount  due,  prima  facie  evidence  of  fraud,  166. 
whose  security  falls  short  of  indemnity  by  .$260  may  file  creditor’s 
petition,  173. 

equitable,  entitled  to  costs  of  appearance,  248. 

. when,  precluded  from  proving  debt,  72. 

and  mortgagor,  relation  of  principal  and  agent  sustained  as  to  cred- 
itors, between,  94. 

MORTGAGOR, 

and  mortgagee,  relation  of  principal  and  agent  sustained  as  to  cred- 
itors, between,  94. 

MOTION, 

to  strike  out  and  make  more  definite  allegations  in  petition,  may  be 
made  by  debtor,  172. 

to  dismiss  appeal,  not  a violation  of  injunction  against  proceedings, 
204. 

to  stay  proceedings,  on  denial  of,  no  costs  allowed  where  question  of 
law  is  doubtful,  248. 

MUNICIPAL  CORPORATION, 

not  within  the  scope  of  bankrupt  act,  53,  130. 

MUTUAL  DEBTS, 

and  mutual  credits,  how  and  when  allowed  as  set-offt,  837,  338. 
MUTILATION  OP  B00K8, 

of  account,  business  or  title  papers  a misdemeanor,  156,  866. 
papers,  &c.,  ground  for  refusing  discharge,  145,  846. 
satisfactorily  explained  discharge  not  refused,  146. 
of  account,  no  ground  for  refusing  discharge  where  the  accounts 
had  been  transferred  to  other  books,  148. 
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NATIVE  DOMICIL, 

how  revived,  43. 

NATURE  OF  DEBT, 

or  demand  to  be  set  out  in  schedule,  45. 

NEGLECT  OF  A8SIGNEE, 
how  punished,  336. 

NEGLIGENCE  OF  BANKRUPT, 

which  prevents  property  from  coming  to  the  hands  of  assignee,  will 
prevent  discharge,  142. 

NEGOTIABLE  PAPER, 

is  commercial  paper,  74,  162. 

whether  given  in  the  usual  course  of  trade  or  not,  is  commercial 
paper,  177. 

negotiable  bank  checks  are  commercial  paper,  162. 
pledged. without  special  power  of  sale  should  be  foreclosed  and  sold, 
116. 

NEW  YORK,  N.  D., 

clerk  to  enter  order  of  reference  in  voluntary  proceedings  to  register 
in,  46,  313. 

NEW  YORK,  S.  D., 

petition  in  voluntary  proceedings  to  be  referred  to  registers  in  rota- 
tion in,  46,  313. 

no  second  or  third  meeting  of  creditors  required  when  there  are  no 
assets,  370. 

NON-RESIDENTS, 

proceedings  not  to  be  taken  against,  61. 

NOTARY  PUBLIC, 

proof  of  debt  cannot  be  made  before  a,  182. 

NORTH  CAROLINA, 

new  constitution  of,  S1000  real  estate  and  $500  personal  property 
under,  not  allowed  as  exemption,  123. 

NOTES, 

on  same  footing  as  inland  bills,  are  commercial  paper,  162,  178. 
for  the  unconditional  payment  of  a certain  sum  of  money  to  the 
order  of  payee,  are  commercial  paper,  177. 
given  in  part  payment  for  real  estate,  are  commercial  paper,  174. 
indorsement  of,  for  accommodation,  when  and  when  not  commercial 
papeY,  47,  91,  178. 

payable  on  demand,  not  commercial  paper,  63,  127. 
of  corporation,  payable  one  day  after  date,  not  commercial  paper, 
162,  177. 

given,  prior  to  the  Emancipation  Proclamation,  for  slaves,  are  valid, 
76,  178. 

deposited  as  collateral,  can  be  proved,  116. 
of  corporation,  for  dividends,  are  provable,  127. 
collateral  to  a guarantee,  may  be  proved  against  the  maker,  186, 
by  one  partner,  for  firm  notes  of  same  amounts,  may  be  proved,  186. 
holder  entitled  to  prove  whole  amount,  196. 
if  holder  omit,  indorser  may  prove  and  receive  dividend  on,  196. 
to  be  produced,  on  making  proof  of  debt,  181,  183. 
of  which  proof  is  made,  may  be  required  to  be  produced  by  register, 
creditor,  bankrupt  or  assignee,  181,  183. 
not  to  be  produced,  when  proof  is  founded  on  the  judgment,  183. 
production  of,  may  be  required  before  paying  dividend,  193. 
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annexed  to  proof,  to  be  returned  to  owner,  and  copy  left,  183. 
used  in  a controversy,  may  be  delivered  back  to  creditor,  341. 
used  in  controversy,  by  whom  delivered  back  to  creditor,  341. 
if  accepted  after  bankruptcy,  extinguish  original  debt,  99. 
renewal  of,  does  not  extinguish  original  notes  or  original  debt,  801. 
taken  after  adjudication,  no  dividend  on,  193. 
insolvency  of  maker,  no  excuse  for  want  of  notice  to  indorser,  102. 
of  third  party  received  after  debt  contracted,  not  payment,  unless  so 
agreed,  301. 

that  were  cancelled,  when  assignee  to  recover  from  indorser  the  value 
of,  65. 

given  to  creditors,  when,  preferences,  63,  80. 

with  warrant*  to  confess  judgment,  given  by  insolvent  to  creditors, 
are  acts  of  bankruptcy  apd  preferences,  80,  163. 
payment  of,  by  insolvent,  is  a fraudulent  preference  to  indorser,  264. 
were  given  for  debt,  it  should  be  distinctly  stated  in  schedules, 
whether  or  not,  45. 

conditional  acceptance  of  new,  when,  fatal  to  creditor’s  petition,  168. 
not  commercial  paper,  non-payment  of,  is  not  act  of  bankruptcy,  173. 
renewal  of,  99,  100,  178,  301. 

NOTICE, 

limitation  of  two  years,  within  which  creditors  must  move  to  set 
aside  discharge,  does  not  apply  to  creditor  without,  155. 
not  required  to  be  served  personally  on  party,  may  be  served  on  attor- 
ney, 362. 

of  api>eal  from  district  court,  filed  fAd  served  within  ten  days,  gives  • 
circuit  court  jurisdiction,  205. 
of  application  for  discharge,  to  be  published,  186. 

for  discharge,  to  be  sent  to  creditors  by  mail,  135. 
for  discharge,  proof  of  publication  of,  to  be  made  by 
affidavit  of  printer,  186. 

for  injunction,  need  not  be  given  to  claimant,  274. 
of  dismissal  of  involuntary  proceedings  need  not  be  given  to  credit- 
ors before  adjudication,  281. 
of  dividend,  by  whom  given,  344. 

what  creditors  entitled  to,  344. 
creditors  who  have  proved,  entitled  to,  192. 
of  intention  to  appeal  to  be  given,  188. 

of  objection  to  allowance  of  proofs  of  claim,  may  be  served  by  a 
creditor  or  his  attorney,  on  register,  183. 
sent  by  clerk  or  messenger,  envelope  containing,  to  have  printed 
directions  on  it  for  return,  if  not  called  for,  369. 
to  bankrupt,  of  examination  of  witness,  when  it  is  not  necessary  to 
give,  261.  # 

to  be  served  or  published  forthwith,  on  failure  to  serve  debtor  with 
order  to  show  cause,  172,  364. 
to  creditors. 

of  first  meeting,  to  be  published  by  marshal,  in  newspapers 
specified  in  warrant,  210. 
marshal  to  serve  on  creditor,  by  mail  or  per- 
sonally, 210. 

what  to  include  and  set  forth,  210,  218,  310, 
830. 

publication,  to  be  regular,  must  be  completed 
ten  days  before  return  day,  216. 
to  creditors,  to  be  given  by  marshal,  830. 
to  creditor,  always  best  to  follow  exact  language  of  warrant, 
in,  314. 

to  be  served  on  all  creditors,  whether  residing  in 
or  out  of  United  States,  814. 
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to  creditors. 

to  creditor,  under  third  subdivision  of  section  11,  to  contain 
names,  residences  and  debts  of  several  credit- 
ors, 366. 

provided  by  section  18,  shall  be  served  by  mar- 
shal or  deputy,  369. 

under  section  18,  to  be  given  through  mail,  by 
letter  signed  by  clerk,  869. 
not  properly  published  and  served,  subsequent 
proceedings  irregular  and  voidable,  314. 
want  of,  may  affect  right  to  discharge,  186. 
by  publication  only,  where  no  debts  proved,  and 
no  assets,  136. 

to  be  served,  and  publication  to  be  made,  as 
directed  in  warrant,  214. 
under  form  62,  clerk  to  give,  207. 
under  form  52,  certificate  of  clerk  evidence  of, 
207,  208. 

certificate  of  clerk,  evidence  as  against  post  mark 
on  back  of,  208. 

marshal's  return,  prima  facie  evidence  of,  216. 
to  partners  not  joining  in  petition,  68,  367. 
of  action,  when  assignee  entitled  to,  838. 

of  twenty  days,  to  be  given  to  assignee,  before  action  brought,  333. 

r 0 

OATH, 

of  allegiance,  to  be  made  by  petitioner,  and  filed  with  bankruptcy 
proceedings,  830. 

annexed  to  debtor's  petition,  may  be  taken  before 
register,  218. 

of  conformity,  to  be  made,  before  register  makes  certificate  of  con- 
formity, 136. 

no  discharge  granted,  where  bankrupt  dies  before 
taking,  136. 

to  be  made  anew,  where  specifications  are  filed  and 
withdrawn,  136. 

to  be  administered  to  bankrupt  by  register,  when  no 
opposition,  229. 

of  bankrupt  before  obtaining  discharge,  347. 
of  office  to  be  taken  by  register,  326. 
to  be  taken  by  register  before  entering  on  duties,  217. 
in  what  cases  registers  agd  U.  8.  commissioners'  empowered  to  ad- 
minister, 362. 

in  all  proceedings  before  him,  register  to  administer,  218. 
to  schedules,  44,  829. 

OBEDIENCE, 

district  courts  have  authority  to  compel,  324. 
extent  of  authority  of  district  courts  to  compel,  824. 

OBLIGATION, 

of  debtor,  given  after,  for  debt  contracted  prior  to,  Jan.  1st,  1869,  to 
lie  discharged,  though  no  assets  or  assent,  300. 
of  third  party,  received  at  time  debt  contracted,  Is  presumed  to  be 
taken  in  payment,  300,  301. 
received  after  debt  was  contracted,  not  payment,  un- 
less so  agreed  801. 

OFFICE  OF  REGISTER, 

vacancies  in,  how  filled,  327. 
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OFFICER, 

debts  are  not  barred  by  discharge,  when  created  by  defalcation  of 
public,  348. 

of  bankrupt  court,  penalties  against,  for  taking  fees  not  allowed  by 
act,  867. 

of  corporation,  when,  to  file  petition  in  bankruptcy,  361. 

what  provisions  of  bankrupt  act  apply  to,  361. 
when  discharge  to  be  refused  to,  861. 
when,  who  is  also  creditor  thereof,  may  file  involun- 
tary petition  against  corporation,  129,  180. 

OMISSION, 


from  schedules. 

of  creditors  names,  with  their  consent,  no  ground  for  refusing 
discharge,  43,  49,  110,  141. 

of  creditor’s  name,  must  be  willful,  or  fraudulent,  to  prevent, 
or  avoid,  discharge,  49,  144,  163. 
must  be  intentional  to  preveut  discharge,  141,  144. 
by  bankrupt  of  farm,  the  apparent  title  of  which  is  in  his  wife, 
when,  false  sweating  and  concealment.  ( In  re  Hatns/ord, 
6 3.  3.  381.) 

of  property,  when  not  concealment  or  swearing  falsely,  140. 
of  property,  if  fraudulent,  a misdemeunor,  166,  366. 
to  disclose  interest,  when  willful,  is  a concealment  of  property,  78. 
of  bankrupt  to  keep  proper  books  of  account,  need  uot  be  willful  to 
prevent  discharge,  148. 

to  keep  proper  cash  book,  is  fatal  to  granting  of  discharge,  148. 
to  make  entries,  when  accidental  and  temporary  only,  will  not  prevent 
discharge,  148,  164. 


ONE  YEAR, 

granting  of  discharge  is  discretionary  with  court  after,  109. 
on  good  cause  shown  for  delay,  discharge  granted  after,  134. 
no  good  cause  shown  for  delay,  discharge  refused  after,  134. 
only  where  bankrupt  can  apply  for  discharge  within  six  months,  that 
he  must  within,  134. 

after  adjudication,  where  there  are  no  debts  proved,  and  no  assets, 
discharge  must  be  refused,  unless  application  therefor  is  made 
within,  314. 

See  aleo  Discharge. 


OPERATIVES, 

wages  due,  are  preferred  claims,  107,  191,  846, 

OPINION, 

of  court,  when  may  be  had,  327. 
when  final,  327. 

of  judge,  parties  before  register  entitled  to,  202,  827. 

OPPOSING  CREDITOR, 

may  conduct  proceedings  in  bankruptcy,  862. 

OPPOSITION  TO  DISCHARGE, 

grounds  of,  44,  47,  49,  67,  346. 
residence,  no  ground  for,  47. 
creditor,  forbearing  in  his.  66,  67. 
how  made,  347. 
how  tried,  347. 

See  alto  Discharge. 

ORDER, 

for  examination  of  bankrupt,  to  be  made  by  register,  on  application 
of  assignee,  or  creditor,  221. 
of  bankrupt,  creditor  must  show  good  cause  on  ap- 
plication to  obtain,  189,  221. 
of  bankrupt's  wife,  not  made  unless  application  is  in 
good  faith,  223. 

of  bankrupt,  is  in  the  nature  of  a summons,  228. 
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for  examination  of  bankrupt’s  wife,  is  in  the  nature  of  a summons,  223. 
of  bankrupt’s  wife,  register  may  issue,  261. 
not  to  be  refused  because  another  examination  is 
pending,  261,  262. 

form  No.  61,  to  have  signature  of  clerk  and  seal  of  court,  207. 
general,  30,  clerk  to  receive  fees  for  mailing  notices  to  creditors 
under,  207. 

made  by  register,  on  notice,  what,  to  recite  and  contain,  226. 
of  arrest,  on  provable  debt,  not  vacated,  but  suit  stayed  to  await 
question  of  bankrupt’s  discharge,  257. 
of  court,  necessary  to  take  papers  from  file,  206,  361. 

sale  by  marshal  under,  is  in  nature  of  sale  by  provisional  as- 
signee, 209. 

bankrupt  subject  at  all  times  to,  342. 
refusal  of  bankrupt  to  obey,  effect  of,  342. 
of  discharge,  register  cannot  determine  questions  of  the  allowance, 
or  suspension  of,  220. 

of  discontinuance,  in  involuntary  proceedings,  entered  on  consent  of 
petitioning  creditor  and  debtor,  before  adjudi- 
cation, 281. 

in  voluntary  proceedings  previously  to  adjudica- 
tion, on  consent  of  all  creditors  whose  debts 
are  provable,  281,  282. 
of  distribution,  register  to  make,  218,  826. 

register  to  furnish  assignee  with  certified  copy  of, 
218,  825. 

of  reference,  clerk  to  enter,  46. 

% in  voluntary  proceedings  may,  in  some  districts,  be 

made  by  clerk,  “ as  of  course,”  207,  208. 
in  voluntary  cases,  to  be  to  register  of  congressional 
district,  207,  208. 

to  register  in  charge  of  case,  on  filing  petition  for  dis- 
charge, the  clerk  to  make,  207. 
in  voluntary  cases  to  be  made  by  court,  or  clerk,  to 
register,  809. 

in  voluntary  proceedings  in  N.  D.  of  New  York,  to  be 
made  by  clerk,  313. 

to  register,  to  designate  day  for  bankrupt  to  attend  be- 
fore him,  362. 

to  show  cause,  granted  on  filing  creditor’s  petition,  170. 

not  granted  without  sufficient  proof  of  the  acts 
charged  in  the  petition,  178. 
with  injunction  clause,  in  involuntary  cases,  to  be  mado 
in  some  districts,  by  clerk,  “ as  of  course,”  207. 
register  may  make,  if  judge  so  direct,  specially  or 
generally,  217. 

not  granted  on  petition  of  secured  creditor,  166. 
to  be  served  personally,  or  by  leaving  at  place  of 
' abode,  169,  171,  853. 

to  be  served  by  publication  when  debtor  not  found, 
and  residence  not  known,  169,  171,  868. 
cannot  be  served  out  of  district,  160. 
return  day  not  to  be  less  than  five  days  from  servico 
of,  170. 

service  of,  on  dissolved  corporation  to  be  by  publics-  # 
tion,  174. 

provisional  warrant  does  not  depend  on  service  of,  211. 
why  attachment  should  not  issue,  to  be  made  where 
bankrupt’s  wife  fails  to  obey  subpoena,  261. 
against  absconding  debtor,  278. 
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to  show  cause,  served  on  absconding  debtor  by  leaving  same  at 
last  usual  place  of  abode,  273,  274. 
against  absconding  debtor,  affidavit  of  service  of,  to 
state  person  with  whom  copy  was  left,  274. 
when  place  of  abode  of  absconding  debtor  not 
known,  service  to  be  made  by  publication,  274. 
in  involuntary  bankruptcy  proceedings  under,  363. 
proceedings  on  return  day  of,  364. 
why  proof  of  debt  should  not  be  vacated,  register 
has  no  power  to  make,  229. 
why  adjudication  should  not  be  annulled,  when, 
granted,  284. 

designating  the  register  to  act  upon  petition,  copy  of,  to  be  sent  to 
such  register,  362. 

suspending,  or  vacating,  protection  against  arrest,  copy  of,  to  be  sent 
to  register,  362. 

ORDERS, 

entered  at  chambers,  not  to  be  reviewed  in  U.  S.  Supreme  Court, 
206. 

who  has  authority  to  frame  general,  828. 

for  what  purposes  general,  framed,  and  for  what  to  provide,  329. 
general,  framed  by  justice*  of  U.  S.  8upreme  Court,  in  pursuance  of 
section  10,  361. 

general,  constitute  rules  of  practice  and  procedure,  861. 
special,  to  be  framed  by  court,  to  suit  the  circumstances  of  the  par- 
ticular case,  372. 

which  “general  orders”  require  to  be  entered,  are  not  “special 
orders,”  242.  • 

granted  on  motion,  to  contain  name  of  party,  or  attorpey,  making 
motion,  362. 

not  required  to  be  served  personally  on  party,  may  be  served  on  at- 
torney, 362. 

by  register,  on  notice,  what  to  be  recited  in  preamble  of,  364. 

ORDINARY  COURSE  OF  BUSINESS, 

50,  61,  63,  65,  66,  77,  80,  83,  94,  99,  100,  146,  163. 

ORIGINAL  DEBT, 

banker’s  draft  not  payment  of,  unless  by  special  agreement,  301. 
ORIGINAL  JURISDICTION, 

district  courts,  in  all  matters  and  proceedings  in  bankruptcy,  have, 
199,  323. 

ORNAMENTS, 

not  allowed  as  exempt  property,  121. 


p 


PAPER, 

governed  by  “ law  merchant,”  is  commercial  paper,  162,  177. 

PAPERS, 

to  be  indorsed  with  number  of  case,  206,  861. 

with  name,  place  of  business,  and  residence  of  at- 
torney, 862. 

•with  brief  statement  of  their  character,  206,  861. 
to  be  filed,  and  time  of  filing  to  be  noted  by  clerk  thereon,  206,  3G1. 
in  each  case  to  be  kept  on  file  by  themselves,  206,  861. 
not  to  be  taken  from  file  except  by  order  of  court,  206,  361. 

PARTIES, 

before  register,  when  entitled  to  opinion  of  judge,  327. 
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may  agree  upon  a sum  of  money  to  be  paid  on  decision  of  question 
raised,  327. 

summoned  before  register,  are  bound  to  attend,  827. 
to  creditor’s  petition,  the  petitioning  creditor  and  the  bankrupt  are 
the  only,  233. 

PARTNERS, 

agreement  between,  as  to  payment  of  firm  paper,  60,  74. 
attachment  not  dissolved  by  insolvency  of  one,  77. 
bankrupt,  65,  66,  67. 

chattel  mortgage  executed  by  one  partner,  and  assented  to  by  the 
olhets,  is  valid,  81,  167. 

departing  from  place  of  business  of  one,  commit  act  of  bankruptcy, 
276. 

firm,  not  dissolved  by  bankruptcy  of  one  partner,  60. 
knowledge  of  one,  knowledge  of  both,  97. 
nature  of  proceedings  by,  46,  67,  68. 

not  to  bring  involuntary  proceedings  against  the  others,  69,  60. 
one  not  to  prove  joint  debt  against  the  other,  60. 
payment  of  dividend  to,  not  to  be  made  till  partnership  debts  have 
been  paid,  64. 
petitions. 

consent  to  filing  petition,  64,  66. 
should  be  notified  of  filing  of  petition,  58. 
not  joining  in  petition,  rights  of,  68. 

refusing  to  join  in  petition  against  firm  entitled  to  notice,  and 
same  defeuse  as  debtor  in  involuntary  cases,  867. 
court  may  consolidate  petitions  of,  103. 

' one  petitioning  individually,  others  not  to  be  brought  in,  60. 
schedules. 

omission  to  file  schedules  by  one,  44,  49. 
failure  to  file  schedules  by  one,  no  ground  for  refusal  of  dis- 
charge to  others,  149. 

on  adjudication  of  firm,  to  furnish  marshal  with  schedule  and 
inventory,  367. 

separate  commission  of  bankruptcy  against  one  partner,  64. 
set-off  of  joint  debt  allowed  against  separate  claim  of  the  assignee  of 
one  partner,  54. 

suffering  firm  property  to  be  taken,  67,  63. 
transfer  of  |>artnership  property  to  one  partner,  66,  56,  60. 
who  retire  from,  but  permit  their  names  to  be  used  by  the  firm,  are 
liable  to  customer  of  new  firm  who  has  not  received  notice  of  dis- 
solution. (in  re  Krueger , 6 B.  R . 439.) 
agreement  to  sell  articles  to  one  of  the  partners,  for  his  individual  use, 
to  be  paid  for  out  of  partnership  goods,  is  fraudulent  aud  void  as  to 
the  other.  ( Taylor  v.  Rosch  and  Bemart , 6 B.  R.  899.) 
PARTNERSHIP, 

accounts,  assignee  to  keep  separate,  56. 
acts  of  bankruptcy. 

insolvent,  general  assignment  by,  is  an  act  of  bankruptcy,  79. 
preference  by,  not  act  of  bankruptcy  when  only  one  partner  is 
bankrupt,  164. 

partners,  departing  from  place  of  business  of  one,  commit  act 
of  bankruptcy,  276. 

confession  of  judgment  by,  is  an  act  of  bankruptcy,  57. 
adjudication  of. 

declared  bankrupt,  54,  55,  66,  57,  103. 
without  assets,  not  declared  bankrupt  after  dissolution,  68. 
in  what  district  to  be  declared  bankrupt,  48,  60,  104. 
of  three  members,  adjudication  of,  is  abdication  of  firm  of 
two  of  the  members,  106. 
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PARTNERSHIP— continued. 

adjudication  of. 

after  dissolution,  to  be  declared  bankrupt  for  suspension  of 
commercial  paper,  170. 

may  be  declared  bankrupt,  although  one  of  its  members  may  have 
been  adjudicated.  ( Hunt  et  al  v.  Pookt  et  at.,  6 B.  R.  161.) 
on  adjudication  of,  copartner  to  furnish  marshal  schedule  and 
inventory,  367. 
assets  and  property  of. 

property  of,  vesting  in  assignee,  65. 
marshalling  of  assets  of,  55,  56,  57  x 191. 
administration  and  distribution  of  assets  of,  64, 65, 56, 57, 19L 
# assignee  of  one  partner  not  entitled  to  assets  of,  69. 
assets  of,  how  reached,  69. 
property  of,  when  exempt,  60. 

money  may  be  allowed  as  exempt,  out  of  assets  of,  121,  122. 
when  transfer  of  property  of,  is  void  as  to  joint  creditors,  60. 
estate  of,  to  be  seized  on  warrant  against  survivor,  101. 
after  dissolution,  when  not  to  be  declared  bankrupt  without 
assets,  104. 

assignee  to  keep  separate  accounts  of  projierty  of,  66. 
copartnership  creditors  to  take  assets  of,  191. 
poperty  of,  suffered  to  be  taken,  67,  63,  71. 
assignee  in  bankruptcy  of,  takes  all  property,  whether  in  or 
out  of  district.  (In  re  Lelnnds,  6 B.  R.  222.) 
bankruptcy  of,  360. 

chattel  mortgage,  executed  by  one  partner  and  assented  to  by  the 
others,  is  valid,  167. 

creditors  of,  when  alone  to  vote  for  assignee,  56. 

surviving  partner  to  be  declared  bankrupt  on  petition  of, 

101. 

interest  of,  in  separate  property  of  partner,  64. 

to  take  copartnership  assets,  191.  , 

when,  to  be  paid  in  full,  before  dividends  to  United  States, 

192. 

when  to  be  paid  paripauu,  with  individual  creditor,  65,  69. 
death  of  one  )>artner,  no  ground  for  dismissing  creditor’s  petition 
against.  (Hunt  et  al.  v.  Pooke  et  ai.,  5 B.  R.  161.) 
discharge  of  partner  from  debts  of,  65,  67. 
dissolution  of. 

not  dissolved  by  bankruptcy  of  one  of  the  members,  60. 
when,  existing  as  to  creditors,  69. 
dissolution  of,  when,  no  defense,  74. 
exists  for  all  purposes  necessary  to  wind  up  its  aflfkirs,  104. 
notice  in  newspapers  of  dissolution  of,  when  not  notice  to  cus- 
tomer of  new  firm.  (In  re  Krueger,  6 B.  R.  489.) 
dissolution  of,  65,  60. 
general  assignment  by,  65,  66,  79. 
insolvency  of,  64,  66. 

insolvent,  conveyance  by,  when  not  a preference,  65. 
interest  of  creditor  of,  in  separate  property  of  partners,  64. 
knowledge  of  one  of,  is  knowledge  of  both  partners,  97. 
liability,  joint  request  of  both  to  become  surety  of  one  of  a firm,  does 
not  create  a,  101. 

note  given  by  one  partner  for  firm  note  of  same  amount,  may  be 
proved,  186. 

note  of,  when  not  evidence  of  debt  against  firm , 60. 

omission  to  file  schedules  by  one  of  a,  44. 

one  member  denying  insolvency,  jury  trial  to  be  had,  174. 

may  appoint  attorney  to  vote  for  assignee,  181. 
may  make  proof  and  vote  for  assignee,  183. 

46 
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paper  of. 

suspension  after  dissolution  of  paper  of,  60. 
agreement  between  partners  as  to  payment  of,  60,  74. 
a draft  given  by  surviving  member  to  creditor  of  firm,  is  com- 
mercial paper,  101. 
payment  of  debts  of,  54. 
petitions  by  and  against. 

averments  in  petitiou  by,  64. 
jurisdiction  on  petition  of,  60. 

petition  and  deposition  in  involuntary  bankruptcy  by,  cannot 
be  verified  by  special  attorney  of,  313. 
petition  and  deposition  of  claim  in  involuntary  bankruptcy  by, 
must  be  verified  by  one  of  the  partners,  313. 
copartner  refusing  to  join  in  petitiou  against  firm,  entitled  to 
notice  and  same  defense  as  debtor  in  involuntary  cases,  367. 
petition  first  filed  against,  may  be  auieuded  by  inserting  earlier 
act  of  bankruptcy,  366. 

petitions  filed  by  different  members,  proceedings  to  be  had  on 
one  first  filed,  367. 

petitions  against,  file*!  in  different  districts,  one  first  filed,  first 
heard,  366. 

proceedings  on  bankruptcy  of,  350,  351. 
proving  of  claims  against,  57. 
wife,  when  not  to  prove  against  husband's,  184. 
when,  having  no  property  but  their  stock  in  trade,  to  be  deemed  in- 
solvent. ( Wilson  v.  Bank  of  St.  Paul,  5 B.  R . 271.) 

PAWN, 

See  Plkdge. 

PAYEE, 

failing  to  prove  claim,  any  person  liable  may  make  proof  thereof,  116. 

PAYMENT, 

acts  of  bankruptcy. 

when  act  of  bankruptcy,  47,  63,  72,  852. 
of  fiduciary  debt,  an  act  of  bankruptcy,  63. 
to  creditor,  with  intent  to  prefer,  is  an  act  of  bankruptcy,  85. 
of  debt,  by  furnishing  lumber,  is  a preference,  and  an  act  of 
bankruptcy,  265. 

indorser. 

of  note  by  Insolvent  firm,  is  a fraudulent  preference  to  indorser, 
265,  289. 

made  to  bolder  of  note  by  bankrupt,  accommodation  indorser, 
whose  liability  never  becomes  fixed,  cannot  be  compelled  to 
refund.  ( Bean  v.  Lajlin,  6 B.  R.  338.) 
in  full  to  holder,  by  indorser,  after  failure  of  maker,  not  a 
fraud  on  act,  265,  289.  • 

made  by  indorser  for  bankrupt,  after  bankruptcy,  may  be 
proved,  11G. 

in  fraud  of  bankrupt  act,  to  be  set  aside,  1C3. 
involuntary  bankruptcy. 

into  court,  not  to  defeat  proceedings,  75. 

not  to  defeat  creditor’s  petition,  170,  178. 
to  petitioning  creditor,  debtor  can  introduce  evidence  of,  under 
general  issue  of  denial,  without  a special  traverse.  ( In  re 
Shelley,  5 B.  R.  214.) 

of  debt,  giving  of  one’s  own  obligation,  not,  300. 

obligation  of  third  party,  received  at  time  debt  is  contracted, 
presumed  to  be,  300,  301. 

obligation  of  third  party,  received  after  debt  contracted, 
unless  so  agreed,  is  not,  301. 

remittance  of  draft,  unless  by  special  agreement,  not,  301. 
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of  debt,  receiving  negotiable  instrument,  unless  affirmatively  shown 
to  be  so  intended,  not,  801. 

note  of  third  person,  unless  so  agreed,  not  considered,  801. 
of  dividends  to  partner,  64. 

creditors  who  have  proved,  entitled  to,  192. 
restrained  till  decision  on  motion  to  vacate,  192. 
not  to  be  made  on  note  given  after  adjudication,  198. 
not  to  be  stayed  by  State  court,  198. 
register  may  require  production  of  note,  before  making, 
* 193. 

in  full,  one  creditor  only  proving  claim,  is  entitled  to, 
if  there  be  sufficient  assets,  198. 
receiver  may  be  directed  to  make,  198. 

. when  assignee,  without  production  of  lost  bill,  to  make, 

194. 

on  lost  bond,  will  be  made  upon  creditors  making  affida- 
vit and  indemnifying  assignee,  195. 
stayed  to  allow  creditor,  who  had  delayed  eleven  years, 
to  prove,  196. 

creditor  who  had  proved,  but  whose  name  was  left  off 
list  by  mistake,  entitled  to,  196. 
creditor  cannot  petition  for,  unless  declared  subsequently 
to  his  proof,  195. 

will  not  be  stayed  to  await  decision  of  question  already 
litigated  and  decided,  195. 

if  holder  of  note  omit  to  prove,  &c.,  indorser  may  prove 
and  receive,  196. 

of  judgment  by  preferred  creditor,  not  a surrender,  under  sec.  23, 
234,  289. 

of  original  note,  renewal  of  note,  unless  so  agreed,  is  not,  301. 
of  money  deposited,  not  to  be  made  unless  on  check  or  w arrant  of 
clerk  or  assignee,  countersigned  by  judge  or  register,  871. 
of  partnership  debts,  64. 
of  preferred  claims,  order  of,  345. 
of  rates  and  taxes,  register  to  order,  224. 
of  register’s  traveling  expenses,  how  made,  826. 
of  rent,  application  to  compel  marshal  to  make,  when,  denied,  216. 
of  wages  and  salaries  of  persons  employed  by  assignee,  register  to 
order,  224. 
preferences. 

when,  and  when  not  a preference,  47, 61,  63,  72,  76, 81,  87,  97, 
102,  163,  265,  349. 

to  attorney  of  bankrupt,  not  a preference,  62,  265. 
of  attorney's  fees,  not  such  preference  as  will  prevent  discharge, 
95,  265. 

by  insolvent  trader,  out  of  the  usual  course  of  business,  is  a 
preference,  100. 

on  eve  of  bankruptcy,  without  demand,  not  necessarily  a 
fraudulent  preference,  100. 

by  insolvent,  of  some  creditors,  and  not  of  all,  is  a preference, 

102. 

by  debtor,  with  knowledge  of  insolvency,  a fraudulent  pref- 
erence, 141,  149. 

by  insolvent,  without  intent  to  give  preference,  not  fraudulent, 
152. 

by  insolvent,  by  way  of  preference,  more  than  four  months 
before  bankruptcy,  is  valid  as  against  assignee,  266,  267. 
to  petitioning  creditor  on  discontinuance,  is  a fraudulent  pref- 
erence, and  liable  to  forfeiture,  282. 
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preferences. 

of  just  debt,  preference  not  obtained  within  six  months,  is 
merely,  85,  290. 

of  just  debt,  by  insolvent,  without  intention  to  give  preference, 
not  fraudulent,  99,  265. 

of  its  note,  by  insolvent  Arm,  is  a fraudulent  preference  to  in- 
dorser, 264,  289. 
preventing  discharge. 

in  contemplation  of  bankruptcy,  and  with  intent,  &c.,  pre- 
cludes discharge,  151,  346.  • 

to  attorney  to  conduct  bankruptcy  proceedings,  will  not  pre- 
vent discharge,  141,  146,  149. 

shortly  before  bankruptcy,  will  not  necessarily  prevent  dis- 
charge, 146. 

of  servants’  wages,  by  insolvent,  not  to  prevent  discharge,  108. 
of  current  expenses,  out  of  current  earnings,  not  to  prevent 
discharge,  146. 

to  bankrupt’s  attorney,  will  not  prevent  discharge,  95,  265. 
to  petitioning  creditor,  on  discontinuance,  will  bar  discharge, 
282,  283. 

of  debt,  without  fraudulent  intent,  not  to  prevent  discharge, 
146. 

securing,  as  a consideration  for  not  opposing  discharge,  is  void,  860. 

suspension  of,  when  act  of  bankruptcy,  358. 

valid. 

at  maturity  of  debt,  prima  facie , valid,  81. 

on  checks  by  bank,  without  knowledge  of  insolvency,  valid,  94. 

at  the  instance  of  creditor,  is  valid,  95. 

of  a just  debt,  to  be  defeated  only  under  certain  circumstances, 
163. 

to  creditor  four  months  before  filing  petition,  not  to  be  dis- 
turbed, 290. 

when,  a misdemeanor,  35& 

PECUNIARY  CONSIDERATION, 

or  obligation,  influencing  creditor,  must  be  by,  to  preclude  discharge, 
150. 

PENALTY, 

for  misdemeanors  under  section  44,  imprisonment  for  term  Duv  ex- 
ceeding three  years,  157,  357. 

bankrupt  convicted  of  disposing  of  goods,  sentenced  to  three  months' 
• imprisonment,  157. 

imprisonment  for  disposing,  out  of  usual  course  of  business,  goods 
obtained  on  false  representations,  289. 
for  forging  signature  of  officers  of  court,,  and  seal  of  court,  heavy  fine 
and  imprisonment,  157,  857. 

for  using  forged  document  with  knowledge,  heavy  fine  and  imprison- 
ment, 157,  357. 

against  officers  of  bankruptcy  courts,  for  taking  greater  or  other  fees 
than  allowed  by  act,  240,  246,  247,  357. 
for  refusing  to  testify,  828. 
against  creditor  receiving  preference,  353. 

against  creditor  under  section  39,  enforceable  only  where  assignee  is 
compelled  to  resort  to  legal  proceedings,  184. 
bankrupt  not  filing  schedules  in  involuntary  cases,  liable  to,  109. 
punishments  and  consequences  of  perjury,  person  swearing  falsely 
before  register,  to  be  liable  to,  328. 
for  crime,  is  not  a provable  debt,  181. 

for  concealment  of  particular  goods,  not  to  be  levied  on  goods,  gen- 
erally, 158. 
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PENALTY — continued. 

for  not  paying  excise,  may  be  distrained  for,  on  the  estate  in  hands 
of  assignee,  158. 

for  not  maintaining  relative,  commitment,  for  recovery  of,  is  a crim- 
inal process,  158. 

where  jailor  refuses  to  receive  convicted^  prisoner,  168. 

PERISHABLE  PROPERTY, 

assignee  to  apply  to  court  for  sale  of,  112. 
to  be  sold  by  order  of  court,  111. 

in  possession  of  assignee  or  messenger,  may,  on  application,  be  or- 
dered to  be  sold,  and  proceeds  deposited  in  court,  369. 
sales  of,  sometimes  permitted  on  ex  parte  application,  112. 
not  in  possession  of  marshal  or  assignee,  cannot  be  sold,  112. 
PERJURY, 

person  swearing  falsely  before  register,  to  be  liable  to  all  penalties, 
punishments  and  consequences  of,  328. 

See  also  False  Swearing. 

PERMITTING  JUDGMENT, 

by  insolvent,  an  act  of  bankruptcy,  87. 

PERSONAL  PROPERTY, 

wherever  situate,  passes  to  the  assignee  in  bankruptcy,  239. 
is  governed  by  law  of  country  which  governs  the  person  of  the  owner, 
239. 

assignee  to  give  ten  days’  notice,  by  advertisement  &c,  of  sales  of, 
368. 

PETITION, 

by  and  against  assignee. 

by  assignee,  levy  not  in  conformity  with  law,  declared  void 
on,  111. 

to  compel  him  to  elect  or  decline  lease,  assignee  not  to  pay 
costs  of,  250. 

for  sale  of  property  fraudulently  conveyed,  may  be  brought 
by  assignee,  252. 

by  assignee,  for  sale  and  proceeds  of  property,  when,  dis- 
missed without  costs,  284. 

of  assignee  to  set  aside  trust  deed,  not  stating  facts  sufficient, 
to  be  dismissed  with  costs,  286. 
when,  not  the  proj>er  remedy  for  assignee,  286. 
of  assignee  to  recover  property  fraudulently  conveyed,  when 
limitation  of  two  years  no  defense  to.  (In  re  Kroogman, 
6 B.  R.  116.) 

cannot  be  maintained  by  assignee  to  have  security  declared 
void  on  account  of  usury.  (Bromby  v.  Smith,  6 B.  if.  162.) 
clerk  to  enter  upon,  the  time  of  filing,  361. 
for  discharge,  list  of  creditors,  who  proved,  to  be  filed  with,  135. 

may  be  tiled  within  sixty  days,  where  there  are  no 
debts  proved,  or  no  assets,  312,  346,  346. 
not  to  be  filed  till  after  six  months,  where  there  are 
assets  and  debts  proved,  312,  345. 
clerk  to  enter  special  order  of  reference  to  register  in 
charge  of  case,  on  filing  of,  207. 

for  injunction,  before  appointment  of  assignee,  bankrupt  the  only 
party  to  file,  169. 

to  be  filed  by  assignee  after  his  appointment,  169. 
against  third  party,  must  be  a separate  one,  170,  273. 
for  leave  to  surrender,  when  debtor  allowed  costs  on,  248. 
for  revision  of  judgment  of  district  court  refusing  discharge,  circuit 
court  has  jurisdiction  on,  204. 

for  revision,  to  set  forth  the  nature  of  the  error  ih  decision  or  judg- 
ment, 204. 
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PETITION — continued. 

for  revision,  a delay  of  one  month  in  filing,  not  unreasonable,  204. 
in  bankruptcy,  attachment  dissolved  from  time  of  filing  of,  77. 

to  be  filed  with,  and  time  of  filing  to  be  noted  thereon 
by  clerk,  206,  361. 

marshal  not  to  sell  exempt  property,  though  previously 
levied  on,  after  the  filing  of,  212. 
after  filing  of,  creditors  to  obtain  no  interest  in  prop- 
erty by  receiverships  or  other  state  powers,  239. 
in  opposition  to  discharge,  on  failure  of  proof,  to  be  dismissed  with 
costs,  135. 

to  discharge,  when  dismissed,  costs  allowed,  240. 
may  be  filed  by  person,  whose  property  has  been  wrongfully  taken  • 
by  marshal,  216. 

not  the  proper  form  of  remedy,  where  creditor  claims  property  by 
virtue  of  unrecorded  mortgage  and  bill  of  sale,  205. 
not  subscribed  by  petitioner,  must  be  dismissed,  284. 
of  review,  service  of,  on  attorney  of  petitioning  creditor,  sufficient, 
278. 

partners. 

partners  to  be  joined  in,  or  notified  of,  58. 
rights  of  partners  not  joining  in,  68. 
by  partner  individually,  others  not  to  be  brought  in,  60. 
of  partners,  jurisdiction  on,  60. 
petitions  of  partners  may  be  consolidated,  64,  108. 
petitions  by  members  of  firm,  proceedings  to  be  had  on  ono 
first  filed,  367. 

by  one  j>artner  against  firm,  member  refusing  to  join  in,  enti- 
tled to  notice  and  same  defense  as  debtor  in  involuntary 
proceedings,  367. 

to  annul  discharge,  not  supported  by  evidence,  to  be  dismissed  with 
costs,  284. 

to  be  printed,  or  written,  plainly  without  interlineation,  or  abbrevia- 
tion, 366. 
to  circuit  court 

to  circuit  court,  to  be  acted  on  in  chambers,  or  elsewhere, 

200. 

on  review,  will  be  heard  in  circuit  court,  though  action  bo 
pending  in  State  court,  202. 

and  not  appeal,  the  proper  method  of  having  question,  arising 
in  progress  of  case,  heard  in  circuit  court,  202,  208,  260. 
for  review  of  adjudication,  may  be  heard  by  the  circuit  court, 
or  any  judge  thereof  sitting  at  chambers,  in  any  part  of  tho 
judicial  circuit'.  ( Thornhill , et  aL  v.  Bank  of  Louuiana, 

6 B.  B.  867.) 

to  commit  for  contempt,  party  taking  property  from  marshal  when, 
only  to  pay  costs  of,  248. 

to  compound  debts,  claims  and  securities,  may  be  filed  by  bankrupt, 
assignee  or  creditor,  367. 

debts,  claims  and  securities,  notice  of  hearing  of,  to  bo 
given  by  publication,  867. 

to  enforce  mechanics’  liens,  may  be  entertained  by  8tate  court, 
without  interfering  with  bankrupt  court,  256. 
to  redeem  property  from  liens,  may  be  filed  by  bankrupt,  assignee  or 
creditor,  367. 

property  from  liens,  notice  of  hearing  of,  to  be  given  by 
publication,  367. 

to  relieve  property  from  conditional  contract,  may  be  filed  by  bank- 
rupt, assignee  or  creditor,  367. 
property  from  conditional  contract,  notice  of  hearing  of, 
to  be  given  by  publication,  867. 
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PETITION — continued. 

to  set  aside  fraudulent  conveyance,  when,  proper  method  of  pro- 
cedure, 262. 

to  stay  dividends,  costs  of,  when,  to  be  paid  by  insolvent  creditor,  260. 

PETITION  IN  INVOLUNTARY  BANKRUPTCY, 
against  married  woman,  46,  61. 
amend  men  ts  to. 

may  be  allowed  to  be  amended,  285. 

amendments,  covering  acts  of  bankruptcy  more  than  six 
months,  not  allowed,  163,  173. 

may  be  ameuded,  by  alleging  confession  of  judgment  ** unc  pro 
tunc,  164. 

to  be  amended,  when  evidence  shows  contemplation  of  insol- 
vency only,  86. 

filed  where  debtor’s  domicil  is,  may  be  amended  by  inserting 
earlier  act  of  bankruptcy,  366. 

against  Him,  one  first  filed  may  be  amended  by  inserting  ear- 
lier act  of  bankruptcy,  366. 

by  copartnership,  cannot  be  verified  by  special  attorney,  313. 

must  be  verified  by  one  of  the  partners,  818. 
creditor  to  first  establish  the  allegations  in,  89. 

debtor  may  move  to  strike  out,  and  make  more  definite,  allegations 
in,  172. 

debtor,  who  has  been  unsuccessful  in  his  defense  to,  may  be  allowed 
reasonable  expenses,  including  attorney’s  fees.  ( Comstock  v.  Young , 

6 B.  It.  191.) 
dismissal  of. 

to  be  dismissed  for  incurable  defects,  or  irregularities,  in  either 
the  i>etition,  deposition,  or  proof  of  claim,  286. 
on  failure  of  proof  of  claim,  to  be  dismissed,  170. 
to  be  dismissed  with  costs  on  failure  of  proof,  172. 
to  be  dismissed  if  bankrupt,  and  all  the  creditors,  who  have 
proved,  consent,  303. 

against  firm,  not  to  be  dismissed  on  account  of  the  death  of 
one  of  the  partners  before  adjudication.  (Hupt,  ct  at.  v.  Tooke , 
it  at.,  6 B.  R.  161.) 

costs  to  be  taxed  by  register  on  dismissal  of,  284,  285. 
endeavoring  to  obtain  extension  of  time,  wbeu  a defense  to,  165,  170. 
filing  and  maintaining. 

to  be  filed  within  six  months  after  act  of  bankruptcy,  169,  363. 
to  be  filed  in  district  where  debtor  resides,  169. 
after  filing,  court  to  prevent  interference  with  property,  169. 
proceedings  on  filing  of,  363. 

against  acceptor,  drawer,  who  has  taken  up  bill,  may  main- 
tain, 166,  172. 

not  to  be  maintained  by  only  creditor  whose  debt  is  secured, 
165. 

cannot  be  maintained,  where  indebtedness  was  reduced  below 
$250,  by  conditional  payment,  168. 
to  be  filed  by  creditors  whose  claims,  in  the  aggregate  amount 
to  over  $250,  76,  88,  164,  169,  363. 
other  creditors  may  come  in  and  prosecute,  170,  173. 
will  not  be  sustained,  where  non-payment  of  notes,  not  com- 
mercial paper,  is  alleged,  173. 

notes  given  for  slaves,  prior  to  Emancipation  Proclamation, 
will  support,  76,  178. 
may  be  filed  by  secured  creditor,  185. 
may  be  filed  against  absconding  debtor,  278. 
other  than  original  petition  may  be  permitted  to  be  filed,  281. 
filed  in  different  districts,  priority  of,  57,  58 
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PETITION  IN  INVOLUNTARY  BANKRUPTCY — continued. 
filing  and  maintaining. 

alleging  earliest  act  of  bankruptcy  to  be  first  heard,  where 
there  are  two  or  more  filed,  366. 
adjudication  on  one,  avoids  necessity  of  proceedings  on  the 
others,  366. 

petitions  filed  in  different  districts,  first  hearing  to  be  had  on 
one  filed  where  debtor’s  domicil  is,  366. 
petition  against  firm  in  different  districts,  one  first  filed  to  be 
first  heard,  366. 
injunction  granted  on. 

on  filing  of,  injunction  allowed,  363. 

third  party,  not  to  be  punished  for  violating  injunction  issued 
on,  170. 

injunction  granted  on,  will  fall  when  debtor  is  adjudged  bank- 
rupt, unless  continued,  273. 
lien  waived,  when  not  referred  to  in,  139. 
may  be  consolidated,  281,  366. 
not  to  be  defeated  by  payment  into  court,  170,  178. 
order  to  show  cause  granted  on  filing,  170. 

not  granted  without  sufficient  proof  of  the  acts 
charged  in,  178. 

petitioning  creditor  and  bankrupt,  only  parties  to,  283,  286. 
service  of. 

service  of,  how  made,  363. 

and  order  to  show  cause  to  be  served  personally,  or  by  leaving 
at  last  place  of  abode,  169,  171. 
and  order  to  show  cause,  to  be  served  by  publication,  when 
debtor  not  found  and  residence  not  known,  159,  171. 
when,  may  be  served  on  attorney,  in  case  debtor  cannot  be 
found,  169. 

and  order  to  show  cause  cannot  be  served  out  of  district,  160, 
278. 

and  order  to  show  cause,  proof  of  service  of,  to  be  made  on 
return  day,  172,  354. 

and  order  to  show  cause,  adjournment  and  new  notice,  on  fail- 
ure of  proof  of  service,  172,  364. 
should  contain  statement  of  facta  constituting  the  fraud,  97. 

specifically  set  forth  acta  of  bankruptcy,  99. 
subsequent  voluntary  proceedings,  stayed  to  await  determination  of, 
166. 

to  be  referred  after  adjudication  to  one  of  the  registers,  862. 

See  aho  Involuntary  Bankruptcy. 

PETITION  IN  VOLUNTARY  BANKRUPTCY, 

who  may  file,  where  to  be  filed,  what  to  contain,  and  schedules  to  be 
annexed  to,  41,  42,  4.3,  44,  46,  46,  47,  48,  49,  296,  308,  309,  329. 
to  be  addressed  to  the  judge  of  the  district,  42,  329. 
not  to  be  filed  where  judge’s  name  is  incorrect,  42. 
what  to  be  set  forth  in,  296,  308,  809. 
schedules  to  be  annexed  to,  296,  808. 
inventory  of  debtor’s  estate  to  be  annexed  to,  296,  808. 
to  be  signed  and  verified  by  petitioner,  809. 
vacating,  for  want  of  jurisdiction,  48. 

dofective  or  illegible,  to  be  ordered  off  file,  and  proceedings  dismissed, 
284. 

register  to  issue  wafrant  where  no  opposing  interest,  330. 
to  be  referred  to  one  of  the  register’s,  40,  362. 
in  the  N.  D.  of  New  York,  clerk  may  enter  “as  of  course”  the  usual 
order  of  reference  to  register  of  congressional  district,  46,  813. 
in  8.  D.  of  New  York,  referred  in  rotation  to  the  several  registers, 
46,  813. 
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PETITION  IN  VOLUNTARY  BANKRUPTCY — continued. 

register  to  examine  and  certify  as  to  correctness  of,  863.  * 
when  debtor  should  file,  78,  102,  104,  161,  169. 
insolvent  should,  on  ascertaining  his  condition,  without  delay,  file, 
63,  92,  812. 

filing  of,  act  of  bankruptcy,  45,  108,  297,  829,  851. 
sufficiency  of,  under  act  of  1841,  47,  48. 
by  partnerships,  64. 

of  corporation,  filed  without  proper  authority,  gives  register  no  juris- 
diction, 125,  127. 

minority  of  corporators  necessary  to  authorize  filing 
of,  125,  127,  861. 

board  of  trustees  cannot  authorize  filing  of,  62,  126, 
127. 

corporators,  having  majority  of  shares,  to  authorize 
filing  of,  126,  126,  127. 

authority  to  file,  must  be  given  at  a legal  meeting 
called  for  that  express  purpose,  128,  127. 
to  be  sealed  and  signed  by  two  directors  and  the 
secretary,  127. 

See  also  Voluntary  Bankruptcy. 

PETITIONER, 

must  specifically  set  forth  the  acta  of  bankruptcy,  99. 
becomes  bankrupt  by  filing  voluntary  petition,  103. 
oath  of,  in  voluntary  proceedings,  330. 
to  furnish  register  with  a copy  of  the  papers  in  the  case,  862. 
PETITIONING  CREDITOR, 

claims  of,  must  amount  to  f 250,  75,  88,  164,  169. 
claim  of,  need  not  be  due,  164,  165,  173. 
debt  of,  costa  by  order  of  divorce  court,  not  sufficient,  249.  ’ 
debt  of,  costa  recoverable  only  by  attachment,  do  not  constitute,  249. 
when,  allowed  to  surrender  fraudulent  preference,  and  maintain  pro- 
ceedings. {In  re  Hunt  and  Iiomell}  6 B.  R.  433.) 
may,  in  person,  conduct  proceedings  in  bankruptcy,  362 
to  first  establish  his  allegations,  89. 

with  lien,  not  referring  to  same  in  petition,  waives  the  security,  189. 
debt  of,  not  to  be  questioned,  as  long  as  adjudication  remains  un- 
revoked, 186. 

opposing  discharge,  entitled  to  trial  by  jury,  143. 
who  procures  abdication,  to  be  reimbursed  for  reasonable  expenses, 
180,  188. 

must  file  claim  for  reasonable  expenses.  188. 
assignee  may  contest  items  of  claim  for  expenses,  188. 
on  adjudication  in  contested  matters,  to  recover  same  costa  as  pre- 
vailing party  in  suit  in  equity,  244,  245,  372. 
in  contested  matter,  paid  costa  out  of  fund,  244,  372. 
to  be  reimbursed  for  disbursements,  out  of  estate,  246. 
allowed  $20  for  solicitor's  fee,  246. 
to  file  claim  for  extra  expenses,  247. 
counsel  fees  allowed  out  of  estate  to,  248. 
to  pay  costs  on  failing  to  prove  facts  in  petition,  172. 
to  pay  costa  of  entire  proceedings,  on  reversal  of  adjudication,  248, 
278. 

on  dismissal  of  proceedings,  to  pay  costs,  284,  286. 
bound  to  defend  marshal  against  claimant,  106.  212. 

PIAN08, 

not  allowed  as  exempt  property,  121. 

in  action  by  assignee,  declaration  to  allege  preferential  payment 
made  within  four  months,  or  it  will  be  bad  on  demurrer,  239. 
when  suit  in  equity,  or  action  at  law,  and  not  petition,  the  proper 
remedy  for  assignee,  286. 
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PLEADINGS, 

demurrer  to  bill  in  equity  will  be  overruled,  where  it  appears  that 
questions  of  fraud,  trust  and  partnership  are  involved.  ( Taylor  v. 
Batch  and  Bemart , 6 B.  R.  399.) 

bill  in  equity  will  lie  to  review  all  sales  under  deeds  of  trust,  subse- 
quently to  bankruptcy,  81,  294. 

bill  in  equity  may  be  brought  in  circuit  court,  by  bankrupt,  to  re- 
verse adjudication,  202. 

bill  to  restrain  creditor  may  be  amended  by  making  assignee  party, 

202. 

property  fraudulently  conveyed,  to  be  recovered  by  assignee  by  bill 
in  equity  or  petition,  261. 

denial,  and  demand  for  jury  trial,  sufficient,  without  formal  answer 
to  creditor’s  petition,  174. 

debtor  can  introduce  evidence  of  payments  under  general  issue  of 
denial,  without  a special  traverse.  (In  re  SkeUey , 6 B.  B.  214.) 
and  issues  relating  to  discharge  are  distinct  from  other  bankrupt  pro- 
ceedings, 137,  138. 
discharge,  how  pleaded,  848. 
court  may  vary  time  allowed  for,  373. 

PLEDGE, 

creditor  cannot  be  required  to  surrender,  167. 
creditor  having,  may  apply  to  have  property  sold  and  proceeds  ap- 
plied towards  payment  of  his  debt,  184. 
when  a preference,  63,  349. 

in  contemplation  of  bankruptcy,  and  with  intent,  dec.,  precludes  dis- 
charge, 161. 

of  negotiable  paper  without  power  of  sale,  should  be  foreclosed  and 
sold,  116. 

pawning  or  pledging  goods  obtained  on  credit,  with  intent  to  de- 
fraud, is  a misdemeanor,  157,  856,  367. 
in  fraud  of  bankrupt  act,  to  be  set  aside,  163* 
to  be  stated  and  described  in  inventory,  46. 

bankrupt,  assignee  or  creditor  may  file  petition  to  redeem  property 
from,  367.  * 

POLICY  OF  INSURANCE, 

on  life  of  bankrupt  for  benefit  of  his  wife,  will  be  considered  as  assets, 
when  payments  of  premiums  have  been  made  after  insolvency,  45. 

POLITICAL  CORPORATIONS, 

not  within  scope  of  bankrupt  act,  63,  130. 

POSSESSION  OF  GOODS, 

when  change  of,  necessary,  81,  149. 

mortgage  for  value  and  in  good  faith,  valid,  without  change  of,  84. 

POSTPONEMENT, 

of  proof  of  doubtful  claim  till  appointment  of  assignee,  184,  186, 190. 

proof  after,  to  be  treated  as  if  not  tendered  before,  184. 

register  to  have  control  over,  218. 

costs  of,  to  be  paid  by  party  obtaining,  224,  363. 

POWER  OF  ATTORNEY, 

should  accompany  proof  of  debt,  129. 
for  proof  of  claim,  does  not  require  a stamp,  181. 
to  act  for  creditor,  need  not  be  acknowledged,  181. 
to  sign  creditor’s  name  to  any  necessary  paper  for  collecting  debt, 
authorizes  attorney  to  vote  for  assignee,  181. 

POWER  OF  ATTORNEY — continued. 

to  sign  creditor’s  name  to  any  necessary  paper  for  collecting  debt, 
authorizes  attorney  to  make  proof  of  debt,  181. 
when  joint,  cannot  be  exercised  by  one  alone,  181. 
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POWER  OF  DISTRICT  JUDGE, 
sitting  at  chambers,  828. 

See  also  Judge  op  District  Court. 

POWER  OF  REGISTER, 

over  what  matters,  extends,  826. 
to  take  affidavits,  &c.,  66. 
to  act  for  another,  326. 

not  to  extend  to  cases  of  contempt,  disputed  abdications  or  ques- 
tions of  discharge,  826. 

See  aleo  Register. 

PRACTICE, 

in  great  measure  to  be  regulated  by  rules  made  by  supreme  court 
and  its  judges,  201. 

and  procedure  in  district  courts,  in  bankruptcy,  to  be  regulated  by 
the  justices  of  the  U.  8.  Supreme  Court,  828,  329. 
and  procedure,  general  orders  constitute  the  rules  of,  861. 
question  arising  in  the  progress  of  case,  will  be  heard  in  circuit  court 
on  petition,  and  not  appeal,  202,  203,  260. 
appeals  from  district  to  circuit  courts  to  be  taken  in  equity  cases, 
201.  328. 

appeals  in  equity,  from  district  to  circuit  court,  to  be  regulated  by 
same  rules  as  appeals  in  equity  in  U.  8.  courts,  370. 
perfecting,  and  proceedings  on  appeal  to  circuit  court,  from  judg- 
ment of  district  court  rejecting  claim,  870. 
district  court  cannot  enlarge  right  of  appeal  to  circuit  court  under 
section  8,  203. 

usual  appeal  bond  to  be  given  on  appeal  from  district  to  circuit 
court,  208. 

district  court  will  approve  appeal  bond,  otherwise  regular,  filed  after 
ten  days,  208. 

appeals  from  district  court  must  be  perfected  as  required  by  sec.  8, 
or  circuit  court  has  no  jurisdiction,  203. 
appeals  from  circuit  to  supreme  court  not  allowed,  unless  matter  in 
dispute  exceeds  $2000,  828. 

appeals  from  circuit  to  supreme  court  to  be  regulated  by  rules  gov- 
erning equity  appeals,  202,  370. 

proceedings  in  equity,  in  bankruptcy,  rules  of  equity  practice,  estab- 
lished by  U.  S.  supreme  court,  to  be  followed  in,  372. 
writs  of  error  may  be  allowed  to  circuit,  from  district  court,  in  cases 
at  law,  where  claim  is  over  $600,  201,  202,  328. 
on  writs  of  error  from  district  to  circuit  court,  no  question  of  fact  to 
be  redxamined,  202. 

no  question  of  fact  will  be  decided  on  writ  of  error  to  circuit  court,  286. 
where  no  error  of  law  is  claimed,  writ  of  error  must  be  dismissed  with 
costs,  286. 

writs  of  error  not  allowed  from  circuit  to  supreme  court,  tinless  mat- 
ter id  dispute  exceeds  $2000,  202,  328. 
proceedings  at  law  in  bankruptcy,  rules  of  circuit  court,  regulating 
practice  and  procedure  at  law,  to  be  followed  in,  372. 
bill  in  equity  may  be  brought  in  circuit  court  to  reverse  an  adjudi- 
cation, 202. 

bill  for  review  of  adjudication  may  be  heard  by  the  circuit  court,  or 
any  judge  thereof,  sitting  at  chambers  in  any  part  of  the  judicial 
district.  ( Thornhill  et  ai.  v.  Bank  of  Louisiana,  6 B.  R.  367.) 
proceedings  to  recover  property  fraudulently  conveyed,  to  be  by  bill, 
or  petition,  by  assignee.  261. 

petition,  by  assignee,  for  sale  of  property  fraudulently  conveyed  will 
lie,  252. 

petition,  proper  method  of  procedure  to  set  aside  fraudulent  convey- 
ances, 262. 

bill  in  equity  is  the  proper  form  of  Remedy,  where  thore  are  question*  . 
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PRACTICE — continual. 

of  fraud,  trust  and  partnership.  ( Taylor  v.  Ratch  and  Bemart, 
6 B.  R.  399.) 

when  suit  in  equity,  or  action  at  law,  and  not  petition,  the  proper 
form  of  remedy  for  assignee,  286. 

manner  of  objecting,  and  excepting,  on  examination,  so  as  to  have 
question  certified,  204. 

on  certifying  questions  to  judge  for  decision,  203. 
court  may  vary  time  for  return  of  process,  appearance,  pleading, 
taking  testimony  and  publication,  373. 
court  may  modify  rules  in  any  particular  case,  so  as  to  facilitate  a 
speedy  hearing,  873. 

debtor  can  introduce  evidence  of  payments  to  petitioning  creditors, 
under  general  issue  of  denial,  without  a special  traverse.  (/»  re 
SkeUcy,  6 B.  R.  214.) 

where  a sole  plaintiff  becomes  bankrupt  after  decree,  and  his  assignee 
declines  to  revive  the  suit,  the  defendant  may  obtain  the  common 

• order  to  revive.  (Thomae  v.  Burton,  2 B.  R.  30.) 

PREFERENCE, 

acta  of  bankruptcy. 

an  act  of  bankruptcy,  62,  63,  72.  95,  852. 
made  by  husband  as  agent  of  wife,  when,  her  act  of  bank- 
ruptcy, 61. 

by  judgment,  or  otherwise,  is  an  act  of  bankruptcy,  267. 
by  Ann,  not  act  of  bankruptcy,  where  only  oud  partner  becomes 
bankrupt,  163,  164. 
assignment  by  insolvent  a,  62,  79. 

to  secure  a preexisting  indebtedness,  a fraudulent,  79. 
by  debtor  to  creditor  to  socure  a loan,  is  a fraudulent,  146. 
of  goods  to  creditor  by  insolvent  debtor,  is  a fraudulent, 
146. 

of  claim,  by  insolvent  to  secure  creditor,  is  a fraudulent, 
148,  149. 

bank  retaining  security  for  drafts  discounted  prior  to  adjudication, 
not  a fraudulent,  85.  • 

belief  of  debtors  solvency,  immaterial,  on  question  of,  72. 
by  insolvent,  or  one  contemplating  bankruptcy,  is  a fraud  on  the  act,  66. 
subjects  him  to  provisions  of  bankrupt  act,  161. 

• conveyances. 

conveyance  by  insolvent  firm,  when  not,  65. 
conveyance  of  all  debtor’s  property,  not  always  a,  71. 
in  fraud  of  act,  conveyance  by  insolvent  firm  to  creditor,  with 
knowledge,  and  bankruptcy  of  one  of  the  members  within 
four  months,  not,  264,  290. 

deed  of  trust  executed  by  bankrupt  to  bank,  when  not  a,  293. 
creditors. 

creditor  not  to  take,  65. 
creditor  receiving,  not  to  prove  claim,  72. 
person,  who  has  received,  not  to  vote  for,  or  be  eligible  as, 
assignee,  836. 

a bill  of  sale  by  insolvent  to  attaching  creditor,  with  notice, 
is  a,  85,  162. 
to  creditor,  void,  95. 

to  be  fraudulent,  must  be  on  eve  of  bankruptcy,  95. 
creditor,  with  knowledge  of  insolvency,  not  to  obtain,  99, 
139. 

creditor  taking  property  to  prevent  loss,  in  pursuance  of  an 
existing  agreement,  not,  100. 

by  one  of  a firm,  indorsing  firm  paper  to  his  creditors,  void, 

102. 

one  creditor  not  to  obtain,  to  the  iqjury  of  others,  161, 163. 
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PREFERENCE — continued. 

debtor  must  be  shown  to  have  been  bankrupt,  when  he  made,  86. 
must  be  shown  to  have  been  insolvent,  when  he  made,  86. 
must  be  shown  to  have  beeu  in  contemplation  of  bankruptcy, 
when  making,  86. 

must  be  shown  to  have  been  in  contemplation  of  insolvency, 

• when  making,  86. 

discharge  affected  by. 

must  be  within  sections  29  or  35,  to  bar  discharge,  149,  269. 
under  section  29,  must  be  in  contemplation  of  bankruptcy,  to 
bar  discharge,  149,  269. 

under  section  35,  creditor  must  be  party  to  fraud,  to  bar  dis- 
charge, 149,  269. 

dischaige  refused,  where,  146,  151. 
must  be  within  section  29,  to  prevent  discharge,  141. 
with  intent,  ground  for  refusing  discharge,  141. 
within  four  months,  discharge  refused,  where  fraudulent,  266. 
since  passage  ol  bankrupt  act,  will  bar  discharge,  264,  265. 
effect  of  fraudulent,  349,  350,  352,  363. 
four  and  six  months. 

obtained  by  creditor,  within  four  months,  not  to  be  kept,  102. 
to  creditors, -within  six  mouths,  must  yield  to  rights  of  assignee, 
114,  267,  268. 

preferences  enumerated  in  section  85,  must  have  been  made 
, within  four  and  six  mouths,  respectively,  to  be  fraudulent, 
267. 

not  within  contemplation  of  bankruptcy,  and  not  within  six 
mouths,  not  fraudulent,  266. 

indorser. 

to  indorser  or  other  surety,  void,  72. 
indorser  liable  for  proceeds  of,  85. 

to  indorser,  payment  of  its  note  by  insolvent  firm,  is  a fraud- 
ulent, 289. 

to  indorser,  maker  agreeing  to  apply  money  in  payment  of 
note,  when  a fraudulent,  265. 

injunction  against  persons  having,  from  making  use  of  it,  67. 
intent  to  give,  62. 

to  prefer,  presumed  from,  85,  100,  294. 
judgments.  . 

warrant  to  confess  judgment,  when,  61,  62. 
confession  of  judgment  by  insolvent,  and  a suffering  of  prop- 
erty to  be  taken,  a,  62. 

by  judgment  and  execution,  creditor  obtainining,  not  to  prove 
debt,  189. 

by  judgment  and  execution,  creditor  obtaining,  to  refund 
money  received,  189. 

insolvent  trader  giving  promissory  note,  with  warrant  to  con- 
fess judgment,  to  creditor,  makes,  168. 
on  judgment  note,  is  not  obtained  till  judgment  entered,  269. 
judgment,  which  is  clearly  a fraudulent,  cannot  be  proved. 

{In  re  Hunt  and  Hornett,  6 B.  R.  438.) 
entry  of  judgment  within  four  months,  on  warrant  of  attorney 
previously  giveu  in  good  faith  for  mouey  lent  at  the  time, 
may  be  a fraudulent.  {In  re  Lord , 6 B.  R.  818.) 
conclusively  established  by  judgment,  239. 
confession  of  judgment,  and  chattel  mortgage  to  creditor,  are  a, 
265. 

entry  of  judgment  and  levy,  on  warrant  to  confess  made  by 
solvent  debtor,  when  not,  265. 

entry  of  judgment,  with  knowledge  of  insolvency,  on  warrant 
given  for  loan  made  at  the  time,  not  a fraudulent,  266. 
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PREFERENCE — continued. 
judgments. 

notes  payable  one  day  after  date,  with  warrant  to  confess 
judgment,  strong  evidence  of,  266. 
made  prior  to  passage  of  baukrupt  act,  may  be  avoided  by  assignee, 
when  fraudulent,  266. 
mortgages. 

mortgage  to  creditor,  to  prevent  leVy,  is  a,  72. 
mortgage  to  creditor,  with  knowledge  of  insolvency,  is  a,  189. 
mortgage  for  debt,  long  overdue,  to  creditor  aware  that  debtor 
1 has  no  money,  is  a,  163,  167. 

recording  chattel  mortgage  within  four  months  of  bankruptcy 
proceedings,  is  a,  292. 

party  receiving,  cannot  vote  for  assignee,  836. 
payment,  when  and  when  not  a,  47,  61,  68,  72,  76,  81,  97,  102,  168, 
v 266,  849. 

to  attorney,  not  a,  62,  265. 

by  insolvent  trader,  out  of  usual  course  of  business,  is  a, 

100. 

by  insolvent,  of  some  creditors,  and  not  of  all,  is  a,  102. 
of  debt,  by  furnishing  lumber,  is  a,  266. 
made  more  than  six  months  before  bankruptcy,  is  merely 
payment  of  a just  debt,  86,  266,  290. 
by  debtor,  with  knowledge  of  insolvency,  is  a,  141. 

by  insolvent,  of  just  debt,  without  inteat  to  prefer,  not  a 
fraudulent,  266. 

of  purchase  money,  less  debt,  to  insolvent  for  previous 
sale  of  property,  is  not,  267. 

to  petitioning  creditor,  on  discontinuance,  is  a fraudulent, 
and  liable  to  forfeiture,  282. 

without  demand,  on  eve  of  bankruptcy,  not  necessarily  a 
fraudulent,  100. 

returning  goods  ordered  for  a particular  customer,  not,  265, 
suffering  property  to  be  taken  on  legal  process,  when,  a fraudulent. 

( Kohbaat  v.  Hoy  net,  6 B.  R.  169.) 
surrender  of. 

creditor  surrendering  property,  to  remove  stain  of  fraudulent, 

86. 

. cannot  be  relinquished,  and  debt  proved,  139. 

upon  surrender  of,  creditor  may  prove  claim,  184,  186. 
when  creditor  allowed  to  surrender  fraudulent,  and  maintain 
proceedings.  (In  re  Hunt  and  Homed,  5 B.  R.  438.) 
transfer  to  threatening  creditors,  is,  62. 

of  note,  by  insolvent  corporation,  to  be  void,  must  have  been 
intended  as  a,  127. 

under  English  bankrupt  act  of  1869,  95. 
under  pressure. 

pressure  no  answer  to,  71,  92. 
made  to  bank  by  coercion,  void,  96. 
what  preferences  are  fraudulent,  849,  360. 
what  preferences  are  void,  849. 

PREFERENTIAL  SECURITY, 

bank  not  make  use  of,  95. 

See  al$o  Secubitt. 

PREFERRED  CLAIMS, 

order  and  priority  of  payment  of,  846. 

PREFERRED  CREDITOR, 

cannot  prove  debt,  133. 

with  kuow ledge  of  debtor's  insolvency,  not  to  prove  debt,  86. 
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PREFERRED  CREDITOR — continued. 

within  six  months,  cannot  prove  debt,  185. 

creditor,  upon  surrendering  preference,  may  prove  claim,  184,  186. 
creditor  barred  from  making  proof,  only  where  there  has  been  a re- 
covery, 186. 

surrendering  before  judgment,  to  prove  debt  and  receive  dividend, 
. 192. 

assignee  to  recover  property,  or  its  value  from,  163. 

. cannot  vote  for,  or  be,  assignee,  386. 

See  alto  Creditor. 

PREFERRED  DEBT, 

proof  of,  how  made,  340. 

See  alto  Proof  op  Debt. 

PRESSURE, 

no  answer  to  preference,  71. 

no  defense  to  trader  for  giving  preference,  92. 

a suffering  of  property  may  be  with,  87. 

PRINCIPAL  AND  AGENT, 

the  relation  of,  sustained,  between  mortgagor  and  mortgagee,  as  to 
creditors,  94. 

PRINCIPAL  DEBTOR, 

indorser,  before  judgment,  against  him,  not,  314. 

PRIORITY, 

of  payment,  what  debts  of  bankrupt  entitled  to,  843,  345. 

what  fees  have,  358. 
of  actions  and  petitions,  366. 

of  lien,  to  depend  upon  priority  of  filing,  or  recording,  292. 
over  general  creditors  for  rent,  when  landlord  has  not,  272. 

PRIVATE  SALE, 

assignee  may  be  authorized  by  court  to  make,  368. 
without  collusion,  by  marshal  to  friend  of  bankrupt,  good,  95. 

PRIVILEGE  OF  WITNESS, 

summoned  before  register,  327. . 

See  alto  Witness. 

PROCEDURE, 

and  practice,  general  orders  constitute  the  rules  of,  361. 
PROCEEDINGS, 

against  corporations,  pending  in  three  districts,  three  assignees  to  be 
appointed,  130. 

at  law,  under  bankrupt  act,  rules  of  circuit  court  regulating  practice 
and  procedure  at  law,  to  be  followed  in,  872. 
before  register,  only  questions  arising  in  course  of,  or  upon  result  of, 
to  lie  certified,  204. 

minute  of,  to  be  entered  in  clerk’s  minute  book,  362. 
general  orders  regulating,  may  be  varied  and  recinded,  329. 
in  action  in  State  court,  stayed  after  filing  of  petition,  118. 

State  court,  not  to  be  stayed  because  plaintiff  has  commenced  in- 
voluntary proceedings,  205. 

in  insolvency,  copy  of  the  record  of  proceedings  need  not  be  an- 
nexed to  bill  in  equity  to  set  aside,  126. 
in  equity  under  bankrupt  act,  the  rules  of  equity  practice  established 
by  U.  8.  Supreme  Court,  to  be  followed,  372. 
motion  to  dismiss  appeal,  not  a violation  of  injunction  against,  204. 
of  court,  minute  of,  to  be  entered  in  clerk's  minute  book,  862. 
on  discharge,  adjournment  tine  die  terminates,  138. 
on  application  of  bankrupt  for  discharge  what,  necessary,  346. 
supplementary  to  execution  stayed,  till  decisiou  on  discharge,  116. 
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PROCEEDINGS — continued. 

,upplementary,  bankrupt  not  to  be  harassed  by  examinations  on,  811. 

» to  be  stayed  till  sufficient  time  elapses  to  determine 

bankruptcy  proceedings,  811. 
to  foreclose,  to  be  restrained  by  injunction,  84. 

*o  recover  property  fraudulently  conveyed,  are  by  bill,  or  petition, 
by  assignee,  281. 

to  set  aside  fraudulent  conveyance,  petition  proper  method  of  pro- 
cedure, 252. 
to  set  aside  discharge. 

to  be  commenced  within  two  years,  163,  349. 
regular  specifications  to  be  filed  in  same  district  as  bank- 
ruptcy proceedings,  163,  164.. 

specifications  to  set  forth  fully  and  plainly  the  acts  charged, 
154. 

bankrupt  entitled  to  notice  of,  154,  849. 
bankrupt  permitted  to  rebut  and  disprove  allegations,  164,  849. 
allowed  after  two  years,  where  creditor  had  no  notice,  or 
opportunity,  156. 

as  to  what  is  too  vague  an  averment  of  omission  from  sched- 
ules, 156. 

discharge  set  aside  aud  annulled  for  willful  false  swearing, 
166. 

wife  not  compelled  to  testify  against  husband  in,  168. 
when  certificate  of  register  binds  all  parties  to  the,  827. 

PROCEEDINGS  IN  BANKRUPTCY, 
how  filed,  351. 
by  whom  recorded,  861. 
open  to  public  inspection,  361. 
what  is  evidence  of,  362. 

to  be  recorded  in  minute  book  kept  by  clerk  of  district  court,  362. 
memoranda  of,  to  be  filed  in  clerk’s  office  by  register,  826. 
may  be  conducted  by  bankrupt  in  person,  or  by  petitioning,  or  oppos- 
ing creditor,  862. 

may  be  conducted  by  attorney,  after  appearance,  362. 
refusal  of  discharge  in  prior,  because  not  applied  for  within  one  year, 
no  bar  to  new,  313,  314. 
by  partners,  nature  of,  46,  67,  850. 
result  the  same  whether  voluntary  or  involuntary,  94. 
warrant  under  State  insolvent  laws,  to  be  quashed  after,  171. 
in  a great  measure  to  be  regulated  by  rules  made  by  supreme  court 
and  judges.  201. 

jurisdiction  of  district  court  is  exclusive  in  instituting,  204. 
service  of  injunction  does  not  make  person  party  to,  288. 
previously  to  adjudication,  will  be  dismissed  on  request  of  creditors, 
with  consent  of  bankrupt,  285. 
not  to  be  dismissed  after  adjudication,  285. 

to  be  discontinued,  if  bankrupt  and  all  creditors  who  have  proved 
consent,  803.  .... 

when  bankruptcy  courts  have  original  jurisdiction  in,  328. 
when  bankruptcy  courts  authorized  to  hear  and  adjudicate,  823. 
when  circuit  court  has  jurisdiction  of,  324. 
upon  death  of  debtor,  how,  continued,  830. 
involuntary. 

petitioning  creditors’  claims  must  amount,  in  the  aggregate,  to 
|250,  76,  88,  166,  169. 

indorser  with  fixed  liability  can  maintain,  72>  88. 

not  to  be  taken  against  non-resident,  61. 

can  be  taken  immediately  upon  fraudulent  suspension,  74,  90. 

payment  iuto  court,  not  to  defeat,  76. 
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PROCEEDINGS  IN  BANKRUPTCY — continued. 
involuntary. 

solvent  debtor  should  oppose,  89. 

may  be  commenced  against  corporation  by  officer,  who  is  a 
creditor,  129,  130,  174. 

to  be  dismissed,  where  copartnership  petition  and  deposition 
of  claim  are  not  verified  by  one  of  the  partners,  813. 
creditor,  who  is  not  a party  to  the  petition,  cannot  move  for 
dismissal  of.  (/«  re  Boston,  Hartford  and  Erie  R.  R.  Co., 
6 B.  R.  282.) 

not  to  be  maintained,  where  debt  has  been  merged  in  judg- 
ment which  is  a fraudulent  preference.  ( In  re  Hunt  and 
Homed,  6 B.  R.  433.) 

when  petitioning  creditor  allowed  to  surrender  preference  and 
maintain.  {In  re  Hunt  and  Homed,  5 B.  R.  433.) 
voluntary. 

by  whom  and  how  taken,  329. 

what  amount  of  debts  debtor  must  owe  in  order  to  take,  829. 

petition  in,  to  whom  addressed,  829. 

who  may  commence,  829. 

where  petition  must  be  filed,  329. 

what  petition  and  schedules  must  contain,  829. 

petition  and  schedules,  how  verified,  and  before  whom,  829. 

petition  in,  to  whom  referred,  830. 

commenced  after  involuntary  in  another  district,  to  be  dis- 
missed, 813. 

under  second  petition,  staying,  46. 

See  ado  Involuntary  Bankruptcy. 

Voluntary  Bankruptcy. 

PROCEEDS, 

of  partners’  estate,  how  distributed,  66. 
of  sale,  94,  112,  113,  114,  166,  216,  252. 

on  execution,  are  to  be  taken  as  the  value  of  the  property, 

102. 

by  order  of  court,  to  be  the  measure  of  value  of  the  prop- 
erty, 112,  262. 

PROCESS, 

to  issue  out  of  court  under  seal  thereof,  and  to  be  tested  by  clerk,  862. 
court  may  vary  the  time  allowed  for  return  of,  873. 
absenting  and  concealing  to  avoid,  is  act  of  bankruptcy,  67,  862. 
sale  of  exempt  property  on,  will  be  set  aside,  122. 

PROCURING, 

property  to  be  takeu,  dtc.,  what  is,  70,  71,  80. 
goods  to  be  taken,  is  when  the  seizure  is  made,  87. 
and  suffering,  distinction  between,  71,  87. 

property  to  be  seized  on  legal  process,  ground  for  refusing  discharge! 
146,  346. 

or  suffering  property  to  be  taken  on  legal  process,  an  act  of  bank- 
ruptcy, 852. 

PRODUCTION, 

of  books,  papers  and  documents,  may  be  compelled  by  register,  827. 
of  bankrupt,  may  be  compelled  by  court,  for  the  purpose  of  examin- 
ing him,  842. 

of  promissory  note  may  be  required  before  paying  dividend,  198. 
of  lost:  bill,  when  assignee  to  pay  dividend  without,  194. 
PR0MI880RT  NOTES, 

are  commercial  paper,  162. 

for  unconditional  payment  of  a certain  sum  of  money  to  the  order  of 
the  payee,  are  commercial  paper,  177. 
given  in  part  payment  for  real  estate,  are  commercial  paper,  174. 
on  same  footing  as  inland  bills,  are  commercial  paper,  162,  178. 
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of  corporation,  pavable  one  day  after  date,  not  commercial  paper. 
162,  177. 

payable  on  demand,  not  commercial  paper,  63,  127. 
not  commercial  paper,  non-payment  of,  no  ground  for  adjudication,  74. 
given  for  dividends,  can  be  proved  against  corporation,  127. 
deposited  as  collateral,  can  be  proved,  116. 
to  be  produced  on  making  proof  of  debt,  181,  183. 
on  which  proof  is  made,  ’may  be  required  to  be  produced  by  creditor, 
bankrupt  or  assignee,  181. 

annexed  to  proof,  to  be  returned  to  owner  and  copy  left,  183. 
not  to  be  produced  on  proof  of  debt,  when  there  is  judgment,  183. 
become  merged  in  judgment,  183. 

collateral  to  guarantee,  may  be  proved  against  the  maker,  185. 
by  one  partner,  for  firm  notes  of  same  amount,  may  be  proved,  185. 
holder  entitled  to  prove  for  whole  amount,  196. 
if  holder  omit,  indorser  may  prove  and  receive  dividends  on,  196. 
taken  after  adjudication,  no  dividend  on,  193. 
may  be  required  to  be  produced  before  paying  dividend,  193. 
void,  and  given  as  security  for  goods  sold,  when  holder  to  receive 
dividends  on,  193,  196. 
of  debtor,  not  payment  of  original  debt,  300. 
no  way  affect  or  impair  original  debt,  300. 

given  after,  for  debt  contracted  before  January  1st,  1869,  will  be  dis- 
charged, though  no  assets  or  assent,  300. 
of  third  party,  not  payment,  unless  so  agreed,  301. 
renewal  does  not  extinguish  original  note  or  debt,  301. 
of  third  party,  received  after  debt  was  contracted,  not  payment  unless 
so  agreed,  801. 

renewal  notes  may  be  canceled,  and  recovery  had  on  original,  301. 
acceptance  of,  after  bankruptcy,  extinguishes  original  debt,  100. 
wheu,  held  by  wife,  evidence  against  husband,  60. 
when,  held  by  wife,  not  evidence  against  husband’s  firm,  60. 
given  for  slaves  prior  to  Emancipation  Proclamation,  valid,  75,  178. 
with  warrant  of  attorney  to  confess  judgment,  given  by  insolvent 
trader  to  creditor,  are  a preference,  163. 
assignee  to  recover  from  indorser  value  of,  65. 
payment  of,  by  insolvent  firm,  is  a fraudulent  preference  to  indorser, 
264,  289. 

insolvency  of  maker,  no  excuse  for  not  giving  notice  to  indorser,  102. 
payable  on  demand,  where  no  demand  has  been  made  within  four 
years,  indorser's  liability  cannot  become  fixed.  {In  re  Crawford. 
6 B.  R.  801.) 

PROOF, 

burden  of,  on  creditor  in  question  of  discharge,  141. 

PROOF  OF  DEBT, 
appeal. 

ap|»eal  will  lie  to  circuit  court,  from  decision  of  district  court 
allowing  or  rejecting,  188,  328. 

judgment  of  circuit  court  on  appeal,  conclusive  as  to  admitting. 
188. 

costs  allowed  to  successful  creditor,  on  appeal  to  circuit  court 
from  decision  of  district  court  rejecting,  188. 

assignee. 

when  sent  to  assignee,  340. 

first  to  be  sent  to  assignee,  afterwards  to  register,  and  finally 
filed  in  clerk’s  office,  185. 

creditor  who  has  not  made,  cannot  vote  for  assignee,  187. 
claims  sold  and  assigned  before  election,  but  after,  are  to  be 
voted  on  by  the  actual  owner.  {In  re  Frank,  6 B.  R.  194.) 
choice  of  assignee,  first  thing  after,  186,  187. 
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PROOF  OF  DEBT — contimud. 
assignee. 

that  would  not  change  result,  adjournment  of  first  meeting 
after  choice  of  assignee  not  to  be  made  to  investigate,  187. 
should  go  to  the  assignee,  229. 
assignee  to  examine  fraudulent,  840. 
before  whom  made. 

before  whom  made,  389,  340. 
register  to  take,  218,  224. 

to  be  made  before  register  or  U.  8.  commissioner,  179, 182, 839. 
to  be  made  before  register  of  district  in  which  creditor  resides, 
179. 

by  creditor  abroad,  to  be  made  before  U.  8.  Minister,  Consul 
or  Vice  Consul,  179,  340. 

made  by  swearing  to  statement  thereof  before  register  or  U.  8. 
commissioner,  18l. 

advisable  to  make,  before  register  having  charge  of  matter,  182. 
not  taken  before  register  or  commissioner,  to  be  rejected,  182. 
notary  public  cannot  take,  182. 

to  be  made  before  register,  though  bankruptcy  be  superseded 
by  arrangement,  306. 
by  and  against  corporation. 

by  corporation,  bow  verified,  840. 

to  be  made  by  president,  cashier,  treasurer,  or 
other  person  duly  authorized,  128, 188, 190. 
to  be  made  out  according  to  form  No.  28,  127. 
128. 

manner  of  making  and  executing,  129. 
against  corporation,  same  as  against  individual,  129. 

gllowed  on  notes  given  for  dividends,  120. 
may  be  made  by  creditor  holding  security 
of  stockholder,  129. 

for  bank,  bank  officers  may  authorize  attorney  to  make,  129. 
and  receiving  dividend,  no  bar  to  action  against  corporation 
for  balance,  129. 

creditor  no  right  to  be  heard  till,  184. 

who  has  tendered,  is  within  section  22,  180. 
does  not  destroy  lien  of  judgment,  as  to  after  acquired  property,  in 
case  discharge  is  not  granted,  186,  345,  340. 
discharge  in  bankruptcy. 

creditors  assenting  to  discliarge,  must  have  made,  132. 
discharge  may  be  applied  for  within  sixty  days,  when  no,  183. 
and  assets,  no  application  for  discharge  before  six  months, 
where,  133,  346. 

none  filed,  and  no  assets,  discharge  refused  unless  applied  for 
within  one  year,  814. 

list  of  proofs  to  be  filed  with  petition  for  discharge,  186. 
to  oppose  discharge,  creditor  must  first  make,  137. 
to  oppose  discharge,  creditor  need  not  make,  138,  137. 
secured  creditor,  who  has  not  made,  cannot  oppose  discharge, 
137,  269. 
dividends. 

when  dividends  to  be  made  .upon  basis  that  all  creditors  will 
make,  193,  194. 

dividend  already  declared,'  not  to  be  disturbed  by  subsequent, 
194,  196. 

dividend  to  creditor  making  subsequent,  to  equal  former  div- 
• . idends,  194,  196. 

payment  of  dividend,  stayed  to  allow  creditor,  who  had  delayed 
eleven  years,  to  make,  196. 
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OF  DEBT — continued. 
dividends. 

creditor  cannot  petition  for  dividend,  unless  declared  subse- 
quently to,  196.  . 

creditor,  who  did  not  make,  when,  entitled  to  surplus  assets, 
117,  193. 

by  only  one  creditor,  payment  to  be  made  in  full,  if  assets 
sufficient,  198. 

must  be  made  by  secured  creditor,  to  participate  in  assets,  117. 
father,  upon,  entitled  to  minor  son’s  wages  to  amouut  of  $50,  108. 
filed  by  agent,  creditor  not  allowed  to  withdraw,  but  must  amend,  184. 
good  and  illegal  consideration,  not  allowed  to  be  separated  in,  117. 
intefest  allowed  up  to  time  of,  181. 

judgments  recovered  after  adjudication,  not  to  be  vacated  before 
making,  185. 

jurisdiction  of  State  court,  not  extinguished,  unless  creditor  make,  212. 
mortgage  can  only  affect,  alter  foreclosure,  182. 
objecting  to. 

objections  to,  184. 
any  creditor  may  object  to,  183. 
register  to  give  notice  to  creditor  objecting  to,  183. 
offered  by  her,  bankrupt’s  wife  may  be  fully  examined  in  reference 
to,  261. 

original  uote  annexed  to,  to  be  returned  to  owner  and  copy  left,  183. 
postponement  of. 

when  postponement  may  be  had  of,  340. 
for  what  cause,  postponed,  340. 
by  whom,  postponed,  340. 

may  be  postponed  till  assignee  is  chosen,  where  there  are 
doubts  as  to  claims,  184,  186,  190. 
which  was  postponed,  must  be  treated  same  as  if  not  tendered 
before,  184. 

may  be  post|x>ned  for  investigation  by  assignee,  230. 
not  to  be  rejected,  but  postponed,  when  contested,  till  amount 
is  ascertained,  186. 

register. 

to  be  filed  with  register,  179. 

register  to  investigate  and  pass  on,  when  no  issue,  186. 
register  to  pass  on  the  satisfactory  or  unsatisfactory  character 
of,  218. 

register  not  bound  to  file  “ as  of  course,”  taken  and  certified 
before  another  register,  220. 

that  is  defective,  should  be  returned  by  register  for  amend- 
ment, 220. 

register  to  investigate,  on  question  of  validity  of,  229. 
register  has  *no  power  to  issue  order  to  show  cause  for  vacat- 
ing, 229. 

to  be  returned  to  register  by  assignee,  with  his  return,  185.  229. 
list  of  proofs,  to  be  made  by  register,  340. 
requisites  of. 

how  made,  889. 

due,  how  made,'  336. 

not  due,  how  made,  336. 

what,  must  contain,  889. 

when  agent  or  attorney  may  verify,  339. 

to  be  verified  by  creditor  or  his  authorized  agent,  181. 

what  to  be  |ftuticulatly  set  foith,  and  stated  in,  181,  182. 

note  to  tie  produced  on  making,  181,  183. 

consideration  to  be  so  slated  in,  as  easily  to  be  verified,  181. 

where  no  security,  fact  to  be  slated  in,  182. 

origin,  nature  and  value  of  security  to  be  stated  in,  182. 
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PROOF  OF  DEBT — continued. 
requisites  of. 

omission  to  mention  lien  or  security,  a waiver  of  same,  182. 
by  assignee  of  chose  in  action,  to  show  original  creditor,  and 
date  of  transfer,  183/ 

oath  to  be  varied  to  meet  exigency  of  transfer,  183. 
promissory  note  not  to  be  produced  when  there  is  judgment,  183. 
power  of  attorney  should  accompany,  129. 
power  of  attorney  accompanying,  does  not  require  stamp,  181. 
power  of  attorney  accompanying,  need  not  be  acknowledged, 
181. 

secured  creditor,  who,  through  ignorance  and  inadvertance,  makes, 
may  be  allowed  to  withdraw  such  proof,  (in  re  Clark  $ Bmxrujcr, 
5 B.  R.  256.) 
vacating. 

the  court  alone  can  make  order  to  6how  cause  why,  should  not 
be  vacated,  186. 

to  be  stricken  out,  where  claim  is  purchased  in  the  interest  of 
bankrupt,  117. 

when  insolvent  creditor  to  pay  costs  of  sitting  to  receive,  260. 
when  and  by  whom  made. 

who  may  make,  336,  337. 
by  bail,  when,  made,  837. 
by  surety,  when,  made,  837. 

against  bankrupt  as  indorser,  drawer  or  guarantor,  when, 
made,  336. 

may  be  made  by  bail,  surety  or  guarantor,  for  amount  paid,  116. 
may  be  made  by  holder  of  collateral  notes,  116, 
for  qualified  liability,  member  of  manufacturing  company 
cannot  make,  126. 

may  be  made  by  secured  creditor,  186. 
creditor  with  preference,  not  to  make,  72,  80,  85,  133. 
creditor,  obtaining  preference  by  judgment  and  execution,  not 
to  make,  139.  f 

creditor  cannot  relinquish  preference  obtained  by  chattel 
mortgage  and  make,  117,  139. 

creditor  with  security  may  make,  in  respect  to  overplus,  182, 
184. 

secured  creditor  must  abandon  security  in  order  to  make,  be- 
fore choice  of  assignee,  182. 

after  appointment  of  assignee,  secured  creditor,  complying 
w ith  section  20,  may  make,  182. 
value  of  securities  to  be  ascertained  before  making,  182. 
balance  of  claim  only,  to  be  proved,  182. 
creditor  with  security  of  third  party,  to  prove  for  whole  amount, 
182,  185. 

refused,  where  assignee  compelled  to  resort  to  legal  proceed- 
ings, 184,  186. 

creditor,  surrendering  preference  before  judgment,  entitled  to 
make,  184,  186,  192. 

preferred  creditor,  paying  after  judgment,  cannot  make,  234, 
239. 

creditor  baned  from  making,  only  where  there  has  been  a re- 
covery under  sections  86  and  89,  186. 
creditor,  with  preference  within  six  months,  cannot  make,  186. 
judgment  creditor,  who  had  no  knowledge  of  insolvency,  may 
make,  186. 

against  joiut  estate,  creditor,  bolding  security  on  separate  es- 
tate, may,  without  surrendering  it,  make,  194,  267. 
creditor,  taking  confession  of  judgment  and  chattel  mortgage 
from  insolvent,  cannot  make,  2G6. 
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when  and  by  whom  made. 

mortgagee,  when,  precluded  from  mailing,  72. 
cannot  be  made,  where  debt  has  been  merged  in  a judgment 
which  is  clearly  a fraudulent  preference.  ( In  re  Hunt  v.  Hor - 
neU,  5 B.  R.  433.) 

as  secured  creditor,  creditor  under  deed  of  trust  to  make,  184. 
after  sale,  under  trust  deed,  secured  creditor  must  make,  168, 
294. 

fixed  liability  of  indorser  is  a provable  debt,  72. 
indorser  cannot  make,  until  protest  and  notice,  177. 
new  note  may  be  proved,  after  proof  by  mistake  of  notes  for 
which  it  was  given,  184. 

against  maker,  may  be  made  of  note,  collateral  to  guarantee, 
185. 

on  note  by  one  partner  for  firm  note  of  same  amount  may  be 
proved,  185. 

of  whole  amount,  holder  of  note,  entitled  to  make,  196,  289. 
if  holder  omit,  indorser  may  prove  and  receive  dividends  on 
whole  amount  of  note,  196,  289. 
creditor,  whose  debt  is  not  due,  may  make,  164. 
mav  be  made,  though  debt  be  barred  by  statute  of  limitations, 
179,  181. 

cannot  be  made  for  unliquidated  damages,  181,  190. 
not  to  be  made  by  8tate,  on  judgment  for  penalty  for  crime, 
181. 

to  be  made  by  assignee  of  claim,  183. 
one  member  of  a firm  may  make,  183, 
allowed,  where  interest  was  more  than  six  per  cent,  184. 
against  husband,  wife  may  make,  60,  102,  184. 
when  wife  to  make,  against  husband  only,  and  not  against  his 
firm,  60,  184. 

not  to  be  made  on  indemnity  bond  to  attaching  officer,  who 
has  not  paid  or  been  sued,  185. 
not  to  be  allowed  on  oath  of  creditor  merely,  where  claim  is 
suspicious,  186. 

may  be  made  for  interlocutory  costs,  payable  under  order  of 
ntti  print,  249. 

may  be  made  on  judgment  for  costs  in  favor  of  sheriff,  249. 
after  judgment,  may  be  made,  256. 
when,  to  be  made  against  joint  and  separate  estates,  257. 
of  rent  up  to  day  of  adjudication,  landlord  may  make,  270. 
landlord  may  make,  for  unexpired  term  of  lease  beyond  one 
year,  271,  306. 

what  are,  and  what  are  not,  provable  debts,  42,  43,  48,  51,  52, 
68,  60,  72. 

person,  with  power  of  attorney  to  sign  creditor’s  name  to  any 
necessary  paper  for  collecting  debt,  may  make,  181. 
may  be  made  before  first  meeting  of  creditors,  179,  184. 
creditor  permitted  to  make,  after  final,  dividend,  195. 
against  individual  members  of  firm,  allowed  to  stand,  (/a  re 
Been,  6 B.  R.  211.1 

original  debt  must  De  proved  before  costs  can  be  proved. 
(In  re  Pretlon , 6 B.  R.  293.) 

where  issue  raised  on,  register  to  adjorfm  question  into  court,  186. 
who  may  be  examined  as  to  fraudulent,  340. 

PROOF  OF  PUBLICATION, 

of  notices,  affidavit  of  printer  is,  185. 

of  order  to  show  cause,  against  absconding  debtor,  will  be  required, 

274,  354. 
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PROOF  OF  SERVICE, 

of  creditor’s  petition,  and  order  to  show  cause,  to  be  made  on  return 
day,  172,  364. 

of  creditor’ § petition,  and  order  to  show  cause,  adjournment  and 
new  notice  for  failure  of,  172,  364. 

of  order  to  show  cause  on  Absconding  debtor,  to  state  person  with 
whom  copy  was  left,  274. 

PROPERTY, 

what,  is  exempt,  331,  332. 

vesting  in  assignee,  332. 

after  acquired,  does  not  pass  to  assignee,  107. 

bankrupt  entitled  to,  107. 

unless  bankrupt  makes  application  for  discharge, 
within  a reasonable  time,  his  creditors  may  proeeed 
against,  107. 

attached  and  sequestered  by  procurement  of  bankrupt,  ground  for 
refusing  discharge,  63,  346. 
when  court  may  order  sale  of,  341. 
in  dispute,  may  be  sold  by  order  of  court,  111. 

pioceedings  of  sale  to  take  the  place  of,  341. 
when  sale  ordered,  341. 

marshal  not  bound  to  take,  unless  indemnified,  209. 
perishable,  sale  of,  how  made,  341. 

sale  of,  by  whom  made,  341. 

or  liable  to  deterioate  in  value  may,  on  application  of  as- 
signee, or  messenger,  be  ordered  to  be  sold,  and  pro- 
ceeds paid  into  court,  369. 
sale  of,  by  whom  ordered,  341. 
value  of,  how  measured,  341. 
liable  to  deteriorate,  to  be  sold  by  order  of  court,  111. 
concealment,  or  removal,  of  property  to  avoid  its  being  taken  on  legal 
process,  is  act  of  bankruptcy,  67,  68,  862. 
conveyed  in  fraud  of  creditors,  must  be  set  out  In  schedule.  46. 
conveyed  in  fraud  of  creditors,  vests  in  bankrupt,  78. 
discharge  refused  for  concealment  of,  78,  144,  34G. 
omission  to  disclose  interest,  a concealment  of,  78. 
fraudulently  conveyed,  when  creditors  may  enforce  liens  against, 
144. 

given  to  wife  by  husband,  by  means  of  fraudulent  conveyance,  vests 
title  in  her  as  trustee  for  his  creditors,  80. 
in  possession  of  bankruptcy  court,  not  to  be  interfered  with,  104. 
insolvent  commits  act  of  bankruptcy  by  procuring  or  suffering  his 
property  to  be  taken  on  legal  process,  362. 
transfer  of,  nine  months  before  bankruptcy,  is  valid,  143. 
disposal  of,  how  restrained,  170. 

Ste  also  Exempt  Property. 

Personal  Property. 

PROTECTION  FROM  ARREST, 

to  be  granted  bankrupt  by  register,  219,  362. 
copy  of  order  suspending,  or  vacating,  to  be  sent  to  register,  362. 
not  to  be  granted  by  register,  when  there  is  an  arrest  on  a non-dis- 
chargeable  judgment,  219. 

PROVISIONAL  ASSIGNEE, 

sale  by  marshal? same  as  by,  111. 

sale  by  marshal  by  order  of  court,  is  in  the  nature  of  sale  by,  209. 
costs  and  charges  of,  properly  incurred,  allowed,  249. 

PROVISIONAL  WARRANT, 

when,  to  be  issued,  868. 

does  not  depend  on  service  of  proper  order  to  show  cause,  211. 
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PUBLIC  AUCTION, 

Bales  by  assigned,  unless  otherwise  ordered  by  court,  to  be  made  at, 
368. 

PUBLICATION, 

service  of  papers  to  be  by,  when  debtor  not  found,  and  residence  not 
known,  169,  171. 

service  of  order  to  show  cause  on  dissolved  corporation,  to  be  by, 
174. 

of  order  to  show  cause  against  absconding  debtor,  to  be  made  when 
, abode  not  known,  274. 

of  assignee’s  appointment,  how  made,  838. 
of  assignee's  appointment,  for  what  time,  to  be  made,  333. 
of  notice  of  assignee’s  appointment,  discharge  not  refused  for  want 
of,  149. 

of  first  meeting  of  creditors,  to  be  made  by  marshal  in  newspaper 
specified  in  warrant,  210. 

of  first  meeting  of  creditors,  to  be  regular,  must  be  completed  ten 
days  before  return  day,  216. 

of  notices,  register  to  direct  in  what  papers,  be  made,  224. 
the  only  notice,  where  no  assets,  and  no  debts  proved,  186. 
of  notices,  affidavit  of  printer  is  proof  of,  136. 

on  sales  of  personal  property,  assignee  to  give  ten  days  notice  of  time 
and  place  of  sale  by,  368. 

on  sales  of  real  estate,  assignee  to  give  twenty  days’  notice  of  time 
and  place  of  sale  by,  368. 
court  may  vary  time  allowed  for,  878. 

PURCHASE, 

by  execution  creditor  under,  fi.  fa.,  valid  without  bill  of  sale,  100. 
by  second  vendee,  not  fraudulent,  because  of  knowledge,  that  sale  by 
bankrupt  was  of  all  his  stock,  100. 
by  second  vendee,  to  be  void,  there  must  be  actual  fraud,  100. 
by  sister  of  bankrupt,  from  assignee,  for  nominal  consideration  of 
large  claim  against  foreign  country,  is  fraudulent,  198. 

PURCHASER, 

in  good  faith,  without  knowledge,  protected,  97,  98. 
did  not  know  vendor’s  condition,  sale  not  void  where,  66. 
and  creditors  receiving  payment,  are  on  same  footing,  97. 
dealing  with  insolvent,  is  not  on  same  footing  with  creditors.  (Darby* 
TrusUes  v.  Lucas,  6 B.  R.  487.) 
what  passes  to,  as  fixtures,  113. 

of  fixtures,  has  claim  on  funds  in  hands  of  assignee.  118. 


Q 

QUALIFICATIONS, 

of  petitioning  creditor,  88. 
of  register,  826. 

See  a lee  Creditors. 

Rkoiitib. 

QUESTIONS, 

of  feet,  not  to  be  decided  on  writ  of  error  to  circuit  court,  285. 

opposition  to  application  to  amend  schedules,  does  not  raise, 
204. 

arising  in  progress  of  case,  to  be  heard  in  circuit  court  on  petition, 
and  not  appeal,  202. 

In  dispute,  how,  stated  by  register  to  court,  827. 
when,  may  be  submitted  to  court  for  opinion,  827. 
the  manner  of  certifying,  203. 

register  to  certify,  arising  on  examination,  to  court  for  dodsioD,  222. 
rtgWer,  QB  certifying,  to  make  corUflcate,  203. 
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QUESTIONS — continued. 

certified,  no  appeal  from  decision  of  judge,  unless  previously  agreed, 
203,  827. 

register  only  to  certify  issue  already  raised,  or  stated  ques- 
tions, 208. 

statement  in  writing,  to  be  made  by  counsel  and  certified  to 
judge,  203,  220. 

statement  in  writing  of  issue,  to  be  made  and  certified  by 
register  to  district  judge  for  decision,  365. 

submitting  question  to  decision  of  register,  is  a waiver  of 
right  to  have,  203,  220. 

manner  of  objecting  and  excepting  to  questions  and  answers 
on  examinations,  so  as  to  have  same  certified  up,  204. 

when,  are  entirely  abstract,  no  decision  to  be  made,  204. 

only  those  arising  in  course  of,  or  upon  result  of  proceedings 
before  register,  204. 

register  to  refuse  to  certify  question,  raised  by  witness  not  & 
bankrupt  or  creditor  to  proceedings,  220,  280,  262. 

register  may  certify,  to  obtain  instructions  as  to  his  official 
duty,  230. 

question  put  and  answered,  raises  no  issue  that  can  be  ad- 
journed into  court,  268. 

QUESTIONS  ON  EXAMINATION, 

Set  Examination. 

Examination  of  Bankrupt. 

Examination  of  Witnrsb. 


R 

RAILROAD  COMPANIES, 

are  within  purview  of  act,  and  may  be  declared  bankrupt,  49,  62,  63, 
106,  127,  128.  v.  boston,  Hartford  and  Erie  R.  R.  Co.,  6 B.  R. 

234.) 

not  within  regime  of  bankrupt  ed,  62,  127. 
bonds  of,  not  commercial  paper,  62. 

RATES  AND  TAXES, 

register  to  order  payment  of,  224,  363. 

REAL  ESTATE, 

may  be  set  apart  as  exempt  property,  122. 
cannot  be  set  apart  as  exempt  property,  119. 
is  not  considered  “ articles  or  necessaries,"  119. 
not  to  be  exempted,  unless  requirements  of  State  law  oomplied  with, 
122. 

conveyed  in  fraud  of  act,  assignee  may  recover,  261. 

Indictment  will  lie  for  fraudulent  alienation  of,  156. 
assignee  to  give  twenty  days’  notice,  by  advertisement,  ftc.,  of  sales 
of,  868. 

to  be  sold  by  assignee,  unless  otherwise  ordered,  in  lots  or  parcels, 
368,  369. 

REASONABLE  CAUSE, 

means  a state  of  facts,  which  would  put  a prudent  man  on  inquiry, 

66. 

to  believe  debtor  insolvent,  creditor,  who  purchases,  when  he  knows 
debts  exceed  assets,  has,  77. 
creditor,  taking  mortgage  for  debt  incur- 
red outside  of  ordinary  business,  has, 
88. 
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to  believe  debtor  insolvent,  creditor,  whose  claim  is  over  due  seven 
or  eight  months,  and  who  takes  legal 
measures  to  collect  same,  has,  99. 
creditor,  who  knows  his  debtor  cannot 
pay  all  his  debts,  in  the  ordinary  course 
of  business,  has,  66. 

creditor,  who,  at  the  time  of  receiving 
mortgage,  knows  that  the  property  is 
already  mortgaged,  and  that  debtor 
cannot  pay  his  employees,  has,  1C7. 
creditor,  who,  at  the  time  of  receiving 
his  mortgage,  knew  that  debtor’s  over 
due  and  unmatured  paper  was  selling 
at  fifty  cents  on  the  dollar,  has,  167, 168. 
sale  is  void,  where  creditor  has,  62,  66, 
67,  71. 

creditor,  having,  cannot  take  chattel  mort- 
gage, 80. 

. judgment,  on  warrant  of  attorney  given 

within  four  months,  for  loan  made  at 
time,  is  valid,  where  creditor  had  no,  84, 
' 90,  91,  266. 

creditor,  having,  at  time  of  entry  of  judg- 
ment, commits  fraud  on  the  act,  even 
though  the  warrant  of  attorney  was 
given  in  good  faith,  for  money  loaned  at 
the  time,  289.  (In  re  Lord,  6 B.  R.  318.) 
creditor  having,  and  receiving  chattel 
mortgage,  cannot  relinquish  preference 
and  prove  debt,  139. 

payment  by  preferred  creditor  who  had, 
after  judgment  against  him,  is  not  a 
surrender,  under  section  23,  234. 
creditor,  who  has  not,  may  obtain  prefer- 
m ence,  291. 

to  believe  firm  insolvent,  conveyance  of  nearly  all  joint  personal 
property  to  creditors,  who  had,  and  subse- 
quent bankruptcy  of  one  of  the  firm 
within  four  months,  is  not  a preference, 
264. 

mortgage  must  be  set  aside,  where  mort- 
gagor and  mortgagee  had,  82. 

to  believe  mortgage  was  made  in  fraud  of  bankrupt  act,  when  mort- 
gagee had  not,  mortgage  is  valid  in  the  hands  of  a third  party,  to 
whom  it  had  been  assigned,  81. 

to  believe  seller  insolvent,  purchaser  in  good  faith  will  be  protected, 
where  he  has  not,  97. 

to  believe  he  is  receiving  a preference,  creditor,  who,  at  the  time  of 
receiving  payment  or  security,  has  reasonable  cause  to  believe 
debtor  insolvent,  has,  102. 

to  believe  maker  insolvent,  when  indorser  has,  265. 

REASONABLE  EXPENSES, 

Bee  Expenses. 

RECEIPT, 

assiguee  compelled  to  j>ay  dividends  without,  194. 

RECEIVER, 

taking  of  insolvent’s  property  by,  an  act  of  bankruptcy,  71. 

claims  against  corporations,  not  to  be  set  off  in  actions  by,  129. 

may  be  directed  to  pay  dividends,  193,  196. 

may  be  appointed  in  action  by  assignee  to  set  aside  voluntary 
assignment,  239. 


Digitized  by  Google 


GENERAL  INDEX. 


747 


RECEIVER — continued. 

to  be  appointed,  where  voluntary  assignees  are  enjoined  from  inter- 
fering with  property,  274. 

whose  appointment  is  valid,  injunction  against,  to  be  modified  to 
allow  him  to  make  contract  and  give  security,  314. 
bankruptcy  court  cannot  interfere  with  property  lawfully  in  the  pos- 
session of.  (In  re  Clark  and  Bininger,  8 B.  R.  130.  Alden  v.  Boston, 
Hartford  and  Erie  R.  R.  Go:,  5 B.  R.  230.) 

RECEIVERSHIP, 

creditors,  after  filing  petition,  to  obtain  no  interest  in  property  by, 
239. 

RECORD, 

proceedings  and  depositions  in  bankruptcy  are  matters  of,  351. 
copies  of,  duly  certified  under  seal  of  court,  are  prima  fade  evidenco 
of  the  facts  therein  stated,  852. 

of  proceedings  in  bankruptcy,  to  be  kept  in  separate  minute  books, 
by  clerk  of  district  court,  862. 

in  each  case,  papers  on  file  in  clerk’s  office,  and  entries  in  minute 
book,  to  constitute,  363. 

RECORDING, 

assignment,  where,  to  be  recorded,  333. 

within  what  time,  must  be  recorded,  333. 
it  is  duty  of  clerk  of  district  court  to  record  assignment  on  payment 
of  his  fees,  208. 

of  conveyances  or  mortgages,  not  necessary,  292,  293. 
registers  of  deeds  must  record  copy  of  assignment,  upon  certificate 
of  clerk  of  district  court,  and  tender  of  fees,  208. 
conveyances  or  mortgages  before  bankruptcy  proceedings,  sufficient, 
292. 

of  mortgage  or  judgment,  priority  of  lien  to  depend  on  priority  of, 
292. 

only  necessary  to  make  instrument  valid,  as  against  creditors  under 
State  laws,  292. 

chattel  mortgage,  within  four  months  of  bankruptcy  proceedings,  is  a 
preference,  292. 

is  act  of  creditor,  and  cannot  be  construed  to  be  the  act  of  the  bank- 
rupt, 294. 

deed  of  trust,  previously  made,  within  four*  months,  is  not  act  of 
bankruptcy,  293,  294. 

RECORDER  OP  DEEDS, 

must  record  copy  of  assignment,  on  certificate  of  clerk  of  district 
court,  and  tender  of  fees,  208. 

RECOVERY, 

under  sections  35  and  39  of  the  act,  creditor  is  barred  from  proving  his 
debt,  only  where  there  has  been  a,  185. 
by  judgment,  or  decree,  a preferred  creditor  may  surrender  under 
section  23,  before,  192. 

may  be  had  on  original  note,  upon  the  cancelling  of  the  renewal 
note,  301. 

may  lie  had  by  assignee,  where  goods  have  been  transferred  contrary 
to  State  statute,  or  to  sections  35  and  39  of  the  act,  71. 
of  property  from  assignee,  may  be  had  by  claimant  giving  bonds 
with  sufficient  surety,  111. 

of  property  from  assignee,  section  25  does  not  prevent,  by  proper  ac- 
tion before  order  of  sale.  113,  841. 
of  real  estate,  fraudulently  conveyed,  251. 

bankrupt’s  right  of,  may  be  released  to  lien  creditor  by  assignee,  888. 
of  property  from  lien,  assignee’s  right  of,  under  order  and  direction 
of  court,  838. 
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REDEMPTION, 

of  property  from  lien*,  bankrupt,  assignee,  or  creditor,  may  file  peti- 
tion for,  367. 

from  liens,  notice  of  hearing  of  petition  for,  to  be  given 
by  publication,  367. 

REFEREE  AND  ASSIGNEE, 

when,  to  sell  mortgaged  property  jointly,  113. 

REFERENCE, 

order  of,  in  voluntary  proceedings,  to  register  of  congressional  district, 
to  be  made  by  court,  or  clerk,  46,  207,  208,  809. 
in  voluntary  proceedings  to  register  of  congressional  district,  the 
* clerk,  ill  N.  D.  of  New  York,  may  enter  “as  of  course,”  the  usual 
order  of,  46,  313. 

of  petitions  in  volunufry  bankruptcy,  to  be  made  to  the  several  regis- 
ters in  rotation,  in  the  8.  D.  of  New  York,  46,  813. 
to  register  in  charge  of  case,  on  petition  for  discharge,  207. 
will  be  ordered,  to  ascertain  what  portion  of  mortgaged  chattels 
should  be  sold,  114. 

REFUSAL  TO  TE8TIFY, 

to  whom  register  should  refer  matter  upon,  328. 

REGISTER, 

acts,  decisions  and  proceedings  of,  to  be  subject  to  control  of  court, 
363. 

adjournments  and  postponements. 

has  control  over  pos tenements  and  adjournments,  218. 
not  to  adjourn  business,  unless  for  good  cause  shown,  224, 
v 363. 

when  party  obtaining  adjournment,  or  postponement,  of  pro- 
ceedings before,  to  be  charged  with  costs,  368. 
affidavits,  depositions  and  oaths. 

has  power  to  take  affidavits  and  depositions,  66. 
to  administer  oaths  in  all  proceedings  before  him,  218,  224, 
230.  325,  863. 

oath  of  allegiance,  annexed  to  debtor’s  petition,  may  be  taken 
before,  218. 

should  permit  and  require  amendments  of  deficient  deposi- 
tions, 218. 

can  take  affidavits  and  depositions  in  cases  not  before  him, 
after  petition  filed,  229. 

prior  to  November  1867,  could  not  take  affidavits  in  involun- 
tary bankruptcy,  229. 

depositions  before,  to  be  reduced  to  writing  aud  signed  by  him 
and  filed  with  clerk,  827. 

application  to  have  perishable  property  sold  must  be  made  to  court, 
not  to,  112. 

appointment  and  removal  of. 
how  appointed,  217. 
appointment  of,  by  whom  made,  326. 
who  may  be  appointed,  826. 

upon  whose  nomination  and  recommendation  appointed,  826. 
to  give  bond  satisfactory  to  court  and  to  take  prescribed  oath, 
before  entering  upon  duties,  217,  826. 
within  district,  may  be  removed  by  judge  of  district  court, 
221. 

who  has  power  to  remove,  827. 
how  vacancies  in  office  of,  filled,  327. 
to  be  promptly  appointed  to  fill  vacancy,  221. 
assignee. 

when,  has  power  to  appoint  assignee,  881. 

to  appoint  assignee  if  no  creditors  attend  first  meeting,  187. 
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REGISTER — continued, 
assignee. 

cannot  appoint  assignee,  if  there  be  an  opposing  interest,  187. 
to  exclude  from  voting  for  assignee  those  inhibited  by  sections 
28,  30  and  36,  190.  • 

may  appoint  assignee,  where  relative  of  bankrupt  was  elected, 
190,  229. 

not  to  influence  choice  of  assignee,  217,  226,  227,  228. 
nothing  to  do  with  choice  of  assignee,  except  to  preside  at 
meeting,  227. 

not  to  approve  or  confirm  choice  of  assignee,  227. 
to  appoint  assignee,  where  no  choice  and  no  opposing  interest, 
187,  226. 

satisfied  that  assignee  should  not  act,  to  certify  same  with  his 
reasons  to  the  judge,  226,  228. 
not  to  entertain  opposed  motion  for  removal  of  assignee,  226. 
if  there  be  an  opposing  interest,  should  inform  creditor  that  in 
case  of  failure  of  choice  the  judge  would  appoint  assignee,  226. 
not  to  entertain  motion  to  set  aside  appointment  of  assignee, 
226. 

to  appoint  assignee,  on  failure  of  one  chosen  to  accept,  232. 
to  immediately  notify  assignee  of  his  appointment,  226,  226, 
364. 

notification  by,  of  appointment  of  assignee,  to  require  assignee 
to  give  immediate  notice  of  his  acceptance  or  rejection,  226, 
364. 

to  see  that  assignee  gives  proper  notice  to  creditors,  218. 
has  power  to  order  assignee  to  file  account  required  by  section 
28,  226. 

to  give  lists  under  sections  23  and  29  to  assignee,  226. 
not  to  sanction  prospective  payment  by  assignee,  uuless  matter 
Is  specially  referred  to  him,  226. 
to  audit  and  pass  accounts  of  assignee,  218,  224,  325,  368. 
attorney  and  counsel. 

not  to  be  attorney  or  counsel  in  bankruptcy  matters  pending 
in  district,  227,  326. 

on  neglect  of  assignee,  directed  to  employ  counsel  for  estate, 
229,  239. 

has  no  power  to  entertain  motion  for  payment  of  counsel  em- 
ployed before  adjudication,  229. 
can  order  payment  of  fees  and  expenses,  on  application  of  at- 
torney for  the  bankrupt,  229. 

not  to  inquire  into  authority  of  attorney  or  counsel  to  appear 
for  creditors,  229. 

witness,  not  entitled  to  counsel  when  be  appears  before,  220, 
262. 

certificate  and  oath  of  conformity. 

not  to  make  certificate  of  conformity,  till  bankrupt  makes  oath 
of  conformity,  136. 

to  certify  conformity  or  non-conformity  of  bankrupt,  229. 
to  administer  oath  of  conformity  to  bankrupt,  when  there  is 
no  opposition,  229. 
certifying  questions. 

on  certifying  question,  to  make  certificate,  203. 
only  to  certify  issue  already  raised  or  stated  question  of  coun- 
sel, 203. 

to  cause  issue  to  be  stated  in  writing  and  to  certify  same  to 
district  judge,  866. 

to  cause  counsel  to  make  statement  in  writing  of  question 
raised,  and  to  certify  same  to  judge,  203. 
after  question,  by  agreement,  is  submitted  to,  and  decision 
given,  it  will  not  be  certified  up,  203,  220. 
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certifying  questions. 

must  refuse  to  certify  question  raised  by  witness,  who  is  not  a 
bankrupt  or  creditor  to  the  proceedings,  220,  280,  262. 
to  certify,  question,  arising  on  examination,  to  court  for  de- 
cision, 222. 

may  certify  questions,  to  obtain  instructions  as  to  his  official 
duty,  280. 

discharge  of  bankrupt. 

has  power  to  order  notice  and  publication,  on  application  for 
discharge,  136. 

to  state  in  his  return,  whether  any  opposition  to  discharge,  186. 
has  no  power  to  decide  questions  arising  on  objections  to  dis 
charge,  136. 

to  make  certificate  of  conformity,  before  discharge  win  be 
granted,  187. 

in  charge  of  case,  on  petition  for  discharge,  special  order  of 
reference  to,  136,  207. 
has  no  authority  to  grant  discharge,  812. 
cannot  determine  question  of  allowance  or  suspension  of  order 
of  discharge,  220. 

has  no  right  to  make  a certificate,  and  request  opinion  of  court 
as  to  discharge,  220. 

how,  to  certify,  after  specifications  are  filed  in  opposition  to 
discharge,  136. 

to  make  return  to  court  where  there  is  opposition  to  discharge, 
the  same  as  when  there  is  none,  186,  229. 
dividends. 

to  make  computations  of  dividends,  218,  224,  325. 
to  make  all  orders  of  distribution,  218,  224,  326. 
to  furnish  assignee  certified  copies  of  orders  of  distribution, 
218,  325. 

may  require  production  of  note,  before  payment  of  dividend, 198. 
to  be  restrained  from  paying  dividends,  till  decision  on  order  to 
y vacate,  192,  193. 

within  wliat  time,  to  calculate  and  mail  statement  of  dividends 
to  each  creditor,  who  has  proved,  221. 
to  conduct  proceedings  for  declaration  and  payment  of  divi- 
dends, 224,  363. 

docket  of,  how  kept,  826.  : 

examinations  before. 

may  summon  bankrupt  to  be  examined,  811. 
on  application  of  assignee  or  creditor,  to  make  order  for  ex- 
amination of  bankrupt,  221. 

sometimes  examines  bankrupt,  where  creditors  do  not  do  so, 

221,  222. 

to  order  bankrupt  to  appear  before  him  for  examination,  260. 
not  to  refuse  order  of  examination  of  bankrupt,  because  an- 
. other  examination  is  pending,  261,  262. 

may  issue  order  for  examination  of  bankrupt’s  wife,  223,  261. 
to  examine  witnesses,  261. 

witness  to  be  summoned  to  attend  for  examination  before,  223. 
cannot  com]>el  bankrupt  to  answer  on  examination,  268. 
to  decide  when  bankrupt  may  consult  counsel  before  answer- 
ing, 261. 

may  permit  bankrupt  to  consult  counsel  on  examination,  189, 
222,  230. 

to  protect  bankrupt  from  annoyance  and  oppression  on  exam- 
ination, 221. 

to  so  direct  examinations  of  bankrupt  as  not  to  be  unnecessarily 
harrassing,  189. 
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REGISTER — continued. 

examinations  before. 

may  allow  examination  of  bankrupt,  without  petition  in  writ- 
ing or  affidavit  by  creditor,  189,  222,  262. 

• to  preside  at  examination  of  bankrupt,  221. 
not  to  decide  objections  to  question  on  examination  of  bank- 
rupt, 222,  263. 

has  no  power  to  decide  on  the  competency,  materiality  or  rel- 
evancy of  questions,  189,  222,  230,  263,  364. 
cannot  decide  questions,  as  to  admissibility  of  evidence,  on  ex-  # 
amination,  263. 

to  take  question  subject  to  objection,  and  report  same,  263. 
to  note  questions  objected  to,  864. 

will  note  objections  as  to  materiality,  competency  and  rel- 
evancy, on  examination  of  bankrupt,  222. 
to  pass  formally  on  objections,  and  entertain  motion,  at  end  of 
testimony,  to  strike  out  answers  or  admit  excluded  ques- 
tions, 204,  222. 

to  take  down  in  writing,  examinations  in  narrative  form,  364. 
may,  in  special  instances,  permit  examination  by  question  and 
answer,  364. 

power  of,  to  administer  oaths  on  examinations,  352. 
to  report  testimony  if  required,  230. 

cannot  make  a binding  decision,  or  compel  witness  to  answer, 
230,  263. 

officer  having  bankrupt  in  custody,  may  be  compelled  to  pro- 
duce him  before,  for  examination,  219. 
fees  and  expenses  of. 

issuing  warrant,  two  dollars,  241,  857. 
issuing  supplementary  warrant,  two  dollars,  241. 
to  be  paid  by  person,  on  whose  petition  warrant  was  issued, 
242,  358. 

each  day  on  which  meeting  is  held,  three  dollars,  241,  857. 
attending  2d,  8d,  and  final  meetings,  all  in  same  day,  three 
dollars,  241. 

each  order  for  dividends,  three  dollars,  241,  367. 
every  order  substituting  an  arrangement  by  trust  deed  for 
bankruptcy,  two  dollars,  241,  857. 
every  bond  with  sureties,  two  dollars,  241,  857. 
every  application  for  any  meeting  in  any  matter  under  this  act, 
one  dollar,  241,  358. 

every  day’s  service,  while  actually  employed  under  a special 
order  of  court,  a sum  not  exceeding  five  dollars  to  be 
allowed  by  court,  241,  868. 

five  dollars  a day  allowed  register,  for  custody  and  superin- 
tending sale  of  property  under  special  order  of  court,  241. 
five  dollars  not  allowed  where  adjournment  of  examination, 
because  of  non-attendance  of  one  of  the  parties,  241. 
examining  papers  and  making  report  to  court,  five  dollars  per 
day,  242. 

services  on  petition  for  final  discharge,  five  dollars  per  day, 
242: 

taking  depositions,  to  receive  fees  now  allowed  by  law,  241, 
358. 

to  receive  for  every  proof  of  debt  twenty-five  cents,  and  where 
testimony  is  taken,  fees  prescribed  by  law,  244,  371. 
everj-  discharge  where  there  is  no  opposition,  two  dollars,  241, 
368. 

every  copy  of  paper,  ten  cents  a .folio,  and  twenty-five  cents 
for  certifying,  244,  871. 
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fees  and  expenses  of. 

every  order  made  on  notice,  and  certifying  copy  to  clerk,  one 
dollar,  244,  371.  # 

every  certificate  of  question  certified  under  sections  4 and  6, 
one  dollar.  244,  871. 

to  receive  commissions  for  custody  of  money  received  on  sales, 

241. 

further  allowance  to,  in  discretion  of  court,  248. 

of  register,  to  be  paid  by  party  for  whom  service  is  rendered, 

242,  346. 

party  desiring  cross-examination,  to  pay  for  same,  242. 
bankrupt  ranking  statement  after  examination  is  closed,  to 
pay,  242. 

to  be  paid  or  secured  to  register,  before  be  will  be  required  to 
perform  duties,  243,  871. 

of  register,  not  equal  to  fifty  dollars,  the  whole  of  deposit  not 
to  be  claimed,  242,  246. 

of  register,  clerk  and  marshal,  when  fifty  dollars  deposit  to  be 
divided  pro  rata , 242. 

execution  may  issue  to  compel  payment  of,  242,  358. 
of  register,  to  have  priority  of  payment,  241,  868. 
a deposit  of  fifty  dollars  to  be  made  with  clerk,  as  security  for, 
241,  368. 

penally  for  taking  other,  or  greater  fees  than  allowed  by  act, 
857. 

to  be  notified  by  clerk,  that  he  has  passed  twenty-five  dollars 
of  deposit  to  his  credit,  246. 

extra  expenses  of  himself  and  his  clerk,  to  be  settled  by  court 
and  paid  out  of  estate,  221,  826. 
traveling  expenses  of,  how  paid,  326. 
what  exposes  allowed  in  a case  of  non-resident,  221. 
final  examination. 

return  of,  to  be  made  before  final  examination,  136. 
to  pass  last  examination,  when  there  is  ao  opposition,  218, 
826. 

at  close  of  last  examination,  to  file  all  papers  in  the  case  in 
office  of  the  clerk,  225,  863. 
issues  and  contested  matters. 

when  issue  of  law,  or  fact,  adjourned  by,  into  court,  828. 
duty  of,  to  adjourn  issues  into  court,  220. 
to  adjourn  all  contested  matters,  where  an  issue  of  fact,  or  law, 
is  raised,  into  court  for  decision,  220. 
no  power  to  hear  disputed  adjudication,  220,  326. 
meetings  of  creditors. 

has  power  to  order  second  and  third  meetings  of  creditors,  186. 
to  preside  at  meetings  of  creditors,  218,  826. 
to  adjourn  meeting  of  creditors  to  day  certain,  when  proper 
notice  has  not  been  given,  229. 

fixing  time  of  first  meeting  of  creditors,  a matter  of  discretion 
with,  229. 
memoranda  of. 

to  make  short  memoranda  of  proceedings  in  docket,  219,  326. 
to  forward  to  clerk  of  district  court  certified  copy  of  his  mem- 
oranda, 219,  326. 

to  send  memorandum  of  each  act  performed  to  clerk  of  district 

court,  864,  365. 

miscellaneous  powers  and  duties  of. 

to  sit  in  chambers  and  dispatch  administrative  business  and 
unconteated  matters,  201,  218,  219,  220,  826. 
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miscellaneous  powers  and  duties  of. 

to  use  reasonable  dispatch  in  performing  duties,  224,  363. 
has  geueral  care  and  supervision  of  cases  referred  to  him,  and 
is  to  act  impartially,  218. 

may  act  at  chambers  in  aid  of  judge  of  district  court,  219. 
when,  may  act  for  other  register,  219,  826. 
may,  with  leave  of  court,  appoint  commissioner  to  act  in  his 
place,  219. 

should  have  books  and  papers  open  to  inspection,  the  same  as 
those  in  office  of  the  clerk,  219. 
must  not  allow  business  to  await  his  own  convenience,  219. 
not  to  procrastinate  his  visits  in  remote  county,  until  there  is 
an  accumulation  of  business,  221. 
to  direct,  unless  otherwise  ordered  by  court,  newspapers  in 
which  notices  by  messenger  shall  be  published,  224,  363. 
tb  give  requisite  directions  for  notices,  advertisements,  and 
other  ministerial  proceedings,  224,  863. 
to  order  payment  of  rates  and  taxes,  224,  363. 
to  order  payment  of  salary,  or  wages,  of  persons  in  employ- 
ment of  assignee,  224,  863. 

to  order  an^ndments,  inspection,  copies,  or  extracts,  of  any 
proceedings,  224,  363. 

to  take  account  of  proceeds  of  securities  held  by  creditor, 
224,  363. 

duty  of,  as  to  examination  and  filing  of  papers,  226,  363. 
is  part  of  court,  and  his  duties  are  of  a judicial  character,  226, 
227. 

should  be  strictly  impartial,  227,  228. 

being  part  of  court,  acts  and  rulings  of,  should  be  same  as  ex- 
pected from  the  judiciary,  217. 
may  make  order  to  show  cause,  if  judge  so  direct  generally, 
or  specially,  217. 

to  see  that  all  papers  in  case  are  properly  filed  in  clerk’s  office, 
187. 

to  make  adjudication  of  bankruptcy  on  debtor’s  petition,  218, 
224,  309,  326,  363. 

not  to  be  interested  in  any  fees,  or  emoluments,  arising  from 
any  matter  in  bankruptcy,  in  district,  217,  218,  826. 
where  there  is  no  opposing  interest,  to  execute  assignment  of 
all  bankrupt’s  property  to  assignee,  233,  331. 
has  no  power  to  compel  bankrupt  to  execute  deeds  of  release, 
230. 

to  return  balance  of  deposit  to  assignee,  242. 
to  return  money  not  earned  by  him,  288. 
in  voluntary  cases,  to  issue  warrant  to  marshal  to  give  notice 
to  creditors,  309,  310,  330. 

to  countersign  checks  and  warrants  of  assignee,  and  clerk,  for 
• money  deposited,  371. 

must  attend  at  any  place  within  district,  when  ordered  by  the 
judge,  220,  221,  826. 
cannot  commit  for  contempt,  220,  826. 
no  jurisdiction,  where  petition  of  corporation  is  filed  without 
authority,  126. 

not  to  be  executor,  administrator,  guardian,  commissioner,  ap- 
praiser, divider,  or  assignee,  227,  326. 
order  of  reference  to. 

of  congressional  district,  order  of  reference  in  voluntary  pro- 
ceedings to  be  made  by  court,  or  clerk,  to,  46,  207,  208, 
309. 

48 
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order  of  reference  to. 

in  voluntary  bankruptcy  in  the  S.  D.  of  New  York,  reference 
of  petitions  to  be  made  in  rotation  to  the  several  registers, 
46,  313. 

of  congressional  district,  the  clerk  in  N.  D.  of  New  York  may 
enter  “ as  of  course,”  the  usual  order  of  reference  to,  46, 
313. 

to  receive  copy  of  order  designating  him  to  act  upon  voluntary 
petition,  362. 

order  made  by,  on  nptice,  what,  to  recite  ami  contain,  225,  864. 
powers  of,  limited,  326. 

proceedings  to  be  transferred  from,  wheie  he  acts  unfairly,  or  evinces 
improper  feeling,  226. 
after  adjudication,  to  be  had  before,  362. 
before,  not  suspended  by  pendency  of  issue  before  judge, 
365. 

proofs  of  debt. 

proof  of  debt  to  be  hied  with,  179. 
proof  of  debt  to  be  made  before,  179. 
residing  in  same  district,  creditor  to  prove  debt  before,  179. 
having  charge  of  proceedings,  advisable  to  make  proof  before, 
182. 

mav  demand  production  of  note,  on  which  proof  is  made,  181, 
183. 

to  give  notice  to  creditor  objecting  to  proof  of  debt,  183. 
has  |»ower  to  postpone  proof  of  debt,  till  appointment  of  as- 
' siguee,  184,  190. 

to  adjourn  issue  on  proof  of  debt,  into  court,  186. 
may  investigate  and  pass  ou  claims  tendered  for  proof,  when 
there  is  no  issue,  186. 
to  take  proof  of  debt,  218,  325,  363. 

to  pass  on  the  satisfactory  or  unsatisfactory  character  of  proof 
of  debt,  218. 

not  bound  to  file,  “ as  of  course,”  proof  of  debt,  taken  aud  cer- 
tified before  another  register,  220. 
should  reject  all  claims  not  duly  proved,  220. 
should  return  claims  with  defective  proof,  for  amendment,  220. 
to  investigate  question  of  validity,  on  proof  of  debt,  229. 
debts  proved  aud  filed  with,  may  be  postponed  for  investiga- 
tion by  assignee,  230. 

to  take  proof  of  debts,  though  bankruptcy  be  superseded  by 
arrangement,  305. 

cannot  make  order  to  show  cause  why  proof  of  debt  should 
not  be  vacated  or  revoked,  18G,  229. 
assignee  to  send  proofs  of  debt  with  his  rctuni  to,  185,  229. 
to  make  list  of  debts  proved,  340. 
property  of  bankrupt. 

to  receive  surrender  of  any  bankrupt,  218,  224,  325. 
must  receive  surrender  of,  and  safely  keep  property,  until  it 
can  be  turned  over  to  assignee,  48,  105,  314. 
may  appoint  watchman  to  tnke  charge  of  bankrupt’s  property 
surrendered  to  him,  48,  105,  218,  314. 
after  adjudication,  prospect  of  settlement,  no  excuse  for  not 
surrendering  property  to,  218. 

property  of  bankrupt,  although  in  possession  of  marshal,  vests 
in,  229. 

to  take  evidence  concerning  expenses  and  charges  against 
bunkiupl's  estate,  224,  863. 

may  be  appointed  to  sell  mortgaged  property  and  execute 
deed,  114. 
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protection  from  arrest. 

to  grant  protection  against  arrest  to  bankrupt,  219,  221,  326, 
362,  363. 

to  protect  bankrupt  from  arrest,  during  attendance  on  sum- 
mons, 219. 

not  authorized  to  grant  protection,  when  there  is  an  arrest  on 
a non-dischargeable  judgment,  219. 
to  receive  copy  of  order  subtending  or  vacating  protection 
against  arrest,  3G2. 
schedules. 

schedules  to  be  verified  before,  44. 

to  furnish  assignee  with  certified  copy  of  schedules  of  credit- 
ors and  assets  filed  in  each  case,  218,  326. 
has  power  ex  parte  to  permit  bankrupt  to  amend  his  sched- 
ules, 43,  218. 

certificate  by,  of  sufficiency  of  schedules  is  not  conclusive,  229. 
to  examine  bankrupt's  petition  and  schedules,  and  to  certify 
as  to  correctness  of  same,  226,  863. 
six  hours,  where  business  requires,  to  constitute  a day’s  sitting,  224, 
363. 

time  and  place  for,  to  act  on  matters,  fixed  by  special  order  of  district 
court,  or  by  register  under  general  order,  223,  363. 
to  tax  costs  in  proceedings,  224,  368. 

on  dismissal  of  creditor’s  petition,  284. 
to  be  furnished  with  blank  process  with  signature  of  clerk  and  seal 
of  court,  362. 

with  copy  of  papers  in  the  case,  bf  petitioner,  362. 
when  parties  before,  entitled  to  judge’s  opinion,  827. 
decision  of  judge  binding  on  all  parties,  327. 

REGISTER  OF  DEEDS, 

must  record  copy  of  deed  of  assignment,  on  certificate  of  clerk  of 
district  court  and  tender  of  fees,  208. 

RELATIVE  OF  BANKRUPT, 

not  to  be  elected  as  assignee,  190,  229,  231. 

nothing  in  act  to  render  ineligible,  as  assignee,  232. 

not  to  be  trustee  under  arrangement  superseding  bankruptcy,  803. 

RELEASING  BANKRUPT, 

creditors  cautioned  against,  197,  198. 

See  alto  Bankrupt,  arrest  of. 

RELEASE  OF  BANKRUPT, 

from  arrest,  bankruptcy  court  will  order,  116. 

RELIEVING  PROPERTY, 

from  conditional  contract,  bankrupt,  assignee  or  creditor,  may  file 
petition  for,  367. 

from  conditional  contract,  notice  of  hearing  of  petition  for,  to  be 
given  by  publication,  867. 

RELIGIOUS  CORPORATIONS, 

not  within  scope  of  bankrupt  act,  68,  180. 

REMOVAL, 

from  new  or  lately  acquired  home,  with  intent  to  return  to  that  of 
origin,  revives  the  native  domicil  eo  instante,  48. 
of  assignee,  how,  made,  335. 

by  whom,  made,  386. 

liability  of  principal  or  surety  on  bond  of  assignee,  not 
affected  by,  836. 

will  not  release  him  from  properly  closing  up  his  trust, 
836. 
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of  assignee,  does  not  affect  title  of  property,  336. 

op|Mised  motion  for,  cannot  be  entertained  by  register, 
226. 

See  also  Assign ek,  removal  and  resignation  of. 

of  proj>erty  to  prevent  its  being  taken  on  legal  process,  is  act  of  bank- 
ruptcy, 67,  68,  71,  78,  332. 

from  district,  with  intent  to  defraud,  precludes  discharge. 
146,  346. 

debtor  may  be  Arrested  on  provisional  warrant,  under 
sec.  40,  for,  171,  333. 
what  is  sufficient  allegation  of,  68. 
of  register,  may  be  made  by  judge  of  district  court,  221.  327. 

RENT, 

for  what,  creditor  may  prove,  337. 
up  to  day  of  adjudication,  may  be  proved,  270. 
dividends  allowed  on,  same  ns  on  other  debts  proved,  270. 
to  be  paid  in  full,  where  premises  are  used  or  occupied  after  adjudi- 
cation, 270. 

from  commencement  of  bankruptcy  proceedings,  to  be  paid  by  as- 
signee who  occupies  premises,  271. 
after  bankruptcy,  to  be  paid  as  expenses,  and  is  entitled  to  priority, 
under  sectiou  28,  271. 

if  not  excessive,  to  be  paid  by  assignee  disposing  of  goods  on  prem- 
ises, 270. 

to  be  paid  by  assignee,  where  marshal  allows  goods  to  remain  on 
premises,  271. 

claim  for,  not  to  be  divided  between  accounts  of  marshal  and  as- 
signee, 271. 

application  to  compel  marshal  to  make  payment  of,  denied,  216. 
of  premises  while  in  possession  of  assignee,  but  unoccupied,  will  not 
be  paid  to  landlord,  who  failed  to  demand  possession  of  premises, 
272. 

bankrupt's  estate  liable  for,  where  premises  are  occupied  for  its  ben- 
efit, 272. 

assignee  is  bound  to  respect  landlord’s  lien  for,  272. 
landlord  has  no  priority  for,  where  no  distress  was  issued  prior  to 
filing  of  )>ctilion,  272. 

lien  under  State  law  for,  will  be  upheld,  and  assignee  takes  title  sub- 
ject thereto,  271. 

landlord,  in  a certain  case,  held  to  have  no  right  to  distrain,  and  no 
lien  for,  on  cotton  raised,  271. 
costs  of  distraint  for,  when  not  allowed,  270. 

payment  of,  by  bankrupt,  to  prevent  ejectment,  between  filing  of 
petition  and  adjudication,  is  proper,  272. 
action  in  ejectment  for,  restrained,  in  involuntary  proceedings,  before 
adjudication,  259. 

REPLEVIN, 

bankrupt’s  property  seized  subsequently  to  adjudication  in,  to  be  re- 
turned to  assignee  by  sheriff,  104. 

not  to  be  commenced  in  Slate  court,  after  property  is  iu  custody  of 
bankrupt  court,  113. 

REPORT, 

of  assignee,  how,  made,  343. 

at  second  meeting  of  creditors,  what,  to  contain.  192. 
of  proj>erty  set  apart  as  exempt,  to  l>c  made.  368. 
exception  to,  for  omitting  to  account  for  property,  123. 
to  be  made  to  court  on  first  Monday  of  every  month,  of 
funds  received  and  debited  by  him,  371. 
of  clerk,  to  be  made  to  court  on  first  Monday  of  every  month,  of  funds 
received  and  deposited,  on  account  of  any  bankrupt’s  estate,  371. 
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RESIDENCE, 

debtor  to  file  petition  in  district,  where  he  has  his  place  of  business, 
or  his,  42,  43,  329. 
meaning  of,  41,  48. 

of  creditor,  to  he  set  out  in  schedules,  44,  329. 
opposition  to  discharge,  on  ground  of,  47. 

RESIDENTS, 

proceedings,  not  to  be  taken  against  persons,  who  are  not,  61. 

RESIGNATION  OF  ASSIGNEE, 
how  effected,  335. 

will  not  release  him  from  properly  closing  up  his  trust,  336. 
liability  of  principal  or  surety  on  bond  of  assignee,  not  affected  by, 
836. 

See  also  Assignee,  removal  and  resignation  of. 

RETURN, 

of  marshal,  prima  facie  evidence  of  service  of  notices  to  creditors,  216. 
of  register  to  state,  whether  any  opposition  to  discharge,  186. 

Anal  examination  to  be  had  before,  136. 

REVIEW, 

of  adjudication,  application  for,  when  refused,  89. 
circuit  court  will  hear,  though  action  be  pending  in  State  court,  201, 
202. 

iu  term  time,  or  circuit  judge  in  vacation,  has  power  of, 
278. 

REVIVAL  OF  ACTION, ' 

after  decree  on  refusal  of  assignee  of  plaintiff  to  revive  suit,  defend- 
ant may  obtain  order  of.  ( Thomas  v.  Buxton , 2 B . jR.  30.) 

REVIVAL  OF  DEBT, 

entry  in  schedules  is  not  a,  43,  48. 

REVIVAL  OF  DOMICIL, 

how  effected,  41,  43. 

RULES, 

of  practice  and  procedure,  general  orders  constitute,  361. 
for  preparation  of  case,  may  be  modified  in  particular  cases  by  court, 
to  facilitate  a speedy  hearing,  373. 

rule  13,  requiring  marshal  to  take  property,  does  not  apply  to  volun- 
tary cases,  211. 


s 

SALARY, 

servant  or  clerk  must  be  paid  by,  not  commission,  108. 

and  wages  of  persons  in  employ  of  assignee,  register  to  order  pay- 
ment of,  224. 

SALE, 

not  void,  unless  purchaser  had  reasonable  cause  to  believe  debtor  in- 
solvent, 62. 

although  made  by  one  contemplating  bankruptcy,  is  not  void,  unless 
purchaser  had  knowledge  of  the  fact,  66. 

by  insolvent,  within  six  months  of  bankruptcy,  when,  void,  66,  267, 
849. 

in  good  faith,  of  shares  of  stock,  without  notice  to  the  company,  is 
void  against  subsequent  attaching  and  execution  creditor  of  seller, 
127. 
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to  other  person  than  creditor,  to  be  void,  must  be  within  six  months, 

90,  91. 

to  creditor,  with  knowledge  of  debtor's  insolvency,  a fraud  on  the 
act,  64. 

who  has  reasonable  cause  to  believe  debtor  insolvent,  is 
void,  67,  71. 

with  intent  to  prefer,  is  an  act  of  bankruptcy,  86,  852. 
to  be  void,  must  be  within  four  months,  90,  91. 
by  insolvent,  of  all  his  property  to  creditor  with  knowledge,  is  void, 
163. 

before  bankrupt  act,  no  bar  to  discharge,  68. 

to  be  set  aside  when  fraudulent,  68. 
before  bankruptcy,  to  be  set  aside,  when  fraudulent,  68. 
of  stock,  at  retail,  may  l>e  made  by  insolvent  dealer,  47,  92. 

of  goods,  with  intention  of  changing  business,  is  not  sufficient 
to  support  adjudication,  76. 

of  goods,  out  of  the  usual  course  of  business,  for  little  money 
and  long  notes,  is  prima  facie  evidence  of  fraud,  96. 
of  goods  to  father-in-law,  without  change  of  possession,  is 
fraudulent  and  precludes  discharge,  149. 
of  entire  stock  in  trade,  by  trader,  raises  presumption  of  fraud,  which 
may,  however,  be  rebutted,  279. 

by  debtor,  of  all  his  property,  for  a small  amount  in  cash,  and  bal- 
ance in  long  notes,  is  an  act  of  bankruptcy,  96. 
of  all  debtor’s  estate,  for  an  adequate  consideration  to  innocent  bona 
fide  purchaser,  is  valid,  98. 
when  fraudulent,  is  an  act  of  bankruptcy,  ^8. 

of  property,  by  bankrupt  out  of  usual  course  of  trade,  is  presumptively 
fraudulent  and  void,  66,  67,  100. 
by  debtor  or  bankrupt,  when,  a misdemeanor,  356. 
of  goods,  under./!,  fa.  to  exeentiou  creditor,  may  be  valid  without  bill 
of  sale,  100. 

by  sheriff,  on  execution,  to  be  taken  to  be  by  order  of  bankruptcy 
court,  102. 

on  execution,  prior  to  fiat,  protected,  102. 

by  secured  creditor,  without  permission  of  court,  will  be  set  aside, 
184. 

under  deed  of  trust,  bill  in  equity  will  lie  to  review,  81,  168,  294. 

party  having  claim  must  prove  debt  after,  294. 
under  void  mortgage,  proceeds  of,  to  be  paid  over  to  assignee,  280. 
of  demands  to  person  owing  insolvent  debtor,  may  be  made  prior  to 
bankruptcy  proceedings,  294. 
of  exempt  property,  on  process,  set  aside,  122. 

made  subsequently  to  filing  of  petition,  to  be  set 
aside,  123. 

of  homestead,  cannot  be  made  after  bankruptcy,  under  a prior  levy 
by  U.  8.  marshal,  123. 

of  household  furniture,  money  arising  from,  to  be  j>aid  over  to  bank- 
rupt, 128,  171. 

of  property,  perishable  and  in  dispute,  when  allowed,  111,  841. 
of  perishable  property,  sometimes  permitted  on  ex  parte  application, 
112. 

of  property,  free  from  incumbrances,  not  to  be  ordered  where  sub- 
stantial rights  of  mortgagee  will  be  injured,  114. 
by  marshal,  privately,  to  friend  of  bankrupt,  good,  if  without  collu-  • 
sion,  95. 

to  friend  of  bankrupt,  declared  void,  111. 
is  in  the  nature  of  a sale  by  provisional  assignee,  111, 
209. 
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SALE — continued. 

of  property  by  assignee,  to  be  made  at  public  auction,  unless  other- 
wise ordeied  by  court,  368. 

by  assignee,  may  be  private  where  the  court  so  directs,  368. 
of  personal  property,  assignee  to  give  ten  days’  notice  of,  by  adver- 
tisement, &c.,  368. 

of  real  estate,  assignee  to  give  twenty  days’  notice  of,  by  advertise- 
ment, Ac.,  368. 

by  assignee,  to  be  made  in  lots  or  parcels,  unless 
otherwise  ordered  by  court,  368,  369. 
allegations  upon  information  and  belief,  when,  not 
sufficient  to  support  injunction  against,  118. 
of  property  by  assignee,  advertisement  of,  may  be  dispensed  with  in 
special  cases  by  court,  368. 

by  assignee,  of  franchise  of  corporation,  may  be  made  in  fractional 
parts,  corresponding  to  number  of  shares  therein,  368. 

SCHEDULES, 

amendments  to. 

when  bankrupt  allowed  to  amend,  342. 

amendments  to,  allowed,  where  separate  items  of  personal 
estate  are  not  set  out  in,  43. 

bankrupt  to  amend,  before  discharge,  where  there  is  au  omis- 
sion of  claims  from,  44. 

after  first  meeting  of  creditors,  material  amendments,  allowed 
only  on  conditions,  43. 

register  may  allow  amendments  to,  if  uncontested,  43. 
may  be  allowed  to  be  amended  by  register,  on  ex  parte  appli- 
cation, 44,  218. 

amendments  to,  allowed  by  court  prior  to  discharge,  363. 
may  be  amended  by  order  of  court,  after  consideration  of 
specifications  in  opposition  to  discharge,  110. 
opposition  to  amendment,  does  not  raise  question  of  fact  to  be 
certified,  204. 

amendments  to,  to  be  made  on  separate  sheets  of  paper,  and 
signed  and  verified  same  as  original,  366. 
reason  for  omission  from,  to  be  stated  with  particularity  in 
proper  place  therein,  or  in  separate  affidavit,  872. 
application  for  amendment  to,  to  state,  under  oath,  the  sub- 
stance thereof,  and  the  reason  for  its  omission,  872. 
originals  of  amendments  to,  to  be  filed  with  the  clerk,  43. 
on  amendment  of,  not  necessary  to  call  new  meeting  of  credi- 
tors. (In  re  Carton,  6 B.  R.  290.) 
entry  in,  is  not  acknowledgment  of  debt,  43,  48. 
estate  in  expectancy  under  a will,  should  be  inserted  in,  110. 
exempt  property  must  be  specifically  set  out  in,  124. 
forms  annexed  to  general  orders  are  to  be  followed,  as  nearly  as  the 
circumstances  of  each  particular  case  will  permit,  872. 
form  of  oath  to,  44. 

in  insolvency,  certified  copies  of,  not  competent  to  prove  debtor  in- 
solvent, 102. 
involuntary  bankruptcy. 

in  involuntary  proceedings,  same  as  voluntary,  106,  864. 
filed  in  voluntary  proceedings  when,  to  be  used  in  involuntary 
bankruptcy,  48,  99. 

to  be  filed  from  five  to  ten  days  after  adjudication,  106,  109. 
to  be  delivered  to  marshal  within  five  days  after  adjudication 
by  involuntary  bankrupt,  210. 

bankrupt  failing  to  file,  guilty  of  contempt  and  liable  to  pen- 
alties, 109. 

to  be  prepared  by  marshal,  when  bankrupt  is  absent,  or  cannot 
be  found,  212. 
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involuntary  bankruptcy. 

marshal  to  make  out,  on  bankrupt's  failure  to  do  so,  109,  865. 
in  propria  forma,  not  filed  till  alter  application  for  discharge, 
discharge  granted,  106. 
joint  estate,  to  be  set  out  in,  66. 

of  assets,  claim  for  unliquidated  damages,  to  be  inserted  in,  117. 
omissions  from. 

omission  of  name  of  creditor  from,  unless  willful  and  fraudu- 
lent, will  not  prevent,  or  avoid  discharge,  43,  49,  153. 
omission  of  creditors’  names  from,  with  their  consent,  no 
• ground  for  refusing  discharge,  110,  141. 

omission  from,  must  be  intentioual  to  be  ground  for  refusing 
discharge,  141,  144. 

when  omission  of  property  from,  is  not  concealment,  or  swear- 
ing falsely,  140. 

when  omission  from,  is  false  swearing,  and  concealment. 
(/»  re  Raimford , 6 B.  R.  381.) 

discharge  refused,  till  estate  in  expectancy  is  inserted  in,  142. 
omission  from,  of  conveyance  not  made  within  six  months,  not 
false  swearing,  143. 

fraudulent  omission  from,  a misdemeanor,  156,  356 
partner,  on  adjudication  of  firm,  to  furnish  marshal  with,  58,  367. 

failing  to  file,  no  ground  for  refusal  of  discharge  to  other 
partners,  149. 

register,  to  furnish  assignee  certified  copies  of,  218,  326. 

certificate  of,  of  sufficiency  of,  not  conclusive,  229. 
to  be  printed,  or  written,  plainly,  without  abbreviations,  or  inter- 
lineations, 366. 

to  contain  a list  of  creditors,  and  an  inventory  of  property,  106,  109. 
voluntary  bankruptcy. 

to  be  annexed  to,  and  filed  with,  petition,  296,  329. 
to  be  verified,  before  court,  or  register,  or  U.  8.  commissioner, 
by  oath,  48,  44,  297,  329. 

are  designated  schedule  “ A ” and  schedule  “ B,”  307. 

to  be  made  out  as  prescribed  by  general  orders  in  bankruptcy, 

307. 

each  sheet  of,  to  be  signed  by  debtor,  308. 
at  the  end  of  each  of  the,  to  be  a verification  signed  by  regis- 
ter, or  U.  8.  commissioner,  who  administered  the  oath,  808. 
are  defective,  when  they  do  not  set  forth  the  separate  items 
of  personal  estate,  48. 

to  be  neatly  and  securely  fastened,  and  annexed  to  petition, 

308. 

schedule  " B,"  or  inventory,  what  to  be  set  out  In,  307,  813. 
schedule  “ A,”  what,  to  contain,  307,  308,  313. 
what  to  contain  and  set  forth,  43,  44,  46,  56,  66,  105, 296,  297, 
829. 

should  contain  list  of  separate  items  of  property,  46. 
claim  for  unliquidated  damages,  not  to  be  Included  in,  till 
amount  is  assessed,  45. 

where  residence  of  creditor  is  stated  as  unknown  in,  bankrupt 
must  show  that  he  has  endeavored  to  ascertain  such  resi- 
dence, 46. 

register  to  examine  and  certify  as  to  correctness  6f,  363 
SEAL  OP  COURT, 

to  be  affixed  to  alt  process,  summons,  and  subpoenas,  362. 
the  order  in  form  No.  51  should  have  signature  of  clerk  and,  207. 
penalty  for  counterfeiting,  or  using  forged  357. 
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8EC0ND  BANKRUPTCY, 

payment  of  seventy  per  cent.,  or  assent  of  three-fourths  in  value  of 
creditors  who  have  proved,  is  necessary  for  discharge  in,  189,  347. 

SECOND  MEETING  OF  CREDITORS, 

when,  to  be  called  by  assignee,  343. 

may  be  called  on  application  of  bankrupt  or  creditor,  192. 

not  to  be  called,  unless  there  are  assets  to  make  di^ieud,  192,  237. 

assignee  to  make  duly  verified  report  at,  192. 

what  assignee’s  report  to  contain,  192. 

creditors  to  declare  dividend  at,  192. 

dividend  to  be  declared  by  majority  of  half  in  value  of  creditors,  192. 
dividends  to  bo  declared  by  assignee  at,  when  creditors  fail  to  do  so, 
192. 

to  be  held  three  months  after  adjudication,  192. 

8EC0ND  AND  THIRD  MEETINGS  OF  CREDITORS. 

called,  upon  on  application  of  bankrupt  or  creditor,  192. 
register  has  power  to  order,  136. 

discharge  applied  for  after  three  months,  no  notice  of,  134. 
as  to  holding  and  giving  notice  of,  where  application  for  discharge  is 
made  within  three  months,  809,  370. 
not  required  in  8.  D.  of  New  York,  when  there  are  no  assets,  370. 

SECOND  VENDEE, 

knowledge  by,  that  sale  from  bankrupt  to  first  vendee  was  of  his 
whole  stock,  does  not  vitiate  sale  to,  100. 
title  of,  not  defeated  by  knowledge  that  entire  stock  in  trade  had 
been  sold  out  of  usual  course  of  business,  294. 
to  render  sale  to,  void,  there  must  be  actual  fraud,  100. 
title  of,  not  to  be  impeached  unless  he  participated  in,  or  had  knowl- 
edge of,  fraudulent  sale  to  first  vendee,  294. 

8ECRETING  OR  CONCEALING  PROPERTY, 

bankrupt,  guilty  of  misdemeanor,  166,  356. 

8ECTI0N, 

21  gives  power  to  grant  injunction , only  to  the  district  court,  in  which 
bankruptcy  proceedings  are  pending,  274. 

89,  consignments  without  change  of  title  are  not  within,  68. 

89  provides  for  two  classes,  a fraudulent  suspension  and  a suspen- 
sion for  14  days,  90. 

86  not  to  apply  to  general  assignments  made  more  than  12  months 
before  bankruptcy,  88. 

35,  or  29,  preference  to  bar  discharge  must  be  within  either,  149. 

35,  preference  under,  creditor  must  be  party  tq  fraud  to  bar  dis- 
charge, 149. 

29,  preference  under,  must  be  in  contemplation  of  bankruptcy  to  bar 
discharge,  149. 

SECURED  CREDITOR, 

assignee,  to  apply  proceeds  of  property  to  payment  of  debt  of,  114. 

not  to  commence  involuntary  proceedings,  165. 

may  file  petition  in  involuntary  proceedings,  186. 

to  seek  collection  of  debt  in  Slate  court,  165. 

must  obtain  permission  of  court  to  sell,  184. 

may  apply  to  have  property  sold  and  proceeds  applied  towards  pay- 
ment of  his  debt,  184. 

may  make  proof  of  debt  but  cannot  vote  for  assignee,  185 
may  prove  in  respect  to  overplus,  182,  184,  338. 
cannot,  before  choice  of  assignee,  prove  debt  without  abandoning 
security,  182. 

one  under  deed  of  trust  to  prove  as  a,  184. 

must  prove  his  claim,  after  sale  under  deed  of  tr^st,  168. 
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with  mortgage  of  third  part)’,  to  prove  for  whole  amount  of  claipi, 
182,  186. 

must  prove  his  claim,  to  participate  in  assets,  117. 
who  has  not  proved,  cannot  oppose  discharge,  137,  269. 
who  makes  proof  of  claim,  through  ignorance  and  inadvertence,  may 
be  allowed  to  withdraw  such  proof.  (In  re  Clark  d-  Bininger.  6 B.  Ji. 
26%) 

must  give  notice  to  assignee  of  his  application  to  foreclose  mortgage. 
(In  re  FrizeUe , 5 B.  R.  122.) 

SECURITY, 

ought  to  be  bad  at  or  before  time  of  transaction,  288,  289. 
creditor,  who  suspects  debtor’s  solvency,  is  bound  to  ascertain  his 
condition  before  taking,  291,  292. 

must  comply  with  the  requirements  of  State  law,  as  well  as  bankrupt 
act^  164. 

obtained  by  creditor  four  months  before  filing  of  petition,  not  to  be 
disturbed,  290. 

remains  valid,  though  evidence  of  indebtedness  be  changed  by  re- 
newal or  otherwise,  166,  290. 

to  creditor,  who  has  no  reasonable  cause  to  suspect  debtor  to  be  in- 
solvent, is  not  in  fraud  of  bankrupt  act,  291. 
securing  debt  by  chattel  mortgage,  when,  is  act  of  bankruptcy,  71. 
mortgage  given  to  creditor  by  solveul  debtor  is  not  act  of  bankruptcy, 
82. 

debtor,  believing  himself  to  be  solvent,  has  a right  to  secure  creditor 
by  chattel  mortgage,  167. 

held  by  bank  for  drafts,  discounted  prior  to  bankruptcy,  not  a fraud- 
ulent preference,  85. 

by  way  of  preference,  bank  not  to  make  use  of,  96. 
out  of  usual  course  of  business  to  creditors,  ignorant  of  debtor’s  in- 
solvency, is  valid,  163. 

ineffectual  in  the  form  of  a mortgage  or  a bill  of  sale,  cannot  be 
rendered  effective  by  warrant  of  attorney.  (Hood  et  al  v.  Karper 
etal.,  6 B.  R.  358.) 

assignee  cannot  maiutain  petition  to  declare,  void  on  account  of  usury. 
(Brombry  v.  Smith,  6 B.  R.  152.) 

on  appeal  bond  in  action  in  State  court,  is  not  liable,  after  discharge 
of  principal,  265. 

for  not  opposing  discharge,  void,  66,  360. 

if  valid,  is  not  affected  by  assignment  to  assignee  of  bankrupt’s  ef- 
. feels,  332. 

in  fraud  of  bankrupt  act,  to  be  set  aside,  163. 
where  no,  the  fact  must  be  stated  in  the  proof  of  debt,  182,  839. 
origin,  nature  and  value  of,  to  be  stated  in  proof  of  debt,  182,  389. 
omission  to  mention,  in  proof  of  debt,  is  a waiver  of,  182. 
value  of,  to  be  ascertained  before  making  proof  of  debt,  182.  184. 
must  be  abandoned  by  creditor  proving  debt,  before  choice  of  assignee, 
182. 

of  third  party,  creditor  holding,  may  prove  the  whole  amount  of  his 
claim,  182,  185. 

can  only  affect  proof  of  claim,  after  foreclosure,  182. 
against  separate  estate,  creditor  may  prove  against  joint  estate  with- 
out surrendering,  194. 

assignee  cannot  refuse  to  pay  dividend  on  surrender  of,  194. 
is  waived  by  petitioning  creditor,  when  there  is  no  reference  in  peti- 
tion to  lien,  139. 

SEIZURE  ON  EXECUTION, 

no  act  of  bankruptcy  till,  87. 

duty  of  b^nlcrupt,  to  have  sheriff  restrained  from  making,  92,  145. 
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SEPARATE  ACCOUNTS, 

to  be  kept  by  assignee,  56. 

SEPARATE  CLAIM, 

joint  debt  may  be  set  off  against,  54. 

SEPARATE  COMMISSION, 

what  passes  under,  64. 

SEPARATE  ESTATE, 
what  is,  56. 

how  to  be  distributed,  55,  56. 

to  go  to  individual  creditors,  56,  191. 

interest  of  partnership  creditors  in,  54. 

SEPARATE  PETITION, 

when,  necessary  to  continue  injunction  against  third  party,  273. 
SERVANT, 

wages  of,  that  are  due  are,  to  the  amount  of  $50,  preferred  claims, 
108,  191,  345. 

payment  by  insolvent  of  wages  of,  will  not  prevent  discharge,  108. 
allowed  an  allowance  for  notice  according  to  custom,  108. 
contracts  of,  with  trader,  not  dissolved  by  bankruptcy,  109. 
or  clerk,  must  be  paid  by  salary,  not  by  commission,  108. 
guard  of  a stage  coach  at  weekly  wages  is  not  a,  108. 
excavator  and  bricklayer,  employed  by  the  w’eek,  is  not  a,  108. 
workman  “ by  the  piece  ” is  not  a,  108. 
or  clerk,  a traveler  at  an  annual  salary,  is  a,  108. 
mate  of  a vessel  is  a,  108. 

to  coal  propiietors,  drawer  to  colliers,  is  not  a,  109. 

SERVICE, 

on  bankrupt,  when  suit  allowed  to  be  commenced,  so  as  to  obtain, 
118. 

of  written,  or  printed,  notices  under  section  11,  on  creditors  by  mar- 
shal, 330. 

of  notices  and  orders,  may  be  made  on  attorney,  when  not  required 
to  be  made  on  party  personally,  362. 
of  notices,  provided  by  section  18,  is  to  be  made  by  marshal,  or  hia 
deputy,  868. 

to  be  made  on  attorney,  after  appearance,  159. 

of  petition,  may  be  made  on  attorney,  when  debtor  cannot  be  found, 
159. 

of  notice  of  petition  on  attorney  of  non-resident  creditor,  when,  suffi- 
cient, 159. 

of  creditor’s  petition  on  attorney  of  absconding  debtor,  held  good, 
276. 

of  petition  of  review,  on  attornev  of  petitioning  creditor,  is  sufficient, 
278. 

of  papers,  to  be  personal,  when  bankrupt  can  be  found  in  district, 
159,  171. 

to  be  made  by  leaving  same  at  last  usual  place  of  abode, 
159,  171. 

to  be  made  by  publication,  when  debtor  not  found,  and 
residence  not  known,  159,  171. 
affidavit  of,  to  state  that  person  making  service  is  not  in- 
terested in  proceedings,  160. 

of  petition  and  order  to  show  cause,  to  be  made  by  delivering  copy 
thereof  to  debtor  personally,  or  by  leaving  same  at  his 
last,  or  usual  place  of  abode,  171,  353. 
and  order  to  show  cause,  proof  of,  to  be  made  on  return 
day,  172,  354. 

and  order  to  show  cause,  to  be  made  by  publication,  if 
debtor  cannot  be  found,  or  bis  place  of  residence  ascer- 
tained, 171,363. 
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of  petition  and  order  to  show  cause,  adjournment  and  new  notice  on 
failure  of  proof  of,  172,  354. 

and  order  to  show  cause,  cannot  be  made  out  of  district, 
160,  278. 

of  order  to  show  cause,  made  on  absconding  debtor  by  leaving  copy 
at  last  usual  place  of  abode,  273,  274. 
on  absconding  debtor,  affidavit  of,  to  set 
forth  jierson  with  whom  copy  was  left,  at 
last  usual  place  of  abode,  274. 
on  absconding  debtor,  to  be  made  by  publi- 
cation, when  abode  is  not  known,  274. 
on  dissolved  corjH>ration,  should  be  by  publi- 
cation, 174. 

SERVICES  RENDERED, 

by  counsel,  charges  for,  not  generally  allowed  out  of  bankrupt’s 
estate,  169. 

compensation  fo  assignee  for,  335. 

SET-OFF, 

mutual  debts  and  mutual  credits  allowed  as,  337. 
claim,  that  is  not  provable,  not  allowed  as,  338. 
claim,  purchased,  or  transferred,  after  filing  of  petition,  not  allowed 
as,  338. 

bankrupt  cannot  avail  himself  of  claim  for  unliquidated  damages  by 
way  of.  (In  re  Orne,  B.  R.  tup.,  13.) 
claim,  which  had  been  rejected  on  its  being  offered  for  proof,  may 
be  allowed  as,  in  action  by  assignee.  ' Catlin  v.  Rotter,  3 B.  R . 
134.) 

joint  debt  flowed  as,  against  separate  claim,  64. 
debts  paid  by  stockholder,  not  allowed  as,  in  action  by  assignee, 
126. 

of  debt  due  defendant’s  firm  by  corporation,  not  allowed  iu  action  by 
assignee,  126. 

of  claims  against  corporation,  not  allowed  in  actions  by  receiver, 
129. 

SETTLEMENT, 

of  disputed  claims,  how,  made,  827. 

on  wife  and  family,  when,  void  as  to  subsequent  creditors,  83. 
SEVEN  DAYS, 

arrest  and  custody  on  mesne  process,  or  execution,  for,  is  act  of 
bankruptcy,  83,  362. 

actual  imprisonment  of  debtor  in  civil  action  on  contract  for  more 
than,  is  act  of  bankruptcy,  83,  352. 
imprisonment  for,  what  is  not,  84. 

SEVENTY  PER  CENT, 

of  assets,  or  assent  of  three-fourths  in  value  of  creditors,  who  have 
proved,  necessary  for  discharge  in  second  bankruptcy,  139,  847. 

SHARE  OF  NET  PROFITS, 
when,  not  assets,  92. 

SHARES  OF  STOCK, 

of  insolvent,  corporation  has  no  lien  on,  for  non-performance  of  con- 
tracts, 126. 

transfer  of,  without  notice  to  company,  void  as  to  subsequent  execu- 
tion creditor  of  seller,  127. 

the  holders  of  a majority  of,  may  anthorir.e,  under  section  87,  the 
filing  of  the  petition  of  the  corporation,  126. 
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SHERIFF, 

to  pay  over  funds  to  assignee,  71,  72. 

to  return  to  assignee  bankrupt's  property,  replevied  after  adjudica- 
tion, 104. 

to  be  restrained  from  seizing  bankrupt  s property,  92,  145. 
sale  by,  to  be  taken  to  be  by  order  of  bankruptcy  court,  102. 
costs  of,  on  attachment,  when,  to  be  allowed.  ( In  re  PruUm , 6 B.  B. 
293.) 

fees  of,  to  be  paid,  72,  77. 

poundage  at  the  time  ho  makes  levy,  248. 
allowed  for  taking  care  of  property  seized  on  execution,  248. 
not  allowed  to  creditor,  who  takes  an  unlawful  preference 
by  execution  and  seizure.  (Stdgickk  v.  MiUtcard,  6 B.  B. 
847.) 

judgment  in  favor  of  sheriff  for,  is  provable  and  discharge- 
able,  249. 


SIGNATURE, 

of  judge,  register,  or  other  officer  of  court,  forging,  or  knowingly 
using  forged  signature  is  a felony,  857. 
of  judge,  register,  or  other  officer  of  court,  forging,  or  knowingly 
using  forged  signature,  penalty  for,  857. 

SIXTY  DAYS, 

where  there  are  no  assets,  or  no  debts  proved,  discharge  may  be  ap- 
plied for  after,  110,  133,  312,  346,  346. 
when  assets  are  worthless,  application  for  discharge  may  be  made  at 
end  of,  134. 

SIX  MONTHS, 

preferences  made  within,  when,  void,  65,  267,  349. 
preference  within,  must  yield  to  right  of  assignee,  114. 
sale  to  person  other  than  "creditor,  to  be  void,  must  be  within,  90,  91. 
preference,  when  not  made  within,  is  merely  ibe  payment  of  just 
debt,  86,  266,  290. 

Bale  of  stock  of  goods  within,  for  the  purpose  of  changing  business, 
not  sufficient  to  support  adjudication,  76. 
attachments  within,  set  aside,  64. 

prior  to  filing  of  petition,  fraudulent  conveyances  made  more  than, 
are  void,  64. 

after  act  of  bankruptcy,  is  now  the  limit  under  the  English  bankrupt 
law,  75. 

not  false  swearing,  to  omit  from  schedules  conveyance  not  made 
within,  143. 

petition  to  be  filed,  where  debtor  resided,  or  carried  on  business 
for  the  longest  period  of,  42,  43,  329. 
longest  period  of,  means  the  longest  period,  in  which  debtor  has 
resided,  or  carried  on  business  in  any  district,  43,  48. 
after  act  of  bankruptcy,  creditor’s  petition  must  be  filed  within,  169, 
353. 

creditor’s  petition  cannot  be  amended,  so  as  to  cover  acts  of  bank- 
ruptcy committed  more  than,  163,  173. 
wages  for,  to  the  amount  of  $50,  are  preferred  claims,  108,  191,  169. 
where  there  are  assets  and  debts  proved,  discharge  cannot  to  be  ap- 
plied for  before,  133,  134,  312,  345. 
application  for  discharge  within,  to  state  no  debts  proved,  or  no 
assets,  134. 

SLAVES, 

notes,  given  prior  to  Emancipation  Proclamation  for,  ore  valid,  75. 
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80LVENCY, 

is  an  ability  to  pay  one’s  debts  in  full  at  once,  or  as  they  may  bo- 
coine  due,  70. 

of  debtor,  belief  in,  by  creditor,  who  receives  preference,  is  wholly 
immaterial,  72. 

SOLVENT  DEBTOR, 

should  oppose  involuntary  proceedings,  89. 

assignment  by,  with  intent  to  delay,  is  an  act  of  bankruptcy,  65. 

mortgage  by,  with  intent  to  prefer,  is  not  an  act  of  bankruptcy,  82. 

SOLVENT  TRADER, 

suspension  for  fourteen  days  by,  is  per  »e  fraudulent,  and  an  act  of 
bankruptcy,  91. 

SON, 

goods,  furnished  to,  on  father's  guarantee,  belong  to  son,  110. 
when  assignee  to  recover  gift  of  money  made  by  father  to,  101. 
father  is  a preferred  creditor  to  the  amount  of  $50  for  wages  of  minor, 
108. 

SOUTHERN  DISTRICT  OF  NEW  YORK, 

petitions  in  voluntary  proceedings,  to  be  referred  to  registers  in  rota- 
tion in,  46,  313. 

no  second  or  third  meeting  of  creditors  required  in,  when  there  aro 
no  assets,  370. 

SPECIAL  ATTORNEY, 

cannot  verify  copartnership  petition  and  deposition  of  claim,  818. 
SPECIAL  ORDERS, 

are  to  be  framed  by  court  to  suit  the  circumstances  of  each  particular 
case,  372. 

of  court,  register  to  receive  $5  for  every  days’  service  under,*  241,  358. 
of  court,  where  register  has  custody  of  property  under,  and  8U)>eriu- 
tends  sales  thereof,  he  will  be  allowed  $5  a day,  241. 
orders  required  to  be  entered  by  *'  general  orders  ” are  not,  242. 

SPECIFICATIONS  IN  OPPOSITION  TO  DISCHARGE,. 

any  creditor,  who  has  provable  debt,  may  tile,  137,  847. 

secured  creditor,  who  has  not  proved,  cannot  tile,  137. 

creditor  cannot  file,  till  he  has  proved  his  debt,  137. 

cannot  be  filed  by  creditor,  who  has  not  ap(>eared  on  return  day,  269. 

to  be  tiled,  any  time  before  period  fixed  by  general  order,  24,  183. 

to  be  tiled  within  ten  days  alter  appearance,  369. 

time  to  tile,  may  be  enlarged  by  court,  869. 

may,  by  permission  of  court,  be  filed  nunc  pro  tunc,  138. 

tiled,  creditors  bound  by,  136. 

creditor  allowed  to  prove,  only  what  is  set  forth  in,  163. 
creditor,  not  to  allege  new  aud  different  grounds  from  those  in,  136. 
tiled  and  withdrawn,  a new  oath  of  conformity  to  be  taken,  where, 
136. 

not  being  upheld,  and  certificate  of  conformity  being  tiled,  discharge 
to  be  granted,  186. 

strictness  of  common  law  pleading,  not  required  in,  162,  269l 
not  to  be  too  vague  and  general,  143. 
must  be  precise  aud  definite,  and  particularize  facts,  143. 
to  contain  such  particularity  of  statement,  as  to  give  reasonable  notice 
of  what  is  expected  to  be  proved,  162,  269. 
must  be  distinct,  precise  and  specific,  154. 
too  vague  to  be  triable,  to  be  overruled,  143,  160. 
what  allegations  of  influencing  action  of  creditors  by  pecuniary  con- 
sideration are  sufficient  in,  143. 

need  not  stale  amount  of  pecuniary  consideration,  given  for  assent, 
150. 
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SPECIFICATIONS  IN  OPPOSITION  TO  DISCHARGE— continued. 

to  specify,  property  concealed  or  transferred,  with  particularity,  143. 
to  state  particularly  the  property  placed  in  the  hands  of  wife,  154. 
nmst  allege  willful  false  swearing,  as  well  as  willful  omission  from 
schedules,  143. 

should  allege  fraudulent  and  willful  omission  from  schedules,  154. 
to  state  omission  from  schedules  to  be  intentional,  141. 
to  allege  false  statements  to  be  intentional,  141. 
to  state  that  bankrupt  willfully  swore  falsely  to  a material  fact,  140. 
slating  that  debt  was  contracted  by  fraud,  are  not  good,  and  will  bo 
stricken  out  on  motion,  143. 

need  not  state  thal  persons,  to  whom  fraudulent  payments  had  been 
made,  were  creditors,  162,  269. 

nature  and  circumstance  of  alleged  fraud,  to  be  specifically  set  forth 
in,  164. 

must  state  particularly  what  books  and  papers  are  withheld,  154. 
not  to  be  stricken  out,  because  all  the  transactions  thereiu  alleged  oc- 
curred long  before  the  passage  of  the  bankrupt  act.  (/«  re  Cretuwt 
6 B.  JL,  423.) 

may,  in  cases  of  alleged  fraud,  be  sustained  by  testimony  of  bank- 
rupt and  brother,  143,  269. 
proceedings  on,  369. 

may  be  amended  before  discharge  granted,  143. 
court  may,  in  its  discretion,  order  any  question  of  fact  presented  liy, 
to  be  tried  at  stated  session  of  court,  317. 
petitioning  creditor  is  entitled  to  trial  by  jury  upon,  without  any  spe- 
cial prayer  therefor,  143. 

schedules  may  be  amended  by  order  of  court,  after  consideration  of, 

110. 

STAMP, 

power  of  attorney  for  proof  of  claim  does  not  need  a,  181. 

STATE, 

jurisdiction  of,  over  insolvents’  estates,  suspended  by  bankrupt  act,  93. 
in  which  bankruptcy  proceedings  are  pending,  debts  due,  are  to  be 
paid  in  full,  345. 

in  which  debtor’s  domicil  is,  debts  due,  to  be  paid  in  full,  191. 
cannot  make  proof  of  judgment  for  penalty  for  crime,  181. 

STATE  COURT, 

assignee  may  prosecute  and  defend  actions  in,  213. 
action  against  assignee,  to  recover  property,  may  be  brought  in,  113. 
action  may  be  brought  against  assignee  in,  for  taking  wrong  prop- 
erty, 202. 

has  jurisdiction  over  action  by  assignee,  on  cause  of  action,  which 
accrued  to  the  bankrupt.  ( Petpcr  v.  Harmcr,  6 R.  R.  252.) 
after  pro|*»rty  is  in  custody  of  bankruptcy  court,  action  of  replevin 
cannot  be  brought  in,  113. 

' action  for  tort,  in  taking  plaintiff's  goods,  may  be  brought  against* 

marshal  in,  106. 

not  to  stay  distribution  of  assets,  193. 
no  power  to  interfere  with  surrendered  property,  200. 
jurisdiction  of,  over  insolvent,  who  surrendered  previous  to  the  pass- 
age of  the  bankrupt  act,  is  not  divested.  205. 
not  to  interfere  with  the  distribution  of  assets,  256. 
creditor  with  knowledge,  not  to  obtain  valid  lien,  after  commission 
of  act  of  bankruptcy,  by  proceedings  in,  269. 
may  entertain  petition  to  enforce  mechanic’s  lien,  without  interfering 
with  jurisdiction  of  bankruptcy  court,  256. 
has  no  jurisdiction  to  distribute  fund,  under  mortgage,  but  should 
direct  it  to  be  transferred  to  assignee,  280. 
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cannot  be  enjoined,  but  a litigant  therein  may  be,  171. 
will  stay  proceedings  therein,  after  the  filing  of  i>elition  in  bank- 
ruptcy, 118. 

commenced  in,  subsequently  to  bankruptcy,  to  be  enjoined,  258. 
actions  in,  will  not  be  interfered  with,  where  amount  of  valid  liens  is 
greater  than  assets,  145,  258,  251). 

proceedings  in,  on  provable  debt,  to  be  restrained  till  sufficient  time 
to  determine  proceedings  in  bankruptcy,  115,  811. 
actions  in,  before  judgment,  should  not  be  stayed  in  involuntary 
bankruptcy,  before  adjudication,  269. 
filing  adjudication,  will  not  stay  proceedings  in,  on  appeal  from  judg- 
ment, 259. 

proceedings  in  not  to  be  stayed,  because  plaintiff  has  commenced 
involuntary  proceedings,  205,  259. 

instituting  suit  in,  will  not  preclude  creditor  from  instituting  bank- 
ruptcy proceedings,  302. 

circuit  court  will  hear  review,  although  action  be  pending  between, 
same  parties  in.  201. 

bankruptcy  court  will  release  debtor  from  arrest  in  action  in,  116. 
would  probably  release  person  arrested,  subsequently  to  his  discharge, 
in  actions  on  provable  debt  in,  219,  268. 
where  facts,  on  which  arrest  was  granted,  are  disputed,  the  question 
can  be  tried  only  in  the,  267. 
has  no  authority  to  set  aside  and  annul  discharge,  264. 
discharge  not  to  be  impeached  in,  on  any  ground  that  would  have 
prevented  the  granting  of  it,  144,  153. 
discharge  under  Stale  insolvent  law,  since  bankrupt  act,  no  defense 
to  action  in,  254,  255. 

security  on  appeal  bond,  in  action  in,  no  longer  liable  after  discharge 
of  principal,  255. 

decision  of,  in  favor  of  defendant  pleading  discharge,  cannot  be  re- 
viewed by  U.  8.  courts,  265. 
bankruptcy  court,  not  to  go  behind  record  of,  256. 
judgment  of,  binding  and  conclusive  on  all  courts,  till  reversed  in  due 
course  of  law,  204,  256. 

jurisdiction  of,  not  extinguished  unless  creditor  proves  his  debt,  212, 
actions  pending  in,  not  to  be  transferred  to  district  court,  115. 

. district  court  has  no  power  to  withdraw  cases  from,  213. 

district  court  cannot  interfere  with  the  possession  of  receiver,  properly 
ap{K)inted  by.  ( Alden  v.  Boston,  Hartford  and  Erie  R.  R.  Co.,  5 B.  R. 
230.) 

action  in,  to  proceed  to  judgment,  for  the  purpose  of  ascertaining 
amount  due,  255,  256. 

secured  creditor  to  seek  collection  of  debt  in,  165. 

STATE  LAW, 

assignee  to  recover  property  conveyed  in  fraud  of,  101. 

. as  well  as  bankrupt  act,  securities  must  comply  with,  164. 

hen  for  rent  under,  will  be  upheld  and  r«q>ected  in  bankruptcy 
court,  and  assignee  takes  subject  thereto,  306. 
should  be  so  changed  as  to  conform  with  laws  of  congress,  306. 
of  1864,  exemptions  allowed  under,  121,  832. 

assignee  to  first  ascertain  and  set  apart  property  exempt  under,  284. 
exemption  under  bankrupt  law,  not  to  be  included  in  that  under,  120. 
exemption  of  land  not  allowed,  unless  exempted  by,  121. 
real  estate,  not  exempt  without  compliance  with,  122. 
or  bankrupt  act,  property  exempt  under,  which  had  been  levied  on, 
cannot  be  sold  after  filing  of  petition,  123. 
of  insolvency,  superseded  by  U.  S.  bankrupt  act,  128,  171. 
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STATEMENT, 

of  assets  and  liabilities  called  schedules,  to  be  prepared  by  debtor, 
307. 

to  be  made  by  assignee  at  second  meeting  of  creditors,  192. 
made  during  the  course  of  examination,  may  be  corrected  by  bank- 
rupt, 372. 

STATUTE  OF  LIMITATIONS, 

debts  barred  by,  may  be  proved,  42,  48,  179,  181. 
of  state  where  bankrupt  resides,  debts  barred  by,  cannot  be  proved, 
42,  48. 

debut  barred  by,  should  be  inserted  in  schedules,  43. 
no  bar  to  action  by  assignee  to  set  aside  fraudulent  conveyance,  202. 
no  bar  to  action  by  assignee,  where  fraud  is  continuous,  77,  239. 
creditor  allowed  to  commeuce  suit  on  uon-dischargeable  debt,  so  as 
to  avoid,  118.  , 

creditor  whose  claim  is  barred  by,  at  time  of  removal  of  goods,  not 
to  oppose  discharge,  137,  146. 

suits  by  and  against  assignee,  to  be  brought  within  two  years,  324. 
demurrer  to  petition  by  assiguee  to  recover  property  fraudulently 
conveyed,  will  uot  be  sustained  on  the  ground  that  more  than  two 
years  have  elapsed.  ( In  re  Krogman,  6 B.  R.  116.) 

STAY  OF  PROCEEDINGS, 

judge  of  U.  S.  court  is  clothed  with  great  authority  and  discretion,  in 
granting  and  refusing,  269. 

will  be  granted  against  person,  with  provable  debt,  who  has  com- 
menced suit  for  recovery  thereof  in  state  court,  116. 
granted  against  action  in  slate  court  commenced  subsequently  to 
bankruptcy,  268. 

not  to  be  granted,  where  amount  of  valid  liens  exceed  assets,  146, 
268,  259. 

will  be  continued,  till  reasonable  time  for  bankrupt  to  obtain  his  dis- 
charge lias  elapsed,  1 16,  204. 

in  action  in  state  court,  not  granted,  simply  on  ground  that  plaintiflfc 
have  commenced  involuntary  proceedings,  206,  269. 
must  be  denied,  after  judgment  against  corporation,  125. 
supplementary  to  execution,  will  be  granted  by  bankruptcy  court, 
116. 

to  be  granted  restraining  proceedings  supplemental  or  on  creditors’ 
bill,  till  sufficient  time  to  determine  bankruptcy  proceedings,  811. 
not  to  be  granted  in  involuntary  proceedings  till  after  adjudication, 
118,205. 

in  involuntary  proceedings  prior  to  adjudication,  not  granted  against 
actions  in  state  courts  before  judgment,  269. 
granted,  before  abdication  in  involuntary  bankruptcy,  against  land- 
lord, in  action  in  ejectment  for  non-payment  of  rent,  269. 
will  be  granted  against  subsequent  voluntary  proceedings,  166, 170. 
staying  proceedings  under  second  petition,  46. 
for  contempt,  modified,  118. 

allowance  of  apj>eal  to  U.  8.  Supreme  Court  relates  back  to  time  of 
application,  and  entitles  party  to.  (Thornhill  v.  Bank  of  Louisiana, 
6 B.  R.  877.1 

can  be  granted  only  by  bankruptcy  court,  in  which  proceedings  are 
pending,  116. 

granting,  denying,  dissolving,  sustaining  and  modifying,  814. 
on  denial  of  motion  for,  no  costs  allowed,  where  point  of  law  is 
doubtful,  248. 

Sh  also  Injukctiof. 

stock; 

in  trade,  disposal  of  entire  or  greater  part  of,  ont  of  usual  course  of 
business,  is  an  act  of  bankruptcy,  279. 

49 
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in  trade,  sale  of,  by  trader,  raises  presumption  of  fraud,  which,  how- 
ever, may  be  rebutted,  279. 

mortgage  on,  presupposes  knowledge  on  part  of  mortgagee 
of  mortgagor’s  condition,  279,  280. 
mortgage  on,  where  mortgagor  continues  fn  possession  and 
makes  sales,  is  void,  280. 

mortgage  of,  by  retail  dealer,  is  a confession  of  insolvency, 
280. 

chattel  mortgage  on,  void,  6G,  81,  84. 
of  goods,  sale  of,  out  of  usual  course  of  business,  is  void,  66,  67,  77. 

sale  of,  with  intention  of  changing  business,  is  not  sufficient 
to  supi>ort  an  adjudication,  76. 
may  be  sold  in  the  usual  way  of  trade,  at  retail,  by  insolv- 
ent dealer,  47,  92. 

sale  in  good  fait  If,  without  notice  to  company,  of  shares  of,  is  void 
against  subsequent  attaching  and  execution  creditor  of  seller,  127. 
of  a corporation,  the  holders  of  a majority  of  shares  of,  may  author- 
ize the  tiling  of  a petition  under  sec.  37,  126. 
joint,  how  distributed,  56. 
transfer  of,  when  void,  64,  96. 

STOCK  BOOK, 

or  invoice  book,  tradesman  not  keeping,  is  not  entitled  to  discharge, 
148. 

STOCKHOLDER, 

or  constituent,  a “corporator,”  within  the  meauing  of  the  87lh  sec- 
tion, is  a,  125,  127. 

not  allowed  to  set  off  debts  of  corporation  paid  by  him,  in  action  by 
assignee,  126. 

when,  esiop|»ed  from  setting  up  mortgage  made  by  corporation  as 
an  act  of  bankruptcy.  ( In  re  Ma**achu$ett»  Brick  Co.,  408. ) 
STOPPAGE  OF  PAYMENT, 

Sec  Suspension  op  Commercial  Paper.- 
SUBP(ENAS, 

to  issue  out  of  court  under  seal  thereof,  and  attested  by  clerk,  362. 
SUBSEQUENTLY  ACQUIRED  PROPERTY, 
not  to  pass  to  assignee,  107. 
belongs  to  bankrupt,  107. 

creditors  may  proceed  against,  unless  bankrupt  obtains  his  discharge 
within  a reasonable  time,  107. 
not  obtained  by  personal  labor,  to  go  to  assignee,  110. 
uncertiflcated  bankrupt  has  title  to,  against  every  one  except  as- 
signee, 110. 

bankrupt,  compiled  to  testify  concerning,  107,  109. 

8UFFBRINO, 

judgment,  insolvent  commits  act  of  bankruptcy  by,  87. 
preference,  by  judgment  or  otherwise,  is  an  act  of  bankruptcy,  99, 
114,  267. 

property  to  be  taken  on  legal  process,  is  an  act  of  bankruptcy,  47, 
67,  61,  62,  70,  71,  72,  87,  96,  352. 
on  legal  process,  what  is,  70,  71,  72,  87,  93. 
may  be  even  where  there  is  pressure,  87. 
is  where  it  is  taken  on  execution,  on  confession 
of  judgment,  87. 

is  |vermitting  what  can  be  prevented,  87. 
allowing  judgment  to  go  by  default,  is,  87. 
insolvent's  not  going  into  bankruptcy,  is,  169. 
when,  is  a preference,  47,  61,  62,  63,  72,  87. 
on  legal  process,  when,  a fraudulent  preference. 
(KohUaat  v.  llogutt , 5 B.  R.  159.) 
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SUITS, 

what,  must  await  question  of  discharge,  338. 

commenced  against  debtor,  in  8tate  court,  subsequently  to  bank- 
ruptcy, may  be  enjoined  by  bankruptcy  court,  258. 
on  non-dischargeable  debt,  will  be  allowed  to  be  commenced,  in 
order  to  prevent  the  statute  of  limitations  running  against  it,  118. 
in  State  courts,  allowed  to  proceed  to  judgment  to  ascertain  amount 
due,  116. 

against  bankrupt,  waived  by  proof  of  debt,  338. 
what,  may  be  brought  in  name  of  assignee,  834. 
by  and  agaiust  assignee,  what  courts  have  concurrent  jurisdiction 
over,  824. 

by  assignee,  on  cause  of  action,  which  accrued  to  the  bankrupt,  State 
courts  have  jurisdiction  over.  ( Peiper  v.  /farmer,  6 B.  R.  252.) 
in  tort,  for  taking  plaintiff's  goods,  may  be  brought  against  marshal  in 
State  court,  106. 

within  what  time,  should  be  brought  by  or  against  assignee,  824. 
are  not  abated  by  death  or  removal  of  assignee,  333,  334. 
when  assignee  to  be  substituted  in  pending,  334. 

See  alto  Actions. 

SUMMARY  APPLICATION, 

court,  when,  and  when  not,  to  assume  custody  of  property  on,  106. 

SUMMARY  PROCEEDINGS, 

to  recover  possession  of  premises  for  non-payment  of  rent,  stayed 
pending  adjudication,  259. 

SUMMONS, 

to  issue  out  of  court,  under  its  seal,  and  tested  by  clerk,  862. 
order  for  examination  of  bankrupt  or  his  wife,  is  in  the  nature  of  a, 
223. 

SUNDAY, 

Christmas,  Fourth  of  July,  or  any  day  of  public  fast  or  thanksgiving, 
in  computing  time,  to  be  excluded,  when  last  day  falls  on,  358. 
unless  the  last  day,  to  be  counted,  in  computing  time  of  appeal,  203. 

SUPERSEDING  BANKRUPTCY  BY  ARRANGEMENT, 

three  fourths  in  value  of  creditors,  who  have  proved,  may  at  meeting 
determine  upon,  303,  855. 
trustees  to  be  appointed  to  settle  estate,  803,  855. 
neither  relative  of  bankrupt,  nor  person,  who  became  creditor  by  pur- 
chase of  claim,  to  be  trustee,  303,  304. 
affidavit  to  be  made  by  bankrupt,  that  three  fourths  of  creditors, 
who  proved,  signed  appointment  of  trustee,  303. 
trustees  may  settle  up  estate  under  direction  of  committee,  same  as 
if  no  adjudication,  303,  804,  855. 

bankrupt  or  assignee  to  convey,  aud  deliver  all  the  estate  to  the  trus- 
tee, 804,  355. 

trustees,  to  have  same  title,  rights  and  powers  as  assignees  in  bank- 
ruptcy, 304,  356. 
assignee  to  be  removed  on,  304. 

determination  of  creditors,  subject  to  approval  of  court,  803,  805, 
355. 

consent,  in  writing,  of  three  fourths  of  creditors,  who  have  proved,  to 
be  filed,  303,  355. 

all  creditors,  whose  debts  are  provable,  to  be  bound  by  the  consent 
and  proceedings  under  it,  304,  355. 
to  be  deemed  “ proceedings  in  bankruptcy,”  304,  366. 
claims  are  to  be  investigated  under  section  22,  and  persons  examined 
under  section  26,  after,  803,  356. 
not  to  affect  bankrupt's  right  to  apply  for  discharge,  804,  856. 
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SUPERSEDING  BANKRUPTCY  BY  ARRANGEMENT — continued. 

proof  of  debts,  still  to  be  made  before  register,  after,  305. 
moving  parties  are  those  desiring  continuation  of  appointment  of 
trustee,  305. 

SUPPLEMENTARY  PROCEEDINGS, 

bankrupt,  not  to  be  harassed  by  examinations  on,  311. 
will  be  stayed,  till  decision  on  discharge,  115. 

to  be  stayed  till  sufficient  time  elapse  to  determine  proceedings  in 
bankruptcy,  311. 

SUPREME  COURT, 

of  District  of  Columbia,  is  a court  of  bankruptcy,  359. 

has  same  jurisdiction  in  bankruptcy  as  dis- 
trict courts,  199. 

of  Territories,  is  a court  of  bankruptcy,  859. 

has  same  jurisdiction  in  bankruptcy  as  district  courts, 
199. 

has  same  sujjemsory  jurisdiction  as  circuit  courts,  199, 
369. 

of  United  States,  writs  of  error  or  appeal,  not  allowed  from  circuit 
court  to,  unless  matter  in  dispute  exceed  $2000, 
202,  328. 

ap]H*als  in  equity  from  circuit  court  to,  regulated  by 
same  rules  as  ap(>e&ls  in  equity  in  United  Stales 
courts,  202,  370. 

decrees  in  equity  must  be  final,  to  be  examined  in, 
205. 

orders  entered  at  chambers,  not  to  be  reviewed  in, 
205. 

all  parties  against  whom  joint  decision  is,  must 
join  in  apical  to,  286. 

all  parties  against  whom  joint  judgment  is,  must 
• join  in  writ  of  error  to,  286. 

allowance  of  appeal  to,  relates  back  to  time  of  ap- 
plication, and  entitles  party  to  stay  of  proceed- 
ings. ( Thornhill  v.  Bank  of  Louisiana,  6 B.  R.  377.) 

SURETY, 

when,  may  prove,  837. 
when,  may  obtain  dividend,  343. 

creditor  may  prove  ag&iust,  after  hie  liability  has  become  fixed,  336, 
387. 

preference  to,  void,  72. 
to  prove  for  amount  paid,  116. 
liability  of,  only  contingent,  168. 

not  released  by  discharge  in  bankruptcy  of  principal,  848. 
for  one  of  a firm,  on  joint  request  of  boih,  has  not  a claim  against  the 
Ann,  101. 

without  collusion,  not  liable  to  pay  assignee  money  paid  by  principal 
in  discharge  of  obligation,  168. 

with  knowledge  of  principal’s  insolvency,  to  refund  to  assignee  amount 
paid  in  discharge  of  obligation,  168. 
on  bond  of  assignee,  not  released  by  removal  or  resignation  of 
assignee,  336. 

SURPLUS  OF  ASSETS, 

to  be  returned  to  bankrupt,  upon  filing  proper  petition,  117,  193. 
to  be  distributed  pro  rata  among  creditors,  who  have  not  proved,  117. 
SURRENDER, 

of  property,  register  to  receive  from  bankrupt,  218,  224,  314,  826. 

register  to  receive  from  bankrupt,  and  safely  keep  same 
till  appointment  of  assignee,  48 
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SURRENDER — continued. 

of  property,  costs,  when,  allowed  debtor  on  petition  for  leave  to  make, 
248. 

under  section  23,  may  be  made  by  preferred  creditor,  at 
any  time  before  judgment  or  decree,  192. 
by  preferential  creditor,  will  remove  stain  of  fraud,  85. 
under  section  23,  payment  by  preferred  creditor  of  judg- 
ment or  decree,  not  a,  185,  234,  239. 
of  preference,  creditor  cannot  prove  debt  till,  72. 

creditor,  who  voluntarily  makes,  may  prove  debt,  184, 
185. 

of  pledge,  creditor  cannot  be  compelled  to  make,  till  his  liability  or 
debt  is  discharged,  167. 

of  security,  creditor,  who  had  received  chattel  mortgage,  cannot 
prove  debt  after,  117. 

of  stockholder,  creditor  of  corporation  can  prove  debt 
without,  129. 

SURRENDERED  PROPERTY, 

register  may  appoint  watchman  to  take  charge  of,  218. 

SURRENDERED  NOTE, 

when  assignee  to  recover  value  of,  from  indorser,  66. 

SURVIVING  PARTNER, 

of  & manufacturing  firm,  is  a manufacturer,  101. 
draft  or  bill  of  exchange  given  to  firm  creditor  by,  is  commercial 
paper,  101. 

may  be  declared  bankrupt,  on  petition  of  firm  creditor,  101. 
on  adjudication  of,  warrant  will  issue  to  seize  separate  and  joint 
estate,  101. 

SUSPENSION  OF  COMMERCIAL  PAPER, 

for  fourteen  days,  is  an  act  of  bankruptcy,  74,  87,  88,  90,  175,  176, 
853. 

without  fraud,  for  fourteen  days,  is  an  act  of  bankruptcy, 301,  802. 
means  an  inability  to  meet  and  pay  one’s  checks  and  notes,  as  they, 
mature,  176. 

when  chronic,  is  act  of  bankruptcy,  175. 

suspension  of  a single  piece  of  commercial  paper  for  fourteen  days, 
is  an  act  of  bankruptcy,  175,  177. 
firm  declared  bankrupt,  after  dissolution,  for,  170. 
suspension  of  one  piece  of  commercial  paper,  with  a defense,  is  not 
act  of  bankruptcy,  176. 

declining  pay,  on  account  of  valid  defense  or  set-off,  not  a,  74,  90, 
177. 

without  legal  excuse,  is  fraudulent,  and  an  act  of  bankruptcy,  76,  90, 
176. 

ceasing  to  be  trader,  no  defense  for,  74. 

need  not  be  fraudulent,  to  be  act  of  bankruptcy,  74,  89,  90,  176. 
what  is  sufficient  allegation  of,  91. 

for  fourteen  days,  by  solvent  trader,  is  per  $e  fraudulent,  and  an  act 
of  bankruptcy,  47,  91. 

suspension  of  payment  of  note,  with  consent  of  holder,  is  not  a fraud- 
ulent, 177. 

is  fraudulent,  where  debtor  has  means,  and  neglects  or  refuses  to 
pay,  177. 

is  fraudulent,  where  insolvent,  with  commercial  paper  due,  does  not 
go  into  bankruptcy,  177. 

for  fourteen  days,  by  merchant,  is  prima  facie  evidence  of  fraud,  74. 
is  fraudulent,  when  it  is  done  purposely,  and  not  by  accident,  or  mis- 
take, 74. 

for  fourteen  days,  debtor  must  show,  not  to  be  fraudulent,  176. 
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SUSPENSION  OF  COMMERCIAL  PAPER — continued. 
fraud  should  bo  alleged  as  well  as,  74. 
if  fraudulent,  must  be  distinctly  averred  and  proved,  176. 
when,  is  fraudulent,  proceedings  can  be  taken  immediately,  74,  176, 
177. 

no  discharge  granted,  where  fraudulent,  88. 

SUSPENSION  OF  DISCHARGE, 

register  has  no  power  to  hear  question  of,  326. 

SUSPENSION  OF  PAYMENT, 

insolvency,  not  necessarily  a total,  99. 

SWEARING  FALSELY, 

omission  from  schedules  of  equitable  interest,  that  had  been  sold  on 
execution,  is  not,  44. 

omission  of  property,  by  virtual  partner,  from  schedules,  when,  is,  78. 
and  a concealment,  when  omission,  by  bankrupt  from  schedules,  of 
farm,  the  apparent  title  of  which  is  in  his  wife,  is.  (/»  re  Raintford , 
6 B.  R.  381.) 

bankrupt,  not  reporting  property  sold  on  execution,  and  bought  in 
by,  his  wife,  is  not  guilty  of,  140. 
when  omission  of  certain  property  from  schedules  is  not,  140. 
omitting  from  schedules,  conveyance  not  made  within  six  months,  is 
not,  148. 

before  register,  to  what  penalties  bankrupt  is  liable  for,  328. 
is  ground  for  refusing  discharge,  78,  140,  346. 
must  be  willful  to  bar  discharge,  140. 
must  be  to  a “ material  fact  ” to  bar  discharge,  140 
specification  of,  must  state  that  bankrupt  willfully  swore  falsely  to  a 
“ material  fact,”  140. 


T 


TAXATION  OF  COSTS, 

in  proceedings,  to  be  made  by  register,  224.  868. 

on  dismissal  of  creditor’s  petition,  to  be  made  by  register,  284. 

TAXE8, 

and  assessments  due  the  United  States,  and  the  State  in  which  bank, 
rupt  proceedings  ere  pending,  to  be  [mid  in  full,  846. 

and  rates,  register  to  order  payment  of,  224,  868. 

TEMPORARY  INJUNCTION, 

will  be  granted,  stopping  the  forced  sale  of  mortgaged  chattels,  114. 

TENANT  IN  COMMON, 

with  solvent  partner,  assignee  of  bankrupt  partner  holds  firm  prop- 
erty as,  46. 

TERMS, 

used  in  bankrupt  act,  meaning  of,  858. 

TERRITORIES, 

supreme  courts  of,  same  jurisdiction  in  bankruptcy  as  district  courts, 
199,  869. 

supreme  conrts  of,  same  supervisory  jurisdiction  as  circuit  conrt, 
199,  869. 

TESTATOR, 

executor  may  be  made  bankrupt,  where  he  carries  on  trade  for  the 
benefit  of  the  children  of  the,  62. 
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TESTATOR — continued. 

directing  a limited  sum  to  be  used  in  carrying  on  business,  the  gen- 
eral assets,  beyond  that  sum,  will  not  be  liable  on  bankruptcy  of 
executor,  52. 

when  capital  in  trade  of,  alone  liable  to  creditors  of  that  trade,  62. 

TESTIMONY, 

how,  and  by  whom,  to  be  taken,  852,  364. 

register  may  compel  the  giving  of,  in  the  same  manner  as  in  suits  in 
equity  in  the  circuit  court,  352. 

court  may  direct  reference  to  register,  or  other  suitable  |»erson,  to 
take  and  certify,  352. 

register  to  take,  subject  to  objection,  and  report  same,  230,  268. 
court  may  vary  tiiue  allowed  for  taking,  373. 

of  bank  nipt  and  his  bi-other,  specillca  lions  in  opposition  to  discharge, 
may  be  sustained  by,  143. 

suit,  allowed  to  be  commenced  on  non-dischargeable  debt,  to  secure, 
118. 

Set  also  Evidence. 

Examination. 

Examination  of  Bankrupt. 

Examination  of  Bankrupt’s  Wife. 

Examination  of  Witness. 

TEXAS, 

unman-ied  man,  keeping  house,  is  not  “ head  of  family  ” under  home- 
stead laws  of,  124. 

unmarried  man  keeping  house,  entitled  to  $500  of  real  estate,  under 
exemption  laws  of,  124. 

THIRD  MEETING  OF  CREDITORS,  * 

not  to  be  called,  unless  there  be  assets  to  make  dividends,  192,  287. 
may  be  calW,  on  application  of  bankrupt,  or  creditor,  192. 
final  dividend  to  be  declared  at,  unless  property  be  in  dispute,  193. 
who  to  call  next  meeting  after,  344. 

THIRTY-FIFTH  SECTION, 

not  to  apply  to  general  assignments,  made  over  twelve  months,  83. 
and  thirty-ninth  section,  construction  of,  76. 
and  thirty-ninth  section  to  be  construed  together,  73. 
or  twenty-ninth  section,  discharge  refused,  only  when  preference 
comes  within,  149,  268,  269. 

THIRTY-NINTH  SECTION, 

provides  for  two  classes,  a fraudulent  suspension,  and  a suspension 
for  fourteen  days,  90. 

consignments  not  changing  title,  not  within.  68. 

THREE  HUNDRED  DOLLARS, 

debtor  must  owe  over,  or  else  neither  voluntary  nor  involuntary  pro- 
ceedings can  be  maintained,  42,  829,  853. 
debtor  must,  at  the  time  of  trial,  owe  over,  or  else  district  court  will 
not  have  jurisdiction.  (In  re  Skelly , 6 B.  R.  214.) 

THREE  MONTHS, 

of  bankruptcy,  bankrupt  pretending  to  carry  on  business  and  obtain- 
ing goods  on  credit  within,  is  guilty  of  misdemeanor,  166, 167,  356, 
of  bankruptcy,  bankrupt  pawning,  pledging  or  disposing  of,  within, 
goods  obtained  on  credit,  is  guilty  of  misdemeanor,  157,  366,  367.  J 
after  a<yudication,  second  meeting  of  creditors  is  usually  held,  192. 

TIME, 

within  which  act  is  to  be  done,  shall  be  computed  exclusive  of  the 
first  and  inclusive  of  the  last  day,  358. 


Digitized  by  Google 


GENERAL  INDEX. 


776 

TIME — continued. 

to  bo  computed  exclusive  of  Sunday,  Christmas,  Fourth  of  July,  or 
any  day  of  public  fast  or  thanksgiving,  when  last  day  falls  thereon, 
358. 

of  appeal,  Sunday,  unless  last  day,  to  be  counted  in  computing,  203. 
of  imprisonment,  liow  computed,  84. 

TITLE, 

innocent  purchaser,  who  buys  in  good  faith  the  entire  stock  of  an 
insolvent  trader,  obtains  a good,  98. 
to  property,  vests  by  operation  of  law  in  register,  even  though  it  be 
irt  the  possession  of  the  marshal,  229. 
to  bankrupt’s  property,  vests  in  assignee,  by  operation  of  law,  233, 
381. 

to  bankrupt’s  property,  clerk’s  certificate  of  assignment  is  conclusive 
evidence  of  assignee’s,  338. 

to  properly,  not  affected  by  death,  removal  or  ineligibility  of  assignee, 
836. 

to  exempt  property  of  bankrupt,  does  not  pass  to  assignee  under 
deed  of  assignment,  832. 

to  property  is  in  dispute,  court  may  order  sale  where,  112,  841. 
to  goods,  not  changed  till  payment,  on  contract  for  conditional  de- 
livery. ( Sawyer  v.  Turpin,  5 B.  R.  339.) 
of  second  vendee,  not  to  be  defeated,  by  knowledge  that  entire  stock 
in  trade  had  been  sold  out  of  usual  course  of  business,  294. 
of  second  vendee,  not  to  be  impeached  unless  he  participated  in,  or 
had  knowledge  of,  fraudulent  sale  to  first  vendee,  294. 

TITLE  PAPERS, 

disposing  of,  or  mutilating,  is  a misdemeanor,  156. 

TORT, 

action  for,  in  taking  plaintifFs  goods,  may  be  brought  against  marshal 
in  Slate  court,  106. 

bankrupt  will  not  be  relieved  on  habeas  corpus,  from  arrest  in  action 
op,  267. 

TRADE, 

legality  of,  immaterial,  88.  ' . 

TRADER, 

is  one,  who  makes  it  a business  to  buy  merchandise  or  things  ordi- 
narily the  subjects  of  commerce  and  traffic,  60,  87. 
person,  using  the  trade  of  merchandise  by  way  of  bargaining,  ex- 

, change,  bartering,  commission,  consignment  or  otherwise  in  gross 

or  by  retail,  is  a,  60,  61. 

person,  who,  either  for  himself  or  as  agent  or  factor  for  others,  seeks 
his  living  by  buying  and  selling,  or  buying  and  letting  for  hire,  or 
by  workmanship  of  goods  or  commodities,  is  a,  61. 
legality  of  trade  immaterial  to  constitute,  88. 
trading  need  not  continue  to  bankruptcy  to  constitute  a,  88. 
married  woman,  who  is  a,  is  entitled  to  the  benefits  and  subject  to 
the  penalties  of  the  bankrupt  act,  60,  61. 
petition  may  be  filed  by  and  against  executor,  actiug  under  a will  as, 
61,  62. 

'is  not  unable  to  meet  his  engagements,  where  his  assets  exceed  his 
liabilities,  102. 

not  paying  debts  in  the  usual  course  of  business,  is  insolvent,  60,  96, 
164. 

same  definition  of  insolvency  applies  to  corporation  as  to,  126,  173. 
admitting  insolvency  by  his  acts,  is  conclusively  presumed  to  contem- 
plate insolvency,  86,  165. 

sale  of  entire  slock  in  trade  by,  raises  presumption  of  fraud,  which, 
however,  may  be  rebutted,  279. 
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TRADER — contmu/d. 

mortgage  by,  of  entire  stock  in  trade,  where  he  keeps  possession  and* 
makes  sales,  is  void,  280. 

who  conveys  all  his  property  to  a preexisting  creditor,  contemplates 
thereby  a preference  to  that  creditor,  71. 
payment  by  insolvent,  out  of  usual  course  of  business,  is  a pref- 
erence, 100. 

pressure,  no  defense  for  preference  by,  92. 

suspension  of  commercial  paper  by,  for  fourteeen  days,  is  an  act  of* 
bankruptcy,  74,  87,  88,  353. 

fraudulent  stoppage  of  payment  by,  an  act  of  bankruptcy,  87.  88, 
363. 

ceasing  to  be,  no  defense,  on  suspension  of  paper,  74. 
absenting  hitnself  with  intent  to  delay,  act  of  bankruptcy,  75. 
leaving  home  on  account  of  domestic  dissension,  and  making  no  pro- 
vision for  his  creditors,  commits  an  act  of  bankruptcy,  275. 
whose  goods  are  under  seizure,  when,  leaves  home,  intention  is  a 
question  for  jury,  276. 

quits  his  house,  and  his  return  is  to  depend  on  a letter,  and  he  does 
return,  not  an  act  of  bankruptcy,  276. 
absenting  himself  from  any  place  with  intent  to  delay  a creditor, 
commits  an  act  of  bankruptcy,  276. 
with  no  settled  abode,  or  place  of  business,  commits  act  of  bankruptcy 
by  leaving  public  house  with  intent  to  delay  creditors,  276. 
when,  “otherwise  absenting  himself,”  277. 

abstaining  from  going  to  a particular  place  for  fear  of  process,  com- 
mits act  of  bankruptcy,  277. 

going  to  a neighboring  city,  to  have  execution  withdrawn,  and  not 
returning,  does  not  commit  act  of  bankruptcy,  277. 
failing  to  sanction,  or  attend,  meeting  of  creditors  called  by  his 
partner  after  dissolution,  does  not  commit  act  of  bankruptcy,  277, 
278. 

absenting  himself  three  or  four  days  from  his  place  of  business,  not 
an  act  of  bankruptcy,  277. 

. 4 not  keeping  proper  books  of  account,  discharge  refused,  147,  148, 

J49,  176,  346. 

failing  to  make  proper  entries,  not  to  receive  discharge,  176. 
failure  to  keep  proper  books  of  account  after  person  ceased  to  be  a, 
will  not  bar  discharge,  147,  148. 

not  to  be  forced  into  bankruptcy  by  creditor  refusing  extension,  174. 
contracts  of,  with  clerks  and  servants,  not  dissolved  by  bankruptcy, 
109. 

who  has  signed  declaration  of  insolvency,  not  allowed  cost*  on  annul- 
ing  of  adjudication,  278. 

TRADESMAN, 

who  has  not,  subsequently  to  the  passage  of  the  bankrupt  act,  kept 
proper  books  of  account,  will  not  receive  discharge,  346. 
not  keeping  invoice,  or  stock  book,  not  to  receive  discharge,  148. 

TRADING, 

& buying  alone,  without  an  intent  to  sell,  or  a selling  alone,  without 
a buying,  is  not  sufficient  to  constitute,  61. 
need  not  continue  till  bankruptcy,  88. 

TRANSFER, 

by  person  bankrupt,  or  insolvent,  or  in  contemplation  of  bankruptcy, 
or  insolvency,  with  intent  to  give  a preference,  or  to  defeat  and  de- 
lay the  operation  of  the  act,  is  act  of  bankruptcy,  68,  852. 
of  whole,  or  portion,  of  insolvent's  property  to  certain  creditors,  is  an 
act  of  bankruptcy,  72. 

out  of  usual  course  of  business,  act  of  bankruptcy,  95. 
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TRANSFER — continued. 

of  the  whole  of  his  property,  by  failing  debtor,  to  part  of  his  credit- 
ors, is  act  of  bankruptcy,  265. 

of  property  to  creditors  nine  months  before  bankruptcy,  is  not  within 
the  bankrupt  act,  294. 

of  honest  debt,  not  forbidden  by  bankrupt  act,  1 S3, 
out  of  usual  course  of  business,  fraudulent,  77,  95. 
in  the  usual  course  of  business,  prims  facie  valid,  80,  81. 
which  is  only  the  execution  of  a previous  valid  contract,  made  when 
debtor  was  perfectly  solvent,  will  be  protected.  ( In  re  J.  P. 
Wood , 6 B.  R.  421.) 

procured  by  pressure,  not  a fraudulent  preference  under  act  of 
1841,  94. 

to  indorser,  when,  fraudulent,  100. 
to  wife,  when,  in  fraud  of  creditors,  230. 
to  creditors,  when,  a preference,  62,  81. 
assignee  must  show  preference,  or  fiand  in,  68. 
bankrupt,  who  has  made  any  fraudulent,  not  to  receive  discharge, 
346. 

in  contemplation  of  bankruptcy,  and  with  iutent,  &c.,  precludes  dis- 
charge, 151. 

by  debtor,  whoso  liabilities  exceed  his  assets,  and  who  has  ceased  to 
meet  his  indebtedness  as  it  falls  due,  is  a sufficient  ground  for  re- 
fusing discharge.  {In  re  S.  P.  Warner  et  a/.,  6 B.  R.  414.) 
bankrupt  making,  with  intent  to  prevent  property  from  coming  into 
the  hands  of  the  assignee,  is  guilty  of  a misdemeanor,  856. 
of  partnership  effects  to  one  partner,  55,  66,  60. 
of  partnership  property,  when,  void  as  to  joint  creditors,  60. 
oath  to  proof  of  debt,  to  bevaried  to  meet  exigencies  of,  183. 

TRAXTSMISS, 

time  for  filing,  may  be  enlarged,  205. 

TRIAL  BY  JURY, 

debtor,  entitled  to  demand  in  writing,  89,  354. 
debtor  may  demand  in  writing,  on  return  day,  172,  354. 
demand  for,  must  be  made  on  return  day,  174. 
to  be  had,  when  insolvency  of  firm  is  denied  by  one  partner,  174. 
proceedings  are  to  be  dismissed  with  costs,  where  jury  does  uot  find 
debtor  guilty  of  prohibited  acts,  285. 
petitioning  creditor,  opposing  discharge,  entitled  to.  143. 
of  issues  in  proceedings  in  bankruptcy,  the  district  judge  may,  in  his 
discretion,  direct,  174. 

$20  allowed  to  attorney  for  successful  party  on,  174. 
none  till  jury  sworn,  174. 

TROVER, 

when  assignee  to  bring  action  of,  64. 

may  be  maintained  against  execution  creditor,  who  never  received 
the  goods,  or  their  value,  102. 

TRUSTEES, 

of  corporation  are  not  to  file  petition,  62,  126,  127. 
fraudulent  conveyance  by  husband  to  wife,  vests  title  in  her  as  trustee 
for  creditors,  80. 

general  assignment  to,  defeats  bankrupt  act,  -83. 

act  of  bankruptcy,  83. 
void,  83. 

for  creditors,  insolvent  debtors  are,  104. 

to  be  appointed,  on  superseding  bankruptcy  by  arrangement,  303. 
on  superseding  bankruptcy,  may  settle  up  estate  under  direction  of 
committee,  same  as  if  no  adjudication, 
803,  804. 
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TRUSTE  E S— continued. 

on  superseding  bankruptcy,  neither  relative  of  bankrupt,  nor  persons 
who  became  creditors  by  purchase  of 
claims,  to  be,  803,  804. 
to  receive  from  bankrupt,  or  assignee, 
all  of  the  estate,  304. 
to  have  same  title,  rights  and  powers  as 
assignees  in  bankruptcy,  804. 
moving  parties,  are  those  desiring  con- 
firmation of  appointment  of,  306. 

TRUST  DEED, 

to  secure  note  to  wife,  previously  to  voluntary  bankruptcy,  void,  298. 
to  bank,  whose  officers  had  no  cause  to  suspect  insolvency,  is  valid, 
293. 

after  sale  thereunder,  party  having  claim  must  make  proof  of  debt, 
168,  294. 

creditor  under,  to  prove  debt  as  secured  creditor,  184. 
bill  in  equity  will  lie  to  review  sales  under,  81,  168,  294. 

TRUST  PROPERTY, 

held  by  bankrupt,  will  not  pass  to  assignee,  833. 
being  disposed  of,  and  the  proceeds  used,  cestui a q\u  trust  have  no 
specific  remedy  against  estate,  but  must  come  in  pari  passu  with 
the  other  creditors,  191,  192,  261. 

TWELVE  MONTHS  BEFORE  BANKRUPTCY, 

assignments  made,  not  within  section  86,  83. 
assignments  made,  good,  68. 

TWENTY-NINTH  SECTION, 

preferences  must  be  fraudulent  within,  to  prevent  discharge,  141. 
and  thirty-fifth  section,  discharge  refused,  only  when  preference  comes 
within,  149,  268,  269. 

TWO  HUNDRED  AND  FIFTY  D0LLAR8, 

petitioning  creditors’  claims  must  amount,  in  the  aggregate,  to,  76, 
88,  164,  169,  363. 

exclusive  of  costs,  petitioning  creditor’s  claim  roust,  at  the  time  of 
the  trial,  equal,  in  order  to  give  district  court  jurisdiction.  (In  rs 
S kelly,  5 B.  R.  214.) 

TWO  YEARS, 

discharge  must  be  attacked  within,  142. 

proceedings  to  set  aside  discharge  must  be  commenced  within,  168, 
349. 


u 


UNCLAIMED  DIVIDEND  ACCOUNT, 

money  not  appropriated,  to  be  paid  to,  196. 

UNCONTESTED  MATTERS, 

register  to  sit  in  chambers  and  dispatch,  219,  326. 


UNENCUMBERED  ESTATE, 

assignee  to  sell,  upon  such  terms  as  he  thinks  beat  for  the  interest  of 
the  creditors,  334. 

UNIFORM, 

ami  equipments  of  soldier  are  to  be  set  apart  as  exempt  property,  120, 
332. 


Digitized  by  Google 


.GENERAL  INDEX. 


780 

UNITED  STATES, 

debts  due,  and  all  taxes  and  assessments  under  the  laws  thereof,  to 
he  paid  in  full,  108,  191,  845. 

when,  not  to  receive  dividend  till  payment  in  full  of  partnership  cred- 
itors, 192. 

U.  8.  BANKRUPT  ACT, 
index  to,  317. 

See  also  Bankrupt  Act. 

U.  8.  BANKRUPTCY  COURTS, 

See  Bankruptcy  Courts. 

U.  8.  CIRCUIT  COURT, 

or  any  judge  thereof  sitting  at  chambers  in  any  part  of  the  judicial 
circuit,  may  hear  petition  for  review  of  adjudication.  ( Thornhill 
et  al.  v.  Rank  of  Louisiana , 5 R.  R.  367.) 
allowance  of  appeal  to  U.  S.  Supreme  Court  from,  relates  back  to 
time  of  application,  and  entitles  party  to  stay  of  proceedings. 
( ThomhiU  v.  Rank  of  Louisiana,  5 R.  R.  877.) 

See  also  Circuit  Court. 

U.  8.  COMMISSIONER, 

schedules  may  be  verified  before,  44,  829. 
proof  of  debt  may  be  made  before,  179,  182,  339. 
for  the  purpose  of  taking  proof  of  debt,  a notary  public  is  not  to  be 
considered  ex  officio  a,  182. 

U.  8.  CONSTITUTION, 

not  violated  by  allowance  of  exemption  under  State  laws,  119. 

U.  8.  COURTS, 

to  what  cases,  controversies,  matters  and  things,  jurisdiction  of,  in 
bankruptcy,  extends,  200. 

will  release  on  habeas  corpus  a person  arrested  subsequently  to  dis- 
charge, 219. 

cannot  review  decision  of  highest  court  of  State  in  favor  of  defend- 
ant pleading  discharge,  255. 

U.  8.  DISTRICT  COURT, 

See  District  Court. 

U.  8.  MARSHAL, 

See  Marshal. 

U.  8.  MINI8TER, 

con.sul  or  vice  consul,  creditor  abroad  to  make  proof  of  debt  before, 
179,  340. 

U.  8.  SUPREME  COURT, 

appeals  from  circuit  to,  regulated  by  same  rules  as-  appeals  in  equity 
in  U.  8.  courts,  870. 

decrees  in  equity  must  be  final,  to  be  heard  in,  205. 
orders  eutered  at  chambers,  are  not  to  be  reviewed  in,  205. 
all  parties  against  whom  joint  decree  is,  must  join  in  appeal  to,  286. 
all  parties  against  whom  joint  judgment  is,  must  join  in  writ  of  error 
to,  280. 

allowance  of  appeal  from  circuit  court  to,  relates  back  to  time  of  ap- 
plication and  entitles  party  to  stay  of  proceedings.  ( Thornhill  v. 
Rank  of  Louisiana,  6 R.  R.  377.) 

See  also  Suprkmb  Court. 

UNLIQUIDATED  DAMAGES, 

claim  for,  not  to  be  included  in  schedules  till  amount  is  assessed,  45. 
to  be  assessed,  before  proof  of  debt  can  be  made,  337. 
proof  of  debt  cannot  be  made  for,  181,  190. 
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UNLIQUIDATED  DAMAGES — continued. 

claim  for,  caunoi  1m  set  off  by  bankrupt  against  claim  of  creditor. 
(In  re  One,  IS.  JR.  Sup.  13.) 

UNSECURED  CLAIMS. 

creditors  haring,  should  commence  involuntary  proceedings  without 
delay,  172. 

USUAL  AND  ORDINARY  COURSE  OF  BUSINESS, 

transfers  and  payments  made  in  the,  are,  prima  facie,  valid,  80,  81. 
out  of  the,  66,  67,  77. 

USURY, 

judgment  creditor  may  decline  to  answer  question  of,  166. 
assignee  cannot  maintain  petition  to  hare  security  declared  void  on 
account  of.  (Bromhy  r.  Smith,  6 B.  R.  162.) 


y 


VACANCY  IN  OFFICE, 

of  assignee,  how,  and  by  whom,  filled,  881,  835. 
of  district  judge,  from  sickness,  dfcc.,  how,  filled,  199,  869. 
of  register,  how,  filled,  827. 

VALIDITY  OF  DEBT, 

proof  to  be  deferred  until  after  choice  or  appointment  of  assignee, 
where  there  are  doubts  as  to  the,  186. 
of  petitioning  creditor,  cannot  be  inquired  into,  as  long  as  adjudica- 
tion of  bankruptcy  remains  unrevoked,  186. 

VALID  MORTGAGE, 

assignee  not  to  interfere  with,  81. 

VALUE, 

of  bankrupt’s  estate,  to  be  determined  by  proceeds,  which  assignee 
realizes  out  of  the  property,  188. 
of  debt,  creditor  may  apply  to  court  to  ascertain  the  present,  837. 
of  property,  on  which  creditor  has  security,  being  less  than  the  debt, 
he  may  prove  for  the  balance,  838. 
of  property  exceeds  the  sum  secured,  what  assignee  may  do,  where, 
838. 

VENDOR  AND  VENDEE, 

lien  of  vendor  on  homestead,  when,  upheld,  119. 
lien  of  vendor  on  homestead  is  not  waived  by  taking  chattel  mort- 
gage.  119. 

title  of  second  vendee  will  not  be  impeached,  unless  he  participated 
in,  or  had  knowledge  of,  the  fraudulent  sale  to  first  vendee,  294. 
knowledge  by  second  vendee,  that  entire  stock  in  trade  had  been 
purchased  out  of  usual  course  of  business,  will  not  defeat  his  title, 
294. 

VESSEL, 

claims  and  liens  against,  to  be  adjudicated  by  bankruptcy  court,  239. 

mortgage  on,  when,  valid,  82,  882. 

possession  of,  by  assignee,  is  possession  of  court,  239. 

mate  of,  is  a servant,  108. 

VICE  CONSUL  OF  UNITED  STATES, 

creditor  abroad  may  make  proof  of  debt  before,  179,  840. 
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VOLUNTARY, 

absence,  to  be  act  of  bankniptcy,  roust  be,  76. 
the  fact  that  act  was  not,  but  committed  under  pressure,  will  not  pre- 
clude it  from  being  void,  if  it  be  a preference,  71. 

VOLUNTARY  ASSIGNMENT, 

by  insolvent  is  act  of  bankruptcy,  71. 

insolvent  by  making,  will  be  conclusively  presumed  to  have  intended 
to  hiuder  and  delay  creditors,  ,71. 

VOLUNTARY  BANKRUPTCY, 

it  is  the  duty  of  insolvent  to  go  into,  63,  78,  102,  161,  169,  812. 
it  is  the  duty  of  insolvent  to  prevent  his  property  being  taken,  by 
going  into,  93. 

debtor,  though  pressed,  can  prevent  his  property  being  taken  on 
legal  process,  by  going  into,  87. 

who  may  file  petition  in,  41,  42,  46,  60,  61,  62,  64,  56,  72,  88,  296, 

329. 

petition  in,  is  to  be  addressed  to  judge  of  judicial  district,  where 
debtor  has  resided  or  carried  on  business,  for  the  longest  period 
of  six  months,  42,  296.  308,  329. 
what  should  be  set  forth  in  petition  in,  296,  308,  309,  329. 
schedules  of  debtor  must  be  annexed  to  petition  in,  296,  308,  829. 
schedule  of  debts,  in,  what,  to  contain,  296,  297,  307,  329. 
inventory  of  debtor's  estate,  also  to  be  annexed  to  petition  in,  297, 
308,  329. 

inventory  of  debtor's  estate,  what,  to  describe  and  state,  297,  807, 
829. 

petition  and  schedules  in,  how  verified  and  before  whom,  297,  808, 
809,  329. 

petition  in,  must  be  signed  and  verified  by  petitioner,  309. 
order  of  reference  in,  to  be  made  to  register  by  court  or  clerk,  309, 
362. 

order  of  reference  in,  to  be  made  to  register  of  congressional  dis- 
trict, 207,  208. 

clerk  in  some  districts  to  make  “ as  of  course  ” the  usual  order  of 
reference  in,  207,  208. 

in  N.  D.  of  New  York,  the  clerk  enters  order  of  reference  to  register 
in,  46,  813. 

in  S.  D.  of  New  York,  petitions  in,  to  be  referred  in  rotation  to  regis- 
ters, 46,  313. 

register,  to  examine  and  certify  as  to  correctness  of  bankrupt’s  peti- 
tion and  schedules  in,  225,  363. 

debtor  in,  to  be  adjudicated  bankrupt  by  register  on  return  day  of 
order  of  reference,  218,  224,  309. 

warrant  to  be  issued  In,  by  judge,  or,  if  no  opposing  interest,  by  re- 
gister, to  marshal  to  give  notice  to  creditors  under  section  11,  309, 
310,  330. 

marshal,  to  serve  notices  on  creditors,  under  warrant  under  section  11, 

330. 

marshal  may  appoint  deputies,  as  messengers,  to  give  notice  to  cred- 
itors under  section  11,  212. 

bankrupt  to  be  present  or  accessible,  at  first  meeting  of  creditors, 
310. 

filing  of  {>etition  in,  is  act  of  bankruptcy,  43,  45,  103,  297,  329,  351. 
$50  to  cover  costs,  to  be  deposited  with  clerk  ou  filing  petition  in, 
241,245. 

at  time  of  filing  petition  and  schedules  in,  $76  to  be  deposited  with 
clerk  to  cover  costs,  809. 
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VOLUNTARY  BANKRUPTCY — continued. 

bankrupt,  to  make  surrender  of  property  to  register  and  notify  him 
of  danger  to  assets,  310. 

prospect  of  settlement  is  no  excuse,  after  adjudication,  for  not  sur- 
rendering property  to  register,  218. 
after  filing  of  petition  in,  the  court  will  prevent  interference  with 
property  of  iMinkrupt,  169. 

bankrupt  should  apply  to  court  for  injunction,  where  there  is  danger 
of  his  property  being  seized  on  process,  310. 
stayed  toawait  determination  of  prior  in  voluntary  proceedings,  1G5, 170. 
staying  of  proceedings  under  second  petition  in,  46. 
commenced  after  involuntary  proceedings  in  another  district,  to  be 
dismissed,  313. 

discontinuance  of,  allowed  previously  to  adjudication,  on  consent  of 
all  the  creditors,  who  have  provable  debts,  281,  282. 
clerk,  on  discontinuance  of,  to  pay  balance  of  unearned  costs  to 
debtor’s  attorney,  281. 
discontinuance  of,  when,  recommended,  282. 

petition  in,  if  defective  or  illegible,  will  be  ordered  off  file,  and  pro- 
ceedings dismissed,  284. 

bankrupt  in,  who  claims  to  have  a release  of  all  debts,  is  entitled  to 
order  to  show'  cause  why  ad  judication  should  not  be  annulled,  284. 
same  exemptions  in,  as  in  involuntary  proceedings,  120,  171. 
rule  18,  requiring  marshal  to  take  property,  does  not  apply  to,  211. 
amendments  to  petition  and  schedules  in,  allowed  any  time  before 
. discharge,  225,  863. 

schedules  filed  in,  when,  to  be  used  in  involuntary  proceedings,  99. 
discharge,  granted  in  involuntary  proceedings  same  as  in,  134,  198, 
297. 

no  discharge  in,  from  debts  contracted  since  January  1st,  1869,  un- 
less assets  equal  fifty  per  cent,  or  assent  of  creditors  is  filed,  297. 
where  assets  do  uot  equal  fifty  ]>er  cent,  and  no  assent  is  filed,  bank- 
rupt will  be  discharged  only  from  debts  contracted  prior  to  Janu- 
ary 1st,  1869,  297. 

refusal  of  discharge  in  prior,  because  not  applied  for  within  a year, 
is  no  bar  to  new  proceedings,  313,  314. 
docket  fee  of  $20  allowed,  where  court  can  direct  trial  of  specifica- 
tions in  opposition  to  discharge,  247. 

See  also  Voluntary  Petition. 

TOLUNTARY  CONVEYANCE, 

by  insolvent,  may  be  avoided  by  assignee,  100. 
upon  wife  and  family,  when,  fraudulent  as  to  subsequent  creditors, 
83.  ( Case  v.  Phelps , 5 B.  R.  453.) 

VOLUNTARY  PETITION, 

who  may  file,  where  to  be  filed,  what  to  contain,  and  schedules  to  be 
annexed  to,  41,  42,  43,  44,  45,  46,  47,  48,  49,  329. 
to  be  addressed  to  the  judge  of  the  district,  42. 
not  to  be  filed  where  judge’s  name  is  incorrect,  42. 
what  to  be  set  forth  in,  296,  308,  309. 
schedules,  to  be  annexed  to,  296,  308. 
inventory  of  debtor’s  estate,  to  be  annexed  to,  296,  308. 
to  be  signed  and  verified  by  petitioner,  309. 
to  be  verified  by  oath,  297. 
vacating,  for  want  of  jurisdiction,  48. 

defective  or  illegible,  to  be  ordered  off  file,  and  proceedings  dis- 
missed, 284. 

register  to  issue  warrant  to  marshal  under  sec.  11,  when  no  opposing 
interest,  830. 

to  be  referred  to  one  of  the  registers,  46,  362. 
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VOLUNTARY  PETITION — continued. 

in  the  N.  D.  of  New  York,  clerk  mny  enter  “ as  of  course,”  the  usual 
order  of  reference  to  register  of  congressional  district,  46,  813. 
in  8.  D.  of  New  York,  referred  in  rotation  to  the  several  registers,  46, 
313. 

register  to  examine,  and  certify  as  to  correctness  of,  363. 
when  debtor  should  file,  48,  63,  73,  102,  104.  161,  169,  312. 
insolvent  should,  on  ascertaining  his  condition,  without  delay,  file, 
63,  92,  312. 

filing  of,  act  of  bankruptcy,  45,  103,  297,  329,  851. 
sufficiency  of,  under  act  of  1841,  47,  48. 
by  partners,  64,  68. 
by  partnerships,  64,  68. 

filed  by  one  of  a firm,  the  other  parsers  to  be  notified  and  brought 
in,  68,  60. 

of  corporation,  filed  without  proj>er  authority,  gives  register  no  juris- 
• diction,  126,  127. 

majority  of  corporators  necessary  to  authorize  filing 
of,  126,  127,  861. 

board  of  trustees  cannot  authorize  filing  of,  62,  126, 
127. 

corporators,  having  majority  of  shares,  to  authorize 
filing  of,  125,  126,  127. 

authority  to  file,  must  be  given  at  a legal  meeting 
called  for  that  express  purpose,  126,  127. 
to  be  sealed  and  signed  by  two  directors  and  the  sec- 
retary, 127. 

6ee  also  Voluntary  Bankruptcy. 

VOTE, 

for  assignee,  when  partnership  creditors  alone  to,  66. 

oue  member  of  a firm  may,  183.  • 

one  member  of  a firm  may  appoint  attorney  to  cast,  181. 
attorney,  with  power  to  sign  creditor’s  name  to  any 
necessary  paper  for  collection  of  debt,  may,  181. 
secured  creditor,  cannot,  185. 

creditor  with  security  may,  in  respect  to  overplus.  182. 
creditor,  who  has  not  proved  his  claim,  cannot,  187. 
person,  who  has  received  preference,  cannot,  336. 
those  inhibited  by  sections  28,  86  and  39,  are  not  to  be 
allowed  to,  190. 

after  adjournment  of  meeting,  creditor  cannot  change 
his,  190. 

there  is  no  such  thing  known  to  the  law  as  an  informal, 
„ 187. 

creditor  must  be  present  in  person  or  by  attorney,  to,  188. 
for  removal  of  assignee,  what  part  in  number  and  value  of  creditors 
required  to,  835. 

of  corporation  to  be  made  only  by  attorney  specially  appointed,  or 
officer  acting  under  general  power,  129,  188. 
of  majority  of  corporators,  present  at  legal  meeting  called  for  the 
purpose,  is  necessary  to  authorize  the  filing  of  voluntary  petition 
by  the  corporation,  861. 
of  joint  creditors,  not  to  be  separate,  66. 

VOUCHERS, 

to  be  produced  and  filed  by  assignee,  843. 

register  to  make  return,  under  oath,  on  the  first  Tuesday  of  every 
month,  of  his  traveling  and  incidental  expenses,  together  with,  366. 
marshal  to  make  his  return,  under  oath,  of  Ida  expenses,  together 
with  the,  866. 
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AY  AGES, 

due  operative,  clerk  or  house  servant,  are  preferred  claims,  107,  101, 
345. 

of  minor,  father  is  a preferred  creditor  to  the  amount  of  $50  for,  108. 
assignment  of,  when  valid,  108,  191. 
assignee  of,  to  receive  amount  of  same,  191. 
payment  of,  by  insolvent,  will  not  prevent  discharge,  108. 
clerk  voluntarily  quitting  service,  not  allowed,  108. 
clerk  absent  on  account  of  ill  health,  entitled  to,  109. 
of  persons  in  employment  of  assignee,  register  to  order  payment  of, 
224,  363. 

WAIVER, 

of  adjournment  of  issue  into  court,  after,  parties  will  be  hound  by 
decision  of  register,  220 

of  appeal  from  district  to  circuit  court,  effect  of,  on  the  proceedings, 
328. 

of  right  of  action  and  suit  against  bankrupt,  proving  claim  to  be 
deemed  a,  338. 

WARRANT, 

of  assignee  or  clerk  for  moneys  deposited,  not  to  be  paid  unless 
countersigned  by  judge  or  register,  371. 
by  whom  issued  in  voluntary  proceedings,  330. 
in  voluntary  cases,  to  be  issued  by  register  to  marshal  to  give  notice 
to  creditors,  309,  310. 

to  take  possession  of  estate  of  debtor,  in  involuntary  cases,  upon 
adjudication,  the  court  to  forthwith  issue,  354. 
in  involuntary  bankruptcy,  to  be  directed,  and  the  property  of  debtor 
to  be  taken,  the  same  as  in  voluntary  cases,  354. 
in  what  cases  alias,  to  issue,  43. 

to  marshal  to  give  notice  to  creditors,  to  be  issued  in  involuntary 
cases,  after  adjudication,  172. 

notice  of  first  meeting  of  creditors,  to  be  published  in  newspapers 
specified  In,  210. 

to  messenger,  “ first  meeting”  means  day  fixed  in,  187. 
may  issue  against  person  and  goods  of  debtor,  211. 
for  arrest  of  debtor,  and  seizure  of  his  property,  will  issue  for  abscond- 
ing, 171,  353. 

and  seizure  of  his  property,  will  issue,  where  he  is 
about  to  leave  the  district,  853. 
and  seizure  of  his  property,  will  issue  for  conceal- 
ing or  removing  properly,  171,  353.  • 

and  seizure  of  his  property  will  issue  for  fraud- 
ulently disposing  of  property  or  covering  up  in- 
terest therein,  171,  353. 

to  command  marshal  to  keep  him  in  custody  till 
bail  furnished,  171,  853. 

provisional,  does  not  depend  on  service  of  proper  order  to  show 
cause,  211. 

of  seizure,  marshal  to  take  charge  of  property  under,  till  appointment 
of  assignee,  209,  211. 

in  involuntary  proceedings,  shall  require  marshal  to  take  possession 
of  debtor’s  estate,  213. 

against  surviving  partner,  marshal  to  seize  separate  and  firm  estate 
on,  101. 

marshal  acts  at  his  peril,  in  seizing  goods  not  belonging  to  debtor, 
211,  212,  213. 

50 
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marshal  is  bound  to  take  property  under,  if  indemnified,  105,  209,  214. 
marshal  is  not  bound  to  take  property  under,  unless  indemnified,  105, 

209,  214. 

of  seizure,  advisable  to  instruct  marshal  what  property  to  seize 
under,  215. 

of  seizure,  marshal  is  not  bound  to  obey  petitioning  creditor’s  attorney 
in  executing,  215. 

mar.dm!  usually  executes,  by  deputy,  213. 

to  ooiu|iel  attendance  of  witness  ou  examination,  may  issue,  223,  842. 
of  commitment  for  not  signing  examination,  when,  informal,  but  not 
defective,  189. 

register  allowed  S2  for  issuing,  241,  357. 
register  allowed  82  for  issuing  supplemental,  241. 
fees  of  marshal  for  service  of,  82,  242,  358. 

mileage  of  five  cents  j>er  mile,  allowed  marshal  to  make  return  to, 

210. 

issued  to  levy  penalty,  on  all  bankrupt’s  property,  for  concealment  of 
soap,  is  bad,  158. 

under  State  insolvent  law,  quashed  by  bankruptcy  proceedings,  171. 
and  execution,  imprisonment  under,  act  of  bankruptcy,  69. 

WARRANT  TO  CONFESS  JUDGMENT, 

when,  is  an  act  of  bankruptcy,  57,  68,  80,  87,  99,  352. 
when,  is  a preference,  61,  62,  87,  99. 
when  judgment  on,  not  set  aside,  76,  84. 

given  when  creditor  had  no  reason  to  believe  debtor  to  be  insolvent, 
judgment  entered  on,  is  valid,  91,  185,  288. 
preference  on  judgment  note,  is  not  obtained  on  giving,  269. 
given  by  debtor,  before  his  insolvency,  entry  of  judgment  on,  is  not 
a fraudulent  preference,  265. 

entry  of  judgment,  within  four  months,  on,  previously  given  in  good 
faith,  for  money  lent  at  the  time,  may  be  a fraudulent  preference. 
(/«  re  Lord,  5 Ji.  ft.  318.) 

given  by  insolvent  to  creditor,  is  a preference  in  fraud  of  the  act,  163. 
with  notes  payable  one  day  after  dale,  giving  of,  is  presumed  to  be 
with  intent  to  give  preference  in  fraud  of  the  act,  265. 
has  been  given,  claiming  no  inleuliou  to  give  preference,  is  of  no 
effect,  where,  72. 

ineffectual  security,  in  the  form  of  a mortgage  or  bill  of  sale,  cannot 
be  rendered  effective  by.  ( Hood  et  al.  v.  Karper  et  al.,  6 B.  R.  358.) 

WASTE  OF  PROPERTY, 

causing,  permitting  or  suffering,  is  a ground  of  opposition  to  dis- 
charge, 142,  346. 

WATCHMAN. 

to  take  charge  of  bankrupt's  surrendered  property,  register  may  ap- 
point, 48,  105,  218,  814. 

WEARING  APPAREL, 

to  be  set  forth  in  schedules,  45. 

of  bankt  upt,  wife  and  children,  to  be  set  apart  as  exempt,  120. 

WIDOW  OF  BANKRUPT, 

in  North  Carolina,  is  entitled  to  dower  in  lands  owned  by  him  at  the 
time  of  the  filing  of  petition.  ( In  rt  Hater,  5 B.  R.  285.) 

WIFE  OF  BANKRUPT, 

bankrupt  may  be  compelled  to  testify  concerning  the  property  of  his 
wife,  189,  260. 

chose  in  action  belonging  to,  may  be  recovered  by  assignee  of  hus- 
band. ( In  re  Boyd , 5 B.  R.  199.) 
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WIFE  OF  BANKRUPT — continued. 

conveyance  by  bankrupt  after  insolvency  to,  is  void,  61,  293. 

by  husband  to  wife,  if  fraudulent,  vesta  title  in  her  as 
trustee  for  creditors,  80. 

by  bankrupt,  to  his  wife,  after  he  is  aware  of  his  insolv- 
ency will  preclude  discharge,  146,  149,  269. 
from  husband  to  wife,  when,  fraudulent  as  to  subsequent 
creditors,  83.  {Case  v.  Phelps,  5 B.  R.  458.) 
deed  of  trust  made  to,  previously  to  voluntary  bankruptcy  to  secure 
note,  when,  is  void,  293. 
dower. 

inchoate  right  of  dower  of,  not  haired  by  sale  on  proceedings 
iu  bankruptcy  of  husband.  (/«  re  Angier,  4 B.  R.  117.) 
dower  will  not  be  set  off  to,  during  bis  lifetime.  {Kelly  v. 
Strange,  3 B.  R.  2.) 

when,  divested  of  her  elnim  of  dower  by  joining  with  husband 
in  fraudulent  conveyance.  ( Cox  v.  Wilder,  5 It.  R.  413.) 
in  North  Carolina,  upon  his  death,  will  be  entitled  to  dower  in 
lands  owned  by  him  at  the  time  of  the  filing  of  petition. 
( In  re  Heater,  5 B.  R.  285.) 
examination  of. 

may  l>e  examined,  342. 
when,  may  be  examined,  342. 

may  be  summoned  and  compelled  to  attend  and  be  examined, 
as  other  witnesses,  223.  261. 
register  may  issue  order  for  examination  of,  261. 
may  be  examined  before  register,  223,  261. 
not  to  be  examined,  except  on  prirna  facie  case  made  out  by 
affidavit,  223. 

may  be  examined,  before  and  after  he  has  applied  for  discharge, 
228,  261. 

order  for  examination  of,  not  made  unless  application  is  in 
good  faith,  223,  263. 

may  be  examined,  where  there  is  reasonable  cause  to  suspect 
her,  261. 

may  be  fully  examined  in  reference  to  proof  of  debt  offered 
by  her  against  husband's  estate,  261. 
order  for  examination  of,  is  in  the  nature  of  a summons,  223. 
must  be  paid  witness  fees  on  examination,  223,  248,  261. 
summoned,  and  not  attending  examination,  bankrupt  not  en- 
titled to  discharge,  where,  223,  343. 
refusing  to  answer,  to  be  punished  for  contempt,  223,  261. 
failing  to  attend  examination,  order  to  show  cause  why  attach- 
ment should  not  issue,  to  be  made,  261. 
gift  from  husband  to  wife,  when,  is  valid.  {Sedgwick  v.  Place , 5 B.  R. 
168.) 

husband  in  debt,  not  to  take  property  in  name  of  his  wife,  77. 
not  compelled  to  testify  against  husband,  in  proceedings  to  set  aside 
discharge,  153,  154. 
proof  of  debt. 

may  prove  against  her  husband’s  estate,  102,  184. 
when,  only  to  prove  against  husband’s  estate,  60,  184. 
when,  not  to  prove  against  husband’s  firm,  60,  184. 
purchase  by,  of  her  husband’s  property  sold  on  execution,  effect  of, 
140. 

wearing  apparel  of,  to  be  set  apart  as  exempt,  120. 
what  is  a fraudulent  transfer  to,  230. 

See  also  Marbibd  Woman. 

WILL, 

estate  In  expectancy  under  a,  should  be  inserted  in  schedules,  110. 
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may  be  examined,  342. 

before  whom  examination  of,  may  be  had,  342. 
may  be  summoned  to  attend  before  court  or  register,  223. 
may  be  compelled  by  warrant  to  attend  examination,  223,  342. 
attachment  against,  for  contempt  in  refusing  to  answer  on  examina- 
tion, will  be  refused  where  interrogatories  are  not  in  writing,  223. 
summoned  before  register,  to  receive  protection,  and  to  be  liable  to 
process  of  contempt  in  case  of  default  in  obeying  subpoena,  327, 
828. 

refusing  to  testify,  to  what  penalty,  liable,  328. 
cannot  object  to  being  sworn  and  examined  on  matters  within  section 
26,  223,  262. 

on  examination  before  register,  is  bound  to  answer,  same  as  if  in  open 
court,  261. 

not  bound  to  answer  question  not  relating  to  matter  of  fact  in  issue, 
261. 

not  bound  to  answer  question  not  relating  to  matter  contained  in  hia 
direct  testimony,  261. 

on  examination,  to  answer  all  proper  questions  relating  to  his  trade 
and  dealings  wilh  bankrupt,  before  bankruptcy,  262. 
attorney  when,  may  be  compelled  to  answer,  as  to  bis  knowledge  of  a 
conveyance  made  by  his  client,  262. 
attorney,  on  examination,  may  be  compelled  to  disclose  his  own  acts, 
t where  he  is  simply  acting  as  agent,  262. 

on  examination,  must  answer,  relative  to  consideration  on  purchase 
of  claims,  262. 

it  is  no  objection  to  examination  of  witness,  that  he  has  been  enjoined 
in  suit  by  assignee,  262. 

not  entitled  to  counsel,  on  examination  before  register,  220,  262. 
is  entitled  to  counsel,  when  made  parly  to  a new  collateral  proceed- 
ing, 262. 

it  is  not  necessary  to  give  bankrupt  notice  of  examination  of,  261. 
to  testify,  register  cannot  compel,  230. 

register  has  no  power  to  decide  on  the  competency,  materiality  or 
relevancy  of  questions,  on  examination  of,  263,  864. 
examination  of,  may  be  conducted  by  patty,  or  his  attorney,  or 
counsel,  364. 

examination,  and  cross-examination  of,  to  be  bad  according  to  mode 
now  adopted  in  courts  of  law,  364. 
examination  of,  to  be  taken  down  by  register  in  writing,  in  narrative 
form,  864. 

examination  of,  may  be  permitted  in  special  instances,  by  question 
and  answer,  364. 

examination  of , to  be  read  over  and  signed  in  the  presence  of  regis- 
ter, 364. 

questions  objected  to,  on  examination  of,  to  be  noted  by  register,  364. 
party  desiring  cross-examination  of,  must  pay  costs  thereof,  242. 
^fusing  to  attend,  or  testify,  before  register,  proceedings  against, 
864. 

who  is  not  the  bankrupt,  nor  a creditor  to  the  proceedings,  cannot 
have  question,  raised  on  examination,  certified  up,  220,  230,  262. 
may  be  compelled  to  attend  and  be  examined,  after  bankruptcy  has 
beeu  superseded  by  arrangement,  356. 

WITNESS  FEE8, 

to  be  paid,  or  tendered,  at  time  of  service,  243,  871. 
on  adjournment,  to  be  paid  for  another  day’s  attendance,  243. 
to  include  traveling  exj>ensca  each  way,  243,  371. 
for  traveling,  to  bo  allowed  on  adjournment,  when  witness  resides 
within  reasonable  distance,  213. 
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WITNESS  FEES — continued. 

bankrupt  not  entitled  to,  on  examination,  189,  248. 
bankrupt’s  wife  to  be  paid,  on  examination,  223,  248,  261. 

WORKMEN  BY  THE  PIECE, 
are  not  servant*,  108. 

WRITTEN  INTERROGATORIES, 

must  accompany  commission,  in  order  to  obtain  attachment  for  con- 
tempt, in  refusing  to  answer  questions,  228. 

WRIT  OF  ERROR, 

when  allowed,  328. 
requisites  of,  328. 

when,  not  appropriate  remedy,  to  be  dismissed,  with  costs,  286. 
from  joint  judgment,  to  be  dismissed,  unless  all  the  defendants  join 
therein,  or  are  properly  notified  thereof,  286. 
allowed  from  circuit  court,  to  supreme  court,  where  matter  in  dispute 
exceeds  $2000,  202. 

may  be  allowed  to  circuit  court,  by  district  court,  where  claim  is 
over  |600,  201,  202. 

from  district  court  to  circuit  court,  no  question  of  fact  to  be  re-ex- 
amined on,  202. 

to  circuit  court,  no  questions  of  fact  to  be  decided  on,  286. 
to  circuit  court,  to  be  dismissed  with  costs,  where  no  error  of  law  is 
claimed,  286. 


Y 

YEARLY  HIRING, 

the  hiring  of  a person,  »s  clerk  and  foreman,  at  a weekly  salary,  and 
two  suits  of  clothes  per  annum,  is  a,  108. 
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